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Do not do any research on your own or as a group. Do not use dictionaries, the Internet, or other
reference materials. Do not investigate the case or conduct any experiments. Do not contact anyone
to assist you, such as a family accountant, doctor, or lawyer. Do not visit or view the scene of any
event involved in this case. If you happen to pass by the scene, do not stop or investigate.-All-jurors
must-see-or-hear-the same-evidenceat-the same-time: If you do need to view the scene during the
trial, you will be taken there as a group under proper supervision.

It is important that you keep an open mind throughout this trial. Evidence can only be presented a
piece at a time. Do not form or express an opinion about this case while the trial is going on. You
must not decide on a verdict until after you have heard all the evidence and have discussed it
thoroughly with your fellow jurors in your deliberations.

Do not concern yourselves with the reasons for the rulings I will make during the course of the
trial. Do not guess what I may think your verdict should be from anything I might say or do.

When you begin your deliberations, you may discuss the case only in the jury room and only when
all the jurors are present.

You must decide what the facts are in this case. And, I repeat, your verdict must be based only on
the evidence that you hear or see in this courtroom. Do not let bias, sympathy, prejudice, or public
opinion influence your verdict.

At the end of the trial, I will explain the law that you must follow to reach your verdict. You must
follow the law as I explain it to you, even if you do not agree with the law.

New September 2003, Revised April 2004, October 2004, February 2005, June 2005, December 2007,
December 2009

Directions for Use

This instruction should be given at the outset of every case, even as early as when the jury panel enters
the courtroom (without the first sentence).

If the jury is allowed to separate, Code of Civil Procedure section 611 requires the judge to admonish the
jury that “it is their duty not to converse with, or suffer themselves to be addressed by any other person,
on any subject of the trial, and that it is their duty not to form or express an opinion thereon until the case
is finally submitted to them.”

Sources and Authority

e Article I, section 16 of the California Constitution provides that “trial by jury is an inviolate right and
shall be secured to all.”

e (Code of Civil Procedure section 608 provides, in part: “In charging the jury the court may state to
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them all matters of law which it thinks necessary for their information in giving their verdict; and, if it
state the testimony of the case, it must inform the jury that they are the exclusive judges of all
questions of fact.” (See also Evid. Code, § 312; Code Civ. Proc., § 592.)

Under Code of Civil Procedure section 611, jurors may not “form or express an opinion” prior to
deliberations. (See also City of Pleasant Hill v. First Baptist Church of Pleasant Hill (1969) 1
Cal.App.3d 384, 429 [82 Cal.Rptr. 1]. It is misconduct for a juror to prejudge the case. (Deward v.
Clough (1966) 245 Cal.App.2d 439, 443-444 [54 Cal.Rptr. 68].)

Jurors must not undertake independent investigations of the facts in a case. (Kritzer v. Citron (1950)
101 Cal.App.2d 33, 36 [224 P.2d 808]; Walter v. Ayvazian (1933) 134 Cal.App. 360, 365 [25 P.2d
526].)

Jurors are required to avoid discussions with parties, counsel, or witnesses. (Wright v. Eastlick (1899)
125 Cal. 517, 520-521 [58 P. 87]; Garden Grove School Dist. v. Hendler (1965) 63 Cal.2d 141, 144
[45 Cal.Rptr. 313,403 P.2d 721].)

It is misconduct for jurors to engage in experiments that produce new evidence. (Smoketree-Lake
Murray, Ltd. v. Mills Concrete Construction Co. (1991) 234 Cal.App.3d 1724, 1746 [286 Cal.Rptr.
435].)

Unauthorized visits to the scene of matters involved in the case are improper. (Anderson v. Pacific
Gas & Electric Co. (1963) 218 Cal.App.2d 276, 280 [32 Cal.Rptr. 328].)

It is improper for jurors to receive information from the news media about the case. (Province v.
Center for Women'’s Health & Family Birth (1993) 20 Cal.App.4th 1673, 1679 [25 Cal.Rptr.2d 667],
disapproved on other grounds in Heller v. Norcal Mutual Ins. Co. (1994) 8 Cal.4th 30, 41 [32
Cal.Rptr.2d 200, 876 P.2d 999]; Hilliard v. A. H. Robins Co. (1983) 148 Cal.App.3d 374, 408 [196
Cal.Rptr. 117].)

Jurors must avoid bias: ““ ‘The right to unbiased and unprejudiced jurors is an inseparable and
inalienable part of the right to trial by jury guaranteed by the Constitution.” > (Weathers v. Kaiser
Foundation Hospitals (1971) 5 Cal.3d 98, 110 [95 Cal.Rptr. 516, 485 P.2d 1132], internal citations
omitted.) Evidence of racial prejudice and bias on the part of jurors amounts to misconduct and may
constitute grounds for ordering a new trial. (/bid.)

An instruction to disregard any appearance of bias on the part of the judge is proper and may cure any
error in a judge’s comments. (Gist v. French (1955) 136 Cal.App.2d 247, 257-259 [288 P.2d 1003],
disapproved on other grounds in Deshotel v. Atchinson, Topeka & Santa Fe Ry. Co. (1958) 50 Cal.2d
664, 667 [328 P.2d 449] and West v. City of San Diego (1960) 54 Cal.2d 469, 478 [6 Cal.Rptr. 289,
353 P.2d 929].) “It is well understood by most trial judges that it is of the utmost importance that the
trial judge not communicate in any manner to the jury the judge’s opinions on the case submitted to
the jury, because juries tend to attach inflated importance to any such communication, even when the
judge has no intention whatever of influencing a jury’s determination.” (Dorshkind v. Harry N. Koff
Agency, Inc. (1976) 64 Cal.App.3d 302, 307 [134 Cal.Rptr. 344].)
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Secondary Sources

27 California Forms of Pleading and Practice, Ch. 322, Juries and Jury Selection, § 322.50 (Matthew
Bender)

1 Matthew Bender Practice Guide: California Trial and Post-Trial Civil Procedure, Ch. 17, Dealing With
the Jury, 17.05
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405. Comparative Fault of Plaintiff>s-Contributery Negligenee

[Name of defendant] claims that [name of plaintiff]’s harm-was-caused-in-whele-er-inpart by {rameof
plaintiffs-own negligence_contributed to [his/her] harm. To succeed on this claim, [name of

defendant] must prove both of the following:

1. That [name of plaintiff] was negligent; and

2. That [name of plaintiff]’s negligence was a substantial factor in causing [his/her]
harm.

If [name of defendant] proves the above, [name of plaintiff]’s damages are reduced by your
determination of the percentage of [name of plaintiff]’s responsibility. I will calculate the actual
reduction.

New September 2003; Revised December 2009

Directions for Use

This instruction should not be given absent substantial evidence that plaintiff was negligent. (Drust v.
Drust (1980) 113 Cal.App.3d 1, 6 [169 Cal.Rptr. 750].)

This instruction should be used only where the defendant claims that plaintiff was negligent, there is only
one defendant, and the defendant does not claim that any other factor caused the harm.

Sources and Authority

o In Liv. Yellow Cab Co. (1975) 13 Cal.3d 804, 810 [119 Cal.Rptr. 858, 532 P.2d 1226], the Court
concluded that the “all-or-nothing” rule of contributory negligence should be abandoned in favor of a
rule that assesses liability in proportion to fault.

e Restatement Second of Torts, section 463, defines “contributory negligence” as “‘conduct on the part
of the plaintiff which falls below the standard to which he should conform for his own protection, and
which is a legally contributing cause cooperating with the negligence of the defendant in bringing
about the plaintiff’s harm.”

e [t is settled that the issue of contributory negligence must be presented to the jury whenever it is
asserted as a defense and there is “some evidence of a substantial character” to support it. (Hasson v.
Ford Motor Co. (1977) 19 Cal.3d 530, 548 [138 Cal.Rptr. 705, 564 P.2d 857]; Scott v. Alpha Beta
Co. (1980) 104 Cal.App.3d 305, 310 [163 Cal.Rptr. 544].)

e Courts have found that it is not error to use the phrase “contributory negligence” in a jury instruction
on comparative negligence: “The use by the trial court of the phrase ‘contributory negligence’ in
instructing’ on the concept of comparative negligence is innocuous. Li v. Yellow Cab Co. [citation]
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abolished the legal doctrine, but not the phrase or the concept of ‘contributory negligence.” A
claimant’s negligence contributing causally to his own injury may be considered now not as a bar to
his recovery, but merely as a factor to be considered in measuring the amount thereof.” (Bradfield v.
Trans World Airlines, Inc. (1979) 88 Cal.App.3d 681, 686 [152 Cal.Rptr. 172].)

e The defendant has the burden of proving contributory negligence. (Drust, supra, 113 Cal.App.3d at p.
6.)

Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1003, 1295-1303
California Tort Guide (Cont.Ed.Bar 3d ed.) §§ 1.38-1.39

1 Levy et al., California Torts, Ch. 4, Comparative Negligence, Assumption of the Risk, and Related
Defenses, § 4.04 (Matthew Bender)

4 California Trial Guide, Unit 90, Closing Argument, § 90.91 (Matthew Bender)
33 California Forms of Pleading and Practice, Ch. 380, Negligence (Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, § 165.380 (Matthew Bender)
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Include the last paragraph if any of the defendants or others alleged to have contributed to the plaintiff’s
harm are-is not an individuals.

Sources and Authority

e Civil Code section 1431.2(a) (Proposition 51) provides: “In any action for personal injury, property
damage, or wrongful death, based upon principles of comparative fault, the liability of each defendant
for non-economic damages shall be several only and shall not be joint. Each defendant shall be liable
only for the amount of non-economic damages allocated to that defendant in direct proportion to that
defendant's percentage of fault, and a separate judgment shall be rendered against that defendant for
that amount.”

e The Supreme Court has held that the doctrine of joint and several liability survived the adoption of
comparative negligence: “[W]e hold that after Li, a concurrent tortfeasor whose negligence is a
proximate cause of an indivisible injury remains liable for the total amount of damages, diminished
only ‘in proportion to the amount of negligence attributable to the person recovering.’ ” (dmerican
Motorcycle Assn. v. Superior Court (1978) 20 Cal.3d 578, 590 [146 Cal.Rptr. 182, 578 P.2d 899],
citing Li v. Yellow Cab Co. (1975) 13 Cal.3d 804, 829 [119 Cal.Rptr. 858, 532 P.2d 1226].)

e The Supreme Court in American Motorcycle Assn. also modified the equitable indemnity rule “to
permit a concurrent tortfeasor to obtain partial indemnity from other concurrent tortfeasors on a
comparative fault basis.” (American Motorcycle Assn., supra, 20 Cal.3d at p. 591.)

o “[A] ‘defendant['s]’ liability for noneconomic damages cannot exceed his or her proportionate share
of fault as compared with all fault responsible for the plaintiff’s injuries, not merely that of
‘defendant[s]’ present in the lawsuit.” (Dafonte, supra, 2 Cal.4th at p. 603, original italics.)

e “[U]nder Proposition 51, fault will be allocated to an entity that is immune from paying for its
tortious acts, but will not be allocated to an entity that is not a tortfeasor, that is, one whose actions
have been declared not to be tortious.” (Taylor v. John Crane, Inc. (2003) 113 Cal.App.4th 1063,
1071 [6 Cal.Rptr.3d 695], original italics.)

e “When a defendant is liable only by reason of a derivative nondelegable duty arising from his status
as employer or landlord or vehicle owner or coconspirator, or from his role in the chain of distribution
of a single product in a products liability action, his liability is secondary (vicarious) to that of the
actor and he is not entitled to the benefits of Proposition 51.” (Bayer-Bel v. Litovsky (2008) 159
Cal.App.4th 396, 400 [71 Cal.Rptr.3d 518], original italics, internal citations omitted.)

e Restatement Third of Torts, Apportionment Liability, section 7, comment (g), provides, in part:
“Percentages of responsibility are assigned by special verdict to any plaintiff, defendant, settlor,
immune person, or other relevant person ... whose negligence or other legally culpable conduct was a
legal cause of the plaintiff’s injury. The percentages of responsibility must total 100 percent. The
factfinder makes a separate finding of the plaintiff’s total damages. Those damages are reduced by the
percentage of responsibility the factfinder assigns to the plaintiff. The resulting amount constitutes the
plaintiff’s ‘recoverable damages.’

Copyright Judicial Council of California
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e Restatement Third of Torts, Apportionment Liability, section 26, comment (h), provides, in part: “A
more attractive solution is to place the burden of proof on the party seeking to avoid responsibility for
the entire injury, along with relaxing the burden of production. This allows the factfinder to divide
damages based on the available evidence. Ultimately, however, the sufficiency of the evidence is
determined by applicable procedural rules.”

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 50, 52-56, 59, 60, 63, 64, 68

California Tort Guide (Cont.Ed.Bar 3d ed.) §§ 1.52—-1.59

1 Levy et al., California Torts, Ch. 4, Comparative Negligence, Assumption of the Risk, and Related
Defenses, §§ 4.04-4.03, 4.07-4.08 (Matthew Bender)

5 Levy et al., California Torts, Ch. 74, Resolving Multiparty Tort Litigation, § 74.03 (Matthew Bender)
4 California Trial Guide, Unit 90, Closing Argument, § 90.91 (Matthew Bender)

California Products Liability Actions, Ch. 2, Liability for Defective Products, § 2.14A, Ch. 9, Damages, §
9.01 (Matthew Bender)

25 California Forms of Pleading and Practice, Ch. 300, Indemnity and Contribution, § 300.61 (Matthew
Bender)

11 California Points and Authorities, Ch. 115, Indemnity and Contribution, § 115.04 et seq. (Matthew
Bender)

16 California Points and Authorities, Ch. 165, Negligence, §§ 165.284, 165.380 (Matthew Bender)
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6 California Points and Authorities, Ch. 66, Death and Survival Actions (Matthew Bender)
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¢ Business and Professions Code section 25602.1 provides, in relevant part: “[A] cause of action may
be brought by or on behalf of any person who has suffered injury or death against any person
licensed, or required to be licensed ... or any person authorized by the federal government to sell
alcoholic beverages on a military base or other federal enclave, who sells, furnishes, gives or causes
to be sold, furnished or sold, any alcoholic beverage, to any obviously intoxicated minor where the
furnishing, sale or giving of that beverage to the minor is the proximate cause of the personal injury
or death sustained by that person.”

| e In Schaffield v. Abboud (1993) 15 Cal.App.4th 1133, 1140 [19 Cal.Rptr.2d 205], the court cited the
following as “the ‘proper test’ for determining whether a patron is ‘obviously intoxicated’: ‘The use
of intoxicating liquor by the average person in such quantity as to produce intoxication causes many
commonly known outward manifestations which are ‘plain’ and ‘easily seen or discovered.’ If such
outward manifestations exist and the seller still serves the customer so affected, he has violated the
law, whether this was because he failed to observe what was plain and easily seen or discovered, or
because, having observed, he ignored that which was apparent.” ”

e “‘[Tlhe standard for determining ‘obvious intoxication’ is measured by that of a reasonable person.”
(Schaffield, supra, 15 Cal.App.4th at p. 1140.)

e The description of symptoms is derived from an instruction approved in Jones v. Toyota Motor Co.
(1988) 198 Cal.App.3d 364, 370 [243 Cal.Rptr. 611].

e In Hernandez v. Modesto Portuguese Pentecost Assn. (1995) 40 Cal.App.4th 1274, 1276 [48
Cal.Rptr.2d 229], the court held that the phrase “causes to be sold” “requires an affirmative act
directly related to the sale of alcohol which necessarily brings about the resultant action to which the
statute is directed, i.e., the furnishing of alcohol to an obviously intoxicated minor.”

e “Itis our conclusion that the terms of section 25602.1 should be construed strictly, so as to require
that the negligence resulting in liability of the alcohol purveyor be that of the very person who
purchased the beverage.” (l-Salem v. Superior Court (1989) 211 Cal.App.3d 595, 663-600 [259
Cal.Rptr. 447];-the-courth atintury-resultine from-intoxication-ofa-person-to-whom-an

e “[O]bviously intoxicated minors who are served alcohol by a licensed purveyor of liquor, may bring a
cause of action for negligence against the purveyor for [their own] subsequent injuries.” (Chalup,
supra, 175 Cal.App.3d at p. 979.)

Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1072
California Tort Guide (Cont.Ed.Bar 3d ed.) § 4.63

3 California Forms of Pleading and Practice, Ch. 19, Alcoholic Beverages: Civil Liability, §§ 19.12,
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19.52, 19.75 (Matthew Bender)

1 California Points and Authorities, Ch. 15, Alcoholic Beverages (Matthew Bender)
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e “Liability for negligent supervision and/or retention of an employee is one of direct liability for
negligence, not vicarious liability.” (Delfino v. Agilent Technologies, Inc. (2006) 145 Cal.App.4th
790, 815 [52 Cal.Rptr.3d 376].)

e “Liability for negligent hiring and supervision is based upon the reasoning that if an enterprise
hires individuals with characteristics which might pose a danger to customers or other employees,
the enterprise should bear the loss caused by the wrongdoing of its incompetent or unfit
employees. The tort has developed in California in factual settings where the plaintiff's injury
occurred in the workplace, or the contact between the plaintiff and the employee was generated by
the employment relationship.” (Mendoza v. City of Los Angeles (1998) 66 Cal.App.4th 1333,
1339-1340 [78 Cal.Rptr.2d 525].)

e “We are cited to no authority, nor have we found any authority basing liability on lack of, or on
inadequate, supervision, in the absence of knowledge by the principal that the agent or servant
was a person who could not be trusted to act properly without being supervised. (Noble, supra, 33
Cal.App.3d at p. 664.)

e “Apparently, [defendant] had no actual knowledge of [the employee]’s past. But the evidence
recounted above presents triable issues of material fact regarding whether the [defendant] had
reason to believe [the employee] was unfit or whether the [defendant] failed to use reasonable
care in investigating [the employee].” (Evan F. v. Hughson United Methodist Church (1992) 8
Cal.App.4th 828, 843 [10 Cal.Rptr.2d 748]; cf. Flores v. AutoZone West Inc. (2008 161
Cal.App.4th 373, 384-386 [74 Cal.Rptr.3d 178] [employer had no duty to investigate and
discover that job applicant had a juvenile delinquency record].)

e Restatement Third of Agency, section 7.05(1), states: “A principal who conducts an activity
through an agent is subject to liability for harm to a third party caused by the agent's conduct if the
harm was caused by the principal's negligence in selecting, training, retaining, supervising, or
otherwise controlling the agent.”

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1190
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“The equitable tolling of statutes of limitations is a judicially created, nonstatutory doctrine. It is
‘designed to prevent unjust and technical forfeitures of the right to a trial on the merits when the
purpose of the statute of limitations—timely notice to the defendant of the plaintiff's claims—has
been satisfied.” Where applicable, the doctrine will ‘suspend or extend a statute of limitations as
necessary to ensure fundamental practicality and fairness.” “ (McDonald v. Antelope Valley
Community College Dist. (2008) 45 Cal.4th 88, 99 [84 Cal.Rptr.3d 734, 194 P.3d 1026], internal
citations omitted.)

“The equitable tolling doctrine rests on the concept that a plaintiff should not be barred by a
statute of limitations unless the defendant would be unfairly prejudiced if the plaintiff were
allowed to proceed. ‘[T]he primary purpose of the statute of limitations is normally satisfied when
the defendant receives timely notification of the first of two proceedings.” The doctrine has been
applied ‘where one action stands to lessen the harm that is the subject of the second action; where
administrative remedies must be exhausted before a second action can proceed; or where a first
action, embarked upon in good faith, is found to be defective for some reason.” ” (Aguilera v.
Heiman (2009) 174 Cal.App.4th 590, 598 [95 Cal.Rptr.3d 18], internal citations omitted.)

“[T]he effect of equitable tolling is that the limitations period stops running during the tolling
event, and begins to run again only when the tolling event has concluded. As a consequence, the
tolled interval, no matter when it took place, is tacked onto the end of the limitations period, thus
extending the deadline for suit by the entire length of time during which the tolling event
previously occurred.” (Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 370-371 [2 Cal.Rptr.3d
655,73 P.3d 517].)

“A major reason for applying the doctrine is to avoid ‘the hardship of compelling plaintiffs to
pursue several duplicative actions simultaneously on the same set of facts.” ‘[D]isposition of a
case filed in one forum may render proceedings in the second unnecessary or easier and less
expensive to resolve.” ” (Guevara v. Ventura County Community College Dist. (2008) 169
Cal.App.4th 167, 174 [87 Cal.Rptr.3d 50], internal citations omitted.)

“[A]pplication of the doctrine of equitable tolling requires timely notice, and lack of prejudice, to
the defendant, and reasonable and good faith conduct on the part of the plaintiff. These elements
seemingly are present here. As noted, the federal court, without prejudice, declined to assert
jurisdiction over a timely filed state law cause of action and plaintiffs thereafter promptly asserted
that cause in the proper state court. Unquestionably, the same set of facts may be the basis for
claims under both federal and state law. We discern no reason of policy which would require
plaintiffs to file simultaneously two separate actions based upon the same facts in both state and
federal courts since ‘duplicative proceedings are surely inefficient, awkward and laborious.’
“(Addison v. State (1978) 21 Cal.3d 313, 319 [146 Cal.Rptr. 224, 578 P.2d 941], internal citations
omitted.)

“ ¢ “The timely notice requirement essentially means that the first claim must have been filed
within the statutory period. Furthermore[,] the filing of the first claim must alert the defendant in
the second claim of the need to begin investigating the facts which form the basis for the second
claim. Generally this means that the defendant in the first claim is the same one being sued in the
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second.” “The second prerequisite essentially translates to a requirement that the facts of the two
claims be identical or at least so similar that the defendant's investigation of the first claim will put
him in a position to fairly defend the second.” “The third prerequisite of good faith and reasonable
conduct on the part of the plaintiff is less clearly defined in the cases. But in Addison v. State of
California, supra, 21 Cal.3d 313],] the Supreme Court did stress that the plaintiff filed his second
claim a short time after tolling ended.” * “(McDonald, supra, 45 Cal.4th at p. 102 fn. 2, internal
citations omitted.)

e “The third requirement of good faith and reasonable conduct may turn on whether ‘a plaintiff
delayed filing the second claim until the statute on that claim had nearly run ...” or ‘whether the
plaintiff [took] affirmative actions which ... misle[d] the defendant into believing the plaintiff was
foregoing his second claim.’ ” (Tarkington v. California Unemployment Ins. Appeals Bd. (2009)
172 Cal.App.4th 1494, 1505 [92 Cal.Rptr.3d 131].)

e “Where exhaustion of an administrative remedy is mandatory prior to filing suit, equitable tolling
is automatic: ‘It has long been settled in this and other jurisdictions that whenever the exhaustion
of administrative remedies is a prerequisite to the initiation of a civil action, the running of the
limitations period is tolled during the time consumed by the administrative proceeding.’ This rule
prevents administrative exhaustion requirements from rendering illusory nonadministrative
remedies contingent on exhaustion.” (McDonald, supra, 45 Cal.4th at p. 101, internal citation
omitted.)

e “The trial court rejected equitable tolling on the apparent ground that tolling was unavailable
where, as here, the plaintiff was advised the alternate administrative procedure he or she was
pursuing was voluntary and need not be exhausted. In reversing summary judgment, the Court of
Appeal implicitly concluded equitable tolling is in fact available in such circumstances and
explicitly concluded equitable tolling is not foreclosed as a matter of law under the FEHA. The
Court of Appeal was correct on each count.” (McDonald, supra, 45 Cal.4th at p. 114.)

e “Equitable tolling and equitable estoppel [see CACI No. 456] are distinct doctrines.  “Tolling,
strictly speaking, is concerned with the point at which the limitations period begins to run and
with the circumstances in which the running of the limitations period may be suspended. ...
Equitable estoppel, however, ... comes into play only after the limitations period has run and
addresses ... the circumstances in which a party will be estopped from asserting the statute of
limitations as a defense to an admittedly untimely action because his conduct has induced another
into forbearing suit within the applicable limitations period. [Equitable estoppel] is wholly
independent of the limitations period itself and takes its life ... from the equitable principle that
no man [may] profit from his own wrongdoing in a court of justice.” * ” (Lantzy, supra, 31 Cal.4th
at pp. 383-384.)

e “[V]oluntary abandonment [of the first proceeding] does not categorically bar application of
equitable tolling, but it may be relevant to whether a plaintiff can satisfy the three criteria for
equitable tolling.” (McDonald, supra, 45 Cal.4th at p. 112.)

e “Section 340.6, subdivision (a), states that ‘in no event’ shall the prescriptive period be tolled except
under those circumstances specified in the statute. Thus, the Legislature expressly intended to
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disallow tolling under any circumstances not enumerated in the statute.” (Laird, supra, 2 Cal.4th at p.
618 [7 Cal.Rptr.2d 550, 828 P.2d 691] [applying rule to one-year limitation period].)

e “We see no reason to apply the second sentence of section 340.5 to the one-year period it does not
mention, in addition to the three-year period it does mention. The general purpose of MICRA does
not require us to expand that sentence beyond its language.” (Belton, supra, 20 Cal.4th at p. 934
[rejecting application of rule to one-yar limitation period].)

Secondary Sources
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Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

| This verdict form is based on CACI No. 422, Sale of Alcoholic Beverages to Obviously Intoxicated
Minors-(Bus—&Prof—Code—§256621).

If specificity is not required, users do not have to itemize all the damages listed in question 7. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.

| If eontributorynegheeneethe comparative fault of the plaintiff is an issue, this form should be modified.
See CACI No. VF-401, Negligence—Single Defendant—Plaintiff’s Negligence at Issue—Fault of Others
| Not at Issue, for a model form involving the issue of eentributeryneghgeneecmparative fault.
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v. Hertz Corp. (1988) 205 Cal.App.3d 703, 709 [252 Cal.Rptr. 613], internal citations omitted.)

Vehicle Code section 14606(a) and its predecessors “make a motor vehicle owner who knowingly
entrusts his vehicle to an unlicensed driver liable for a third party’s injuries caused by the driver’s
negligence. ... The cause of action parallels that at common law for negligent entrustment, resting on
a demonstration of knowing entrustment to an incompetent or dangerous driver with actual or
constructive knowledge of his incompetence.” (Dodge Center v. Superior Court (1988) 199
Cal.App.3d 332, 338 [244 Cal.Rptr. 789], internal citations omitted.)

“Liability for negligent entrustment is determined by applying general principles of negligence, and
ordinarily it is for the jury to determine whether the owner has exercised the required degree of care.”
(Allen v. Toledo (1980) 109 Cal.App.3d 415, 421 [167 Cal.Rptr. 270], internal citations omitted.)

“ ‘It is generally recognized that one who places or entrusts his motor vehicle in the hands of one
whom he knows, or from the circumstances is charged with knowing, is incompetent or unfit to drive,
may be held liable for an injury inflicted by the use made thereof by that driver, provided the plaintiff
can establish that the injury complained of was proximately caused by the driver’s disqualification,
incompetency, inexperience or recklessness ... ." [q] ... Under the theory of ‘negligent entrustment,’
liability is imposed on vehicle owner or permitter because of his own independent negligence and not
the negligence of the driver, in the event plaintiff can prove that the injury or death resulting
therefrom was proximately caused by the driver’s incompetency.” (Syah v. Johnson (1966) 247
Cal.App.2d 534, 539 [55 Cal.Rptr. 741], internal citations omitted.)

“[O]rdinarily, in the absence of a special relationship between the parties, there is no duty to control
the conduct of a third person so as to prevent him from causing harm to another and ... this rule
applies even where the third person’s conduct is made possible only because the defendant has
relinquished control of his property to the third person, unless the defendant has reason to believe that
the third person is incompetent to manage it.” (Grafton v. Mollica (1965) 231 Cal.App.2d 860, 863
[42 Cal.Rptr. 306].)

“In its simplest form the question is whether the owner when he permits an incompetent or reckless
person, who he knows to be incompetent or reckless, to take and operate his car, acts as an ordinarily
prudent person would be expected to act under the circumstances. ... [Clonsideration for the safety of
others requires him to withhold his consent and thereby refrain from participating in any accident that
is liable to happen from the careless and reckless driving of such a dangerous instrumentality.”
(Rocca v. Steinmetz (1923) 61 Cal.App. 102, 109 [214 P. 257].)

“[T]he tort requires demonstration of actual knowledge of facts showing or suggesting the driver’s
incompetence-not merely his lack of a license. ... For liability to exist, knowledge must be shown of
the user’s incompetence or inability safely to use the [vehicle].” (Dodge Center, supra, 199
Cal.App.3d at p. 341, internal citations omitted.)

“Knowledge of possession of a temporary permit allowing a person to drive only if accompanied by a
licensed driver is sufficient to put the entrustor “‘upon inquiry as to the competency of” the unlicensed
driver. ... It is then for the jury to determine under the circumstances whether the entrustor is
negligent in permitting the unlicensed driver to operate the vehicle.” (Nault v. Smith (1961) 194
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Cal.App.2d 257, 267-268 [14 Cal.Rptr. 889], internal citations omitted.)

“[Entrustment of a vehicle to an intoxicated person is not negligence per se. A plaintiff must prove
defendant had knowledge of plaintiff’s incompetence when entrusting the vehicle.” (Blake v. Moore
(1984) 162 Cal.App.3d 700, 706 [208 Cal.Rptr. 703].)

“[TThe mere sale of an automobile to an unlicensed and inexperienced person does not constitute
negligence per se.” (Perez v. G & W Chevrolet, Inc. (1969) 274 Cal.App.2d 766, 768 [79 Cal Rptr.
2871.)

“One who supplies an automobile for the use of another whom the supplier (1) knows, or (2) from
facts known to him should know, to be likely, because of his inexperience (or incompetency), to use it
in a manner involving unreasonable risk of bodily harm to others whom the supplier should expect to
be in the vicinity of its use is subject to liability for bodily harm caused thereby to them.” (Johnson v.
Casetta (1961) 197 Cal.App.2d 272, 274 [17 Cal.Rptr. 81], internal quotation marks omitted.)

“It is well-settled that where a company knows that an employee has no operator’s license that such
knowledge is sufficient to put the employer on inquiry as to his competencys; it is for the jury to
determine under such circumstances whether the employer was negligent in permitting the employee
to drive a vehicle.” (Syah, supra, 247 Cal.App.2d at p. 545.)

“[1]t has generally been held that the owner of an automobile is under no duty to persons who may be
injured by its use to keep it out of the hands of a third person in the absence of facts putting the owner
on notice that the third person is incompetent to handle it.” (Richards v. Stanley (1954) 43 Cal.2d 60,
63 [271 P.2d 23], internal citations omitted.)

“[T]he mere fact of co-ownership does not prevent one co-owner from controlling use of the vehicle
by the other co-owner. Thus, where ... plaintiff alleges that one co-owner had power over the use of
the vehicle by the other and that the negligent co-owner drove with the express or implied consent of
such controlling co-owner, who knew of the driver’s incompetence, the basis for a cause of action for
negligent entrustment has been stated.” (Mettelka v. Superior Court (1985) 173 Cal.App.3d 1245,
1250 [219 Cal.Rptr. 697].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1221-1226

California Tort Guide (Cont.Ed.Bar 3d ed.) Automobiles, § 4.38

2 Levy et al., California Torts, Ch. 20, Motor Vehicles, § 20.21 (Matthew Bender)

8 California Forms of Pleading and Practice, Ch. 82, Automobiles: Causes of Action, § 82.11 (Matthew
Bender)

2 California Civil Practice: Torts (Thomson West) § 25:47 c0076
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crossing and of any traffic on the railway for a distance of 400 feet in both directions along the
railway. This subdivision does not apply in the case of any railway grade crossing where a human
flagman is on duty or a clearly visible electrical or mechanical railway crossing signal device is
installed but does not then indicate the immediate approach of a railway train or car, and (B) When
traversing any intersection of highways if during the last 100 feet of the driver’s approach to the
intersection the driver does not have a clear and unobstructed view of the intersection and of any
traffic upon all of the highways entering the intersection for a distance of 100 feet along all those
highways, except at an intersection protected by stop signs or yield right-of-way signs or controlled
by official traffic control signals.”

“[T]hat the driver’s view is somewhat obstructed does not make him contributorily negligent as a
matter of law; whether his failure to stop, the place from which he looks and the character and extent
of the obstruction to his view are such that a reasonably prudent person would not have so conducted
himself are questions for the jury in determining whether he was guilty of contributory negligence.”
(Lucas v. Southern Pacific Co. (1971) 19 Cal.App.3d 124, 139 [96 Cal.Rptr. 356].)

“A railroad track is itself a warning of danger and a driver intending to cross must avail himself of
every opportunity to look and listen; if there are obstructions to the view, he is required to take greater
care.” (Wilkinson v. Southern Pacific Co. (1964) 224 Cal.App.2d 478, 488 [36 Cal.Rptr. 689], internal
citation omitted.)

“A railroad company will not be permitted to encourage persons to relax their vigil concerning the
dangers that lurk in railroad crossings by assuring them, through the erection of safety devices, that
the danger has been removed or minimized, and, at the same time, to hold them to the same degree of
care as would be required if those devices had not been provided.” (Will v. Southern Pacific Co.
(1941) 18 Cal.2d 468, 474 [116 P.2d 44], internal citation omitted.)

“[A] driver may not cross tracks in reliance upon the safety appliances installed by the railroad with
complete disregard for his own safety and recover damages for injuries sustained by reason of his
own failure to use reasonable care.” (Will, supra, 18 Cal.2d at p. 475.)

“Violation of the railroad’s statutory duty to sound bell and whistle at a highway crossing does not
absolve a driver from his failure to look and listen and, if necessitated by circumstances such as
obstructed vision, even to stop.” (Wilkinson, supra, 224 Cal.App.2d at p. 489.)

“It is settled that a railroad may not encourage persons traveling on highways to rely on safety devices
and then hold them to the same degree of care as if the devices were not present.” (Startup v. Pacific
Electric Ry. Co. (1947) 29 Cal.2d 866, 871 [180 P.2d 896].)

“When a flagman or mechanical warning device has been provided at a railroad crossing, the driver of
an automobile is thereby encouraged to relax his vigilance, and, in using other means to discover
whether there is danger of approaching trains, he is not required to exercise the same quantum of care
as would otherwise be necessary.” (Spendlove v. Pacific Electric Ry. Co. (1947) 30 Cal.2d 632, 634
[184 P.2d 873], internal citations omitted.)

An instruction that a driver must stop, look, and listen when his or her view is obstructed was held
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prejudicially erroneous in Anello v. Southern Pacific Co. (1959) 174 Cal.App.2d 317, 322 [344 P.2d
843].

Secondary Sources
California Tort Guide (Cont.Ed.Bar 3d ed.) Railroad Crossings, §§ 12.10-12.12
2 Levy et al., California Torts, Ch. 23, Carriers, § 23.27 (Matthew Bender)

42 California Forms of Pleading and Practice, Ch. 485, Railroads (Matthew Bender)

Copyright Judicial Council of California
33






35
Preliminary Draft Only -- Not Approved by Judicial Council

“Historically, the public policy of this state generally has precluded a landlord's liability for injuries to
his tenant or his tenant’s invitees from a dangerous condition on the premises which comes into
existence after the tenant has taken possession. This is true even though by the exercise of reasonable
diligence the landlord might have discovered the condition. [{]] The rationale for this rule has been
that property law regards a lease as equivalent to a sale of the land for the term of the lease. As stated
by Prosser: ‘In the absence of agreement to the contrary, the lessor surrenders both possession and
control of the land to the lessee, retaining only a reversionary interest; and he has no right even to
enter without the permission of the lessee. Consequently, it is the general rule that he is under no
obligation to anyone to look after the premises or keep them in repair, and is not responsible, either to
persons injured on the land or to those outside of it, for conditions which develop or are created by
the tenant after possession has been transferred. Neither is he responsible, in general, for the activities
which the tenant carries on upon the land after such transfer, even when they create a nuisance.’ ”
(Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 510-511 [118 Cal.Rptr. 741], internal citations
omitted.)

“To this general rule of nonliability, the law has developed a number of exceptions, such as where the
landlord covenants or volunteers to repair a defective condition on the premises, where the landlord
has actual knowledge of defects which are unknown and not apparent to the tenant and he fails to
disclose them to the tenant, where there is a nuisance existing on the property at the time the lease is
made or renewed, when a safety law has been violated, or where the injury occurs on a part of the
premises over which the landlord retains control, such as common hallways, stairs, elevators, or roof.
[1] A common element in these exceptions is that either at or after the time possession is given to the
tenant the landlord retains or acquires a recognizable degree of control over the dangerous condition
with a concomitant right and power to obviate the condition and prevent the injury. In these
situations, the law imposes on the landlord a duty to use ordinary care to eliminate the condition with
resulting liability for injuries caused by his failure so to act.” (Uccello, supra, 44 Cal.App.3d at p.
511, internal citations omitted.)

“[W]here a landlord has relinquished control of property to a tenant, a ‘bright line’ rule has developed
to moderate the landlord's duty of care owed to a third party injured on the property as compared with
the tenant who enjoys possession and control. ¢ “Because a landlord has relinquished possessory
interest in the land, his or her duty of care to third parties injured on the land is attenuated as
compared with the tenant who enjoys possession and control. Thus, before liability may be thrust on a
landlord for a third party's injury due to a dangerous condition on the land, the plaintiff must show
that the landlord had actual knowledge of the dangerous condition in question, plus the right and
ability to cure the condition.” [{] Limiting a landlord's obligations releases it from needing to engage
in potentially intrusive oversight of the property, thus permitting the tenant to enjoy its tenancy
unmolested.” > (Salinas v. Martin (2008) 166 Cal.App.4th 404, 412 [82 Cal.Rptr.3d 735], internal
citations omitted.)

“[A] commercial landowner cannot totally abrogate its landowner responsibilities merely by signing a
lease. As the owner of property, a lessor out of possession must exercise due care and must act
reasonably toward the tenant as well as to unknown third persons. At the time the lease is executed
and upon renewal a landlord has a right to reenter the property, has control of the property, and must
inspect the premises to make the premises reasonably safe from dangerous conditions. Even if the
commercial landlord executes a contract which requires the tenant to maintain the property in a
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certain condition, the landlord is obligated at the time the lease is executed to take reasonable
precautions to avoid unnecessary danger.” (Mora v. Baker Commodities, Inc. (1989) 210 Cal.App.3d
771,781 [258 Cal.Rptr. 669], internal citations omitted.)

e “[T]he landlord’s responsibility to inspect is limited. Like a residential landlord, the duty to inspect
charges the lessor ‘only with those matters which would have been disclosed by a reasonable
inspection.” The burden of reducing or avoiding the risk and the likelihood of injury will affect the
determination of what constitutes a reasonable inspection. The landlord’s obligation is only to do
what is reasonable under the circumstances. The landlord need not take extraordinary measures or
make unreasonable expenditures of time and money in trying to discover hazards unless the
circumstances so warrant. When there is a potential serious danger, which is foreseeable, a landlord
should anticipate the danger and conduct a reasonable inspection before passing possession to the
tenant. However, if no such inspection is warranted, the landlord has no such obligation.” (Mora,
supra, 210 Cal.App.3d at p. 782, internal citations and footnote omitted.)

e “Itis one thing for a landlord to leave a tenant alone who is complying with its lease. It is entirely
different, however, for a landlord to ignore a defaulting tenant's possible neglect of property.
Neglected property endangers the public, and a landlord's detachment frustrates the public policy of
keeping property in good repair and safe. To strike the right balance between safety and disfavored
self-help, we hold that [the landlord]’s duty to inspect attached upon entry of the judgment of
possession in the unlawful detainer action and included reasonable periodic inspections thereafter.”
(Stone v. Center Trust Retail Properties, Inc. (2008) 163 Cal.App.4th 608, 613 [77 Cal.Rptr.3d 556].)

| e “[I]tis established that a landlord owes a duty of care to its tenants to take reasonable steps to secure
the common areas under its control.” (4nn M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666,
675 [25 Cal.Rptr.2d 137, 863 P.2d 207].)

e “The reasonableness of a landlord's conduct under all the circumstances is for the jury. A triable issue
of fact exists as to whether the defendants’ maintenance of a low, open, unguarded window in a
common hallway where they knew young children were likely to play constituted a breach of their
duty to take reasonable precautions to prevent children falling out of the window.” (4dmos v. Alpha
Prop. Memt. (1999) 73 Cal.App.4th 895, 904 [87 Cal.Rptr.2d 34], internal citation omitted.)

Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1142, 1143
1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.02 (Matthew Bender)

6 California Real Estate Law and Practice, Ch. 170, The Premises: Duties and Liabilities, § 170.03
(Matthew Bender)

29 California Forms of Pleading and Practice, Ch. 334, Landlord and Tenant: Claims for Damages, §§
334.10, 334.53 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 421, Premises Liability, §§ 421.01-421.121 (Matthew
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Bender)
17 California Points and Authorities, Ch. 178, Premises Liability, § 178.23 (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) §§ 16:12—-16:16
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Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 1000, Essential Factual Elements, CACI No. 405, Comparative
Fault of Plaintiff-s-ContributoryNeglicenee, and CACI No. 406, Apportionment of Responsibility.

If specificity is not required, users do not have to itemize all the damages listed in question 4. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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to the [clerk/bailiff/judge].

New September 2003; Revised April 2007
Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 1220, Negligence—Essential Factual Elements, and CACI No.
405, Comparative Fault of Plaintiff~s-Contributory-Neglicence.

If specificity is not required, users do not have to itemize all the damages listed in question 4. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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442], internal citations omitted.)

e “Parties cannot read something into a neutral statement in order to justify a claim for negligent
misrepresentation. The tort requires a ‘positive assertion.” ‘An “implied” assertion or representation is
not enough.’ ” (Diediker, supra, 60 Cal.App.4th at pp. 297-298, internal citations omitted.)

e “Whether a defendant had reasonable ground for believing his or her false statement to be true is
ordinarily a question of fact.” (Quality Wash Group V, Ltd. v. Hallak (1996) 50 Cal.App.4th 1687,
1696 [58 Cal.Rptr.2d 592], internal citations omitted.)

Secondary Sources
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because of the failure of any person to comply with any provision of this article. However, any
person who willfully or negligently violates or fails to perform any duty prescribed by any
provision of this article shall be liable in the amount of actual damages suffered by a transferee.

e “A real estate seller has both a common law and statutory duty of disclosure. [Under the common
law duty]: ‘In the context of a real estate transaction, “ ... where the seller knows of facts
materially affecting the value or desirability of the property ... and also knows that such facts are
not known to, or within the reach of the diligent attention and observation of the buyer, the seller
is under a duty to disclose them to the buyer. [Citations.]” [Citations.] Undisclosed facts are
material if they would have a significant and measurable effect on market value. [Citation.]” A
seller's duty of disclosure is limited to material facts; once the essential facts are disclosed a seller
is not under a duty to provide details that would merely serve to elaborate on the disclosed facts.
Where a seller fails to disclose a material fact, he may be subject to liability ‘for mere
nondisclosure since his conduct in the transaction amounts to a representation of the nonexistence
of the facts which he has failed to disclose [citation].” Generally, whether the undisclosed matter
was of sufficient materiality to have affected the value or desirability of the property is a question
of fact.” (Calemine, supra, 171 Cal.App.4th at p. 161, internal citations omitted.)

e “Generally, where one party to a transaction has sole knowledge or access to material facts and
knows that such facts are not known or reasonably discoverable by the other party, then a duty to
disclose exists.” (See Shapiro v. Sutherland (1998) 64 Cal.App.4th 1534, 1544 [76 Cal.Rptr.2d
101].)

e “Failure of the seller to fulfill [the] duty of disclosure constitutes actual fraud.” (Lingsch v. Savage
(1963) 213 Cal.App.2d 729, 736 [29 Cal.Rptr. 201].)

e “When and where the action by the purchaser is based on conditions that are visible and that a
personal inspection at once discloses and, when it is admitted that such personal inspection was in
fact made, then manifestly it cannot be successfully contended that the purchaser relied upon any
alleged misrepresentations with regard to such visible conditions. But personal inspection is no
defense when and where the conditions are not visible and are known only to the seller, and
‘where material facts are accessible to the vendor only and he knows them not to be within the
reach of the diligent attention and observation of the vendee, the vendor is bound to disclose such
facts to the vendee.’ ” (Buist, supra, 182 Cal.App.2d at p. 331.)

e “In enacting [Civil Code section 1102 et seq.], the Legislature made clear it did not intend to alter
a seller's common law duty of disclosure. The purpose of the enactment was instead to make the
required disclosures specific and clear. (Calemine, supra, 171 Cal.App.4th at pp. 161-162.)

e “The legislation was sponsored by the California Association of Realtors to provide a framework

for formal disclosure of facts relevant to a decision to purchase realty. The statute therefore

confirms and perhaps clarifies a disclosure obligation that existed previously at common law.
(Shapiro, supra, 64 Cal.App.4th at p. 1539 fn. 6.)
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misrepresentation. A damage award for fraud will be reversed where the injury is not related to the
misrepresentation.” (Las Palmas Associates v. Las Palmas Center Associates (1991) 235 Cal.App.3d
1220, 1252 [1 Cal.Rptr.2d 301], internal citations omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1710-1717

3 Levy et al., California Torts, Ch. 40, Fraud and Deceit and Other Business Torts, § 40.23 (Matthew
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23 California Forms of Pleading and Practice, Ch. 269, Fraud and Deceit (Matthew Bender)

10 California Points and Authorities, Ch. 105, Fraud and Deceit (Matthew Bender)
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contractual expectations) while the ‘benefit-of-the-bargain’ rule has been observed to be a more
effective deterrent (in that it contemplates an award even when the property received has a value
equal to what was given for it.)” (Stout v. Turney (1978) 22 Cal.3d 718, 725 [150 Cal.Rptr. 637, 586
P.2d 1228].)

“We have previously held that a plaintiff is only entitled to its actual or ‘out-of-pocket’ losses
suffered because of fiduciary’s negligent misrepresentation under section 3333. While the measure of
damages under section 3333 might be greater for a fiduciary’s intentional misrepresentation, we need
not address that issue here.” (Alliance Mortgage Co., supra, 10 Cal.4th at pp. 1249-1250.)

“The measure of damages for a real estate broker’s intentional misrepresentation to a buyer for whom

he acts as agent is not limited to the out-of-pocket losses suffered by the buyer. Because the broker is
a fiduciary, damages for intentional fraud may be measured by the broader benefit-of-the-bargain
rule.” (Fragale, supra, 110 Cal.App.4th at p. 232.)

“[T1he measure of damages for fraud by a fiduciary is out-of-pocket damages, not the benefit of the

bargain computation normally applicable to contract causes of action.” (Hensley, supra, 90
Cal.App.4th at p. 1085.)

“Recognizing a split of authority on the matter, we follow those cases adopting the broader measure

of damages under sections 1709 and 3333, a course that is not only consonant with the position we
have taken in the past but just. This division has consistently applied the broader measure of damages
for fiduciary fraud, refusing to limit damages to the "out of pocket" measure.” (Salahutdin, supra, 24
Cal.App.4th at pp. 566-567.)

“Unlike the ‘out of pocket’ measure of damages, which are usually calculated at the time of the
transaction, ‘benefit of the bargain’ damages may appropriately be calculated as of the date of
discovery of the fraud.” (Salahutdin, supra, 24 Cal.App.4th at p. 568.)

“To recover damages for fraud, a plaintiff must have sustained damages proximately caused by the
misrepresentation. A damage award for fraud will be reversed where the injury is not related to the
misrepresentation.” (Las Palmas Associates v. Las Palmas Center Associates (1991) 235 Cal.App.3d
1220, 1252 [1 Cal.Rptr.2d 301], internal citations omitted.)

“[O]ne may recover compensation for time and effort expended in reliance on a defendant’s
misrepresentation.” (Block v. Tobin (1975) 45 Cal.App.3d 214, 220 [119 Cal.Rptr. 288], internal
citations omitted.)
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10 California Points and Authorities, Ch. 105, Fraud and Deceit (Matthew Bender)
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ownuse” ...” ” (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507 [85 Cal.Rptr.3d
268].)

“Conversion is a strict liability tort. The foundation of the action rests neither in the knowledge nor
the intent of the defendant. Instead, the tort consists in the breach of an absolute duty; the act of
conversion itself is tortious. Therefore, questions of the defendant’s good faith, lack of knowledge,
and motive are ordinarily immaterial.” (Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1066 [80
Cal.Rptr.2d 704], internal citations omitted.)

“[1]t is generally acknowledged that conversion is a tort that may be committed only with relation to
personal property and not real property.” (Munger v. Moore (1970) 11 Cal.App.3d 1, 7 [89 Cal.Rptr.
323], disagreeing with Katz v. Enos (1945) 68 Cal.App.2d 266, 269 [156 P.2d 461].)

“The first element of that cause of action is his ownership or right to possession of the property at the
time of the conversion. Once it is determined that [plaintiff] has a right to reinstate the contract, he
has a right to possession of the vehicle and standing to bring conversion. Unjustified refusal to turn
over possession on demand constitutes conversion even where possession by the withholder was
originally obtained lawfully and of course so does an unauthorized sale.” (Cerra v. Blackstone (1985)
172 Cal.App.3d 604, 609 [218 Cal.Rptr. 15], internal citations omitted.)

“ ‘To establish a conversion, plaintiff must establish an actual interference with his ownership or right
of possession. ... Where plaintiff neither has title to the property alleged to have been converted, nor
possession thereof, he cannot maintain an action for conversion.” ” (Moore v. Regents of the Univ. of
Cal. (1990) 51 Cal.3d 120, 136 [271 Cal.Rptr. 146, 793 P.2d 479], internal citations omitted.)

“In a conversion action the plaintiff need show only that he was entitled to possession at the time of
conversion; the fact that plaintiff regained possession of the converted property does not prevent him
from suing for damages for the conversion.” (Enterprise Leasing Corp. v. Shugart Corp. (1991) 231
Cal.App.3d 737, 748 [282 Cal.Rptr. 620], internal citation omitted.)

“It is clear that legal title to property is not a requisite to maintain an action for damages in
conversion. To mandate a conversion action ‘it is not essential that plaintiff shall be the absolute
owner of the property converted but she must show that she was entitled to immediate possession at
the time of conversion.” ” (Hartford Financial Corp. v. Burns (1979) 96 Cal.App.3d 591, 598 [158
Cal.Rptr. 169], internal citation omitted.)

“[TThe law is well settled that there can be no conversion where an owner either expressly or
impliedly assents to or ratifies the taking, use or disposition of his property.” (Farrington v. A.
Teichert & Son, Inc. (1943) 59 Cal.App.2d 468, 474 [139 P.2d 80], internal citations omitted.)

“As to intentional invasions of the plaintiff’s interests, his consent negatives the wrongful element of
the defendant’s act, and prevents the existence of a tort. “The absence of lawful consent,” said Mr.
Justice Holmes, ‘is part of the definition of an assault.” The same is true of false imprisonment,
conversion, and trespass.” (Tavernier v. Maes (1966) 242 Cal.App.2d 532, 552 [51 Cal.Rptr. 575],
internal citations omitted.)
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e “ ‘Money cannot be the subject of a cause of action for conversion unless there is a specific,
identifiable sum involved, such as where an agent accepts a sum of money to be paid to another and
fails to make the payment.” A ‘generalized claim for money [is] not actionable as conversion.” ”
(PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150
Cal.App.4th 384, 395 [58 Cal.Rptr.3d 516], internal citations omitted.)

e “‘Conversion is any act of dominion wrongfully exerted over another’s personal property in denial of
or inconsistent with his rights therein.” One who buys property in good faith from a party lacking title
and the right to sell may be liable for conversion. The remedies for conversion include specific
recovery of the property, damages, and a quieting of title.” (State Farm Mut. Auto. Ins. Co. v.
Department of Motor Vehicles (1997) 53 Cal.App.4th 1076, 1081-1082 [62 Cal.Rptr.2d 178],
internal citations omitted.)

e “Conversion is the wrongful exercise of dominion over the personal property of another. The act must
be knowingly or intentionally done, but a wrongful intent is not necessary. Because the act must be
knowingly done, ‘neither negligence, active or passive, nor a breach of contract, even though it result
in injury to, or loss of, specific property, constitutes a conversion.’ It follows therefore that mistake,
good faith, and due care are ordinarily immaterial, and cannot be set up as defenses in an action for
conversion.” (Taylor v. Forte Hotels International (1991) 235 Cal.App.3d 1119, 1124 [1 Cal.Rptr.2d
189], internal citations omitted.)

e “In order to establish a conversion, the plaintiff ‘must show an intention or purpose to convert the
goods and to exercise ownership over them, or to prevent the owner from taking possession of his
property.” Thus, a necessary element of the tort is an intent to exercise ownership over property which
belongs to another. For this reason, conversion is considered an intentional tort.” (Collin v. American
Empire Insurance Co. (1994) 21 Cal.App.4th 787, 812 [26 Cal.Rptr.2d 391], internal citations
omitted.)

| e “A conversion can occur when a willful failure to return property deprives the owner of possession.”
(Fearon v. Department of Corrections (1984) 162 Cal.App.3d 1254, 1257 [209 Cal.Rptr. 309],
internal citation omitted.)

e “A demand for return of the property is not a condition precedent to institution of the action when
possession was originally acquired by a tort as it was in this case.” ([gauye v. Howard (1952) 114
Cal.App.2d 122, 127 [249 P.2d 558].)

e ““Negligence in caring for the goods is not an act of dominion over them such as is necessary to
make the bailee liable as a converter.” Thus a warehouseman’s negligence in causing a fire which
destroyed the plaintiffs’ goods will not support a conversion claim.” (Gonzales v. Pers. Storage
(1997) 56 Cal.App.4th 464, 477 [65 Cal.Rptr.2d 473], internal citations omitted.)

e “Although damages for conversion are frequently the equivalent to the damages for negligence, i.e.,
specific recovery of the property or damages based on the value of the property, negligence is no part
of an action for conversion.” (Taylor, supra, 235 Cal.App.3d at p. 1123, internal citation omitted.)
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e “A person without legal title to property may recover from a converter if the plaintiff is responsible to
the true owner, such as in the case of a bailee or pledgee of the property.” (Department of Industrial
Relations v. Ul Video Stores, Inc. (1997) 55 Cal.App.4th 1084, 1096 [64 Cal.Rptr.2d 457], internal

citation omitted.)
Secondary Sources
5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 699;726-719

3 Levy et al., California Torts, Ch. 40, Fraud and Deceit and Other Business Torts, § 40.40 (Matthew
Bender)

13 California Forms of Pleading and Practice, Ch. 150, Conversion, §§ 150.10, 150.40—-150.41 (Matthew
Bender)

5 California Points and Authorities, Ch. 51, Conversion, § 51.21[3][b] (Matthew Bender)
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TOTAL $

Signed:

Presiding Juror
Dated:

[After it has been signed/After all verdict forms have been signed], deliver this verdict form
to the [clerk/bailiff/judge].

New December 2005, Revised December 2009

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 2100, Conversion—Essential Factual Elements.

If the case involves multiple items of personal property as to which the evidence differs, users may need
to modify question 2 to focus the jury on the different items.

If there are multiple causes of action, users may wish to combine the individual forms into one form.
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way the insured party obtains protection from having to pay anything, and the injured party steps
into the insured's shoes in order to sue the liability insurer. The injured party may be able to get
more than the policy limits from the insurer, if he prevails on coverage, because damages for bad
faith denial of coverage and punitive damages are in the nature of tort damages, not limited by the
insurance contract.” (Biltmore Assocs., LLC v. Twin City Fire Ins. Co. (9th Cir. 2009) — F.3d --, --
[2009 U.S. App. LEXIS 15322].)

“[A] stipulated or consent judgment which is coupled with a covenant not to execute against the
insured brings with it a high potential for fraud or collusion. ‘With no personal exposure the
insured has no incentive to contest liability or damages. To the contrary, the insured's best
interests are served by agreeing to damages in any amount as long as the agreement requires the
insured will not be personally responsible for those damages.” Given the accuracy of these
observations, a stipulated judgment should only bind an insurer under circumstances which
protect against the potential for fraud and collusion.” (Pruyn, supra, 36 Cal.App.4th at p. 518,
internal citation omitted.)

“[Insurer] may raise the defense of collusion against [claimant] because © “[a]s against the injured
person an insurer may assert a defense based on breach by the insured of the cooperation clause of
the policy. [Citations.]” [Citation.] Collusive assistance in the procurement of a judgment not only
constitutes a breach of the cooperation clause but also is a breach of the covenant of good faith
and fair dealing.” ” (Andrade v. Jennings (1997) 54 Cal.App.4th 307, 327 [62 Cal.Rptr.2d 787].)

“Collusion in this context is not necessarily tantamount to the tort of fraud in that there need not
be a misrepresentation of a material fact. ‘Collusion has been variously defined as (1) “a deceitful
agreement or compact between two or more persons, for the one party to bring an action against
the other for some evil purpose, as to defraud a third party of his right”; (2) “a secret arrangement
between two or more persons, whose interests are apparently conflicting, to make use of the forms
and proceedings of law in order to defraud a third person, or to obtain that which justice would
not give them, by deceiving a court or its officers”; and (3) “a secret combination, conspiracy, or
concert of action between two or more persons for fraudulent or deceitful purposes.” [Citation.]” ”
(Span, Inc. v. Associated Internat. Ins. Co. (1991) 227 Cal.App.3d 463, 484 [227 Cal.Rptr. 828].)

“The insurer may raise collusion as a defense in a subsequent bad faith action. Where there is
substantial evidence of collusion, its existence is a question of fact for the jury to determine.
Several factors are relevant to a determination whether a settlement is collusive. These include,
‘the amount of the overall settlement in light of the value of the case [citations]; a comparison
with awards or verdicts in similar cases involving similar injuries [citations]; the facts known to
the settling insured at the time of the settlement [citations]; the presence of a covenant not to
execute as part of the settlement [citation]; and the failure of the settling insured to consider viable
available defenses [citations].” ” (Safeco Ins. Co. of America v. Parks (2009) 170 Cal.App.4th
992, 1013 [88 Cal.Rptr.3d 730], internal citation omitted.)

“[A]n insured breaches no duty to the insurance company when he assigns his rights against the
company to the injured plaintiffs in return for a covenant not to execute. ‘[ Where] the insurer has
repudiated its obligation to defend[,] a defendant in the absence of fraud may, without forfeiture
of his right to indemnity, settle with the plaintiff upon the best terms possible, taking a covenant
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not to execute.” >’ (Samson v. Transamerica Ins. Co. (1981) 30 Cal.3d 220, 240 [178 Cal.Rptr.
343, 636 P.2d 32].)

Secondary Sources
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under the FEHA. Other covered entities under the FEHA include labor organizations, employment
agencies, and apprenticeship training programs. (See Gov. Code, § 12940(a)—(d).)

If the existence of a qualifying disability is disputed, additional instructions defining “physical
disability,” “mental disability,” and “medical condition” may be required. (See Gov. Code, § 12926(h),

(1), (k).)

Under element 3, select the claimed basis of discrimination: an actual disability, a record of a disability,

and/or a percelved disability. H-the-only-elaimed-basis-of diseriminationis-apereceived-disabiity;then

Regarding element 4, it is now settled that the ability to perform the essential duties of the job is an
element of the plaintiff’s burden of proof. (See Green v. State of California (2007) 42 Cal.4th 254 [64
Cal.Rptr.3d 390, 165 P3d 118].)

Sources and Authority

e Government Code section 12940(a) provides that it is an unlawful employment practice “[f]or an
employer, because of the ... physical disability, mental disability, [or] medical condition ... of any
person, to refuse to hire or employ the person or to refuse to select the person for a training program
leading to employment, or to bar or to discharge the person from employment or from a training
program leading to employment, or to discriminate against the person in compensation or in terms,
conditions, or privileges of employment.”

e Government Code section 12940(a)(1) also provides that the FEHA “does not prohibit an employer
from refusing to hire or discharging an employee with a physical or mental disability ... where the
employee, because of his or her physical or mental disability, is unable to perform his or her essential
duties even with reasonable accommodations, or cannot perform those duties in a manner that would
not endanger his or her health or safety or the health or safety of others even with reasonable
accommodations.”

e For a definition of “medical condition,” see Government Code section 12926(h).

e For a definition of “mental disability,” see Government Code section 12926(1).
e For a definition of “physical disability,” see Government Code section 12926(k).
e Government Code section 12926.1(c) provides, in part: “[T]he Legislature has determined that the

definitions of ‘physical disability’ and ‘mental disability’ under the law of this state require a
‘limitation” upon a major life activity, but do not require, as does the Americans with Disabilities Act
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not known to the employer. Thus, in order to prove [a discrimination] claim, a plaintiff must prove
the employer had knowledge of the employee's disability when the adverse employment decision was
made. [Citations.] While knowledge of the disability can be inferred from the circumstances,
knowledge will only be imputed to the employer when the fact of disability is the only reasonable
interpretation of the known facts. “Vague or conclusory statements revealing an unspecified
incapacity are not sufficient to put an employer on notice of its obligations ... .” ... > ”(Scotch v. Art
Institute of California (2009) 173 Cal.App.4th 986, 1008 [93 Cal.Rptr.2d 338].)An-adverse

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 936, 937

Chin et al., California Practice Guide: Employment Litigation (The Rutter Group) 49 9:2160-9:2241

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Discrimination Claims, §§ 2.78-2.80

2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment
Opportunity Laws, § 41.32[2][c] (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, §§
115.14, 115.23, 115.34, 115.77[3][a] (Matthew Bender)

California Civil Practice: Employment Litigation (Thomson West) § 2:46
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employer or other entity covered by this part to fail to make reasonable accommodation for the
known physical or mental disability of an applicant or employee. Nothing in this subdivision or in ...
subdivision (a) shall be construed to require an accommodation that is demonstrated by the employer
or other covered entity to produce undue hardship to its operation.”

“Any employer or other covered entity shall make reasonable accommodation to the disability of any
individual with a disability if the employer or other covered entity knows of the disability, unless the
employer or other covered entity can demonstrate that the accommodation would impose an undue
hardship.” (Cal. Code Regs., tit. 2, § 7293.9.)

Government Code section 12926(n) provides:
“Reasonable accommodation” may include either of the following:

(1) Making existing facilities used by employees readily accessible to, and usable by,
individuals with disabilities.

(2) Job restructuring, part-time or modified work schedules, reassignment to a vacant
position, acquisition or modification of equipment or devices, adjustment or
modifications of examinations, training materials or policies, the provision of
qualified readers or interpreters, and other similar accommodations for individuals
with disabilities.

Government Code section 12940(n) provides that it is an unlawful employment practice “[f]or an
employer or other entity covered by this part to fail to engage in a timely, good faith, interactive
process with the employee or applicant to determine effective reasonable accommodations, if any, in
response to a request for reasonable accommodation by an employee or applicant with a known
physical or mental disability or known medical condition.”

For a definition of “medical condition,” see Government Code section 12926(h).

For a definition of “mental disability,” see Government Code section 12926(i).
For a definition of “physical disability,” see Government Code section 12926(k).

Government Code section 12926.1(c) provides, in part: “[T]he Legislature has determined that the
definitions of ‘physical disability’ and ‘mental disability’ under the law of this state require a
‘limitation’ upon a major life activity, but do not require, as does the Americans with Disabilities Act
of 1990, a ‘substantial limitation.” This distinction is intended to result in broader coverage under the
law of this state than under that federal act. Under the law of this state, whether a condition limits a
major life activity shall be determined without respect to any mitigating measures, unless the
mitigating measure itself limits a major life activity, regardless of federal law under the Americans
with Disabilities Act of 1990. Further, under the law of this state, ‘working’ is a major life activity,
regardless of whether the actual or perceived working limitation implicates a particular employment
or a class or broad range of employments.”
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8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 762

Chin et al., California Practice Guide: Employment Litigation (The Rutter Group) 99 9:2250-9:2285,
9:2345-9:2347

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Discrimination Claims, § 2.79

2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment
Opportunity Laws, §§ 41.32[2][c], 41.51[3][a]-[b] (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, §§
115.22, 115.35, 115.92 (Matthew Bender)

California Civil Practice: Employment Litigation (Thomson West) § 2:50
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pain/mental suffering:]

TOTAL $

Signed:

Presiding Juror

Dated:

[After it has been signed/After all verdict forms have been signed], deliver this verdict form
to the [clerk/bailiff/judge].

| New September 2003; Revised April 2007, December 2007, December 2009

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 2540, Disability Discrimination—Disparate Treatment—
Essential Factual Elements.

Relationships other than employer/employee can be substituted in question 1, as in element 1 of CACI
No. 2540. Depending on the facts of the case, other factual scenarios can be substituted in questions 3 and
6, as in elements 3 and 6 of the instruction.

If specificity is not required, users do not have to itemize all the damages listed in question 8 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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Signed:

Presiding Juror

Dated:

[After it has been signed/After all verdict forms have been signed], deliver this verdict form
to the [clerk/bailiff/judge].

| New September 2003; Revised April 2007, April 2009, December 2009

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 2541, Disability Discrimination—Reasonable Accommodation—
Essential Factual Elements.

If specificity is not required, users do not have to itemize all the damages listed in question 8 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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[e. Past noneconomic loss, including [physical pain/mental suffering:]
$__ 1
[d. Future noneconomic loss, including [physical pain/mental suffering:]
$__ 1
TOTAL $
Signed:

Presiding Juror

Dated:

[After it has been signed/After all verdict forms have been signed], deliver this verdict form
to the [clerk/bailiff/judge].

| New September 2003, Revised April 2007, April 2009, December 2009

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 2541, Disability Discrimination—Reasonable Accommodation—
Essential Factual Elements, and CACI No. 2545, Disability Discrimination—Affirmative Defense—
Undue Hardship. If a different affirmative defense is at issue, this form should be tailored accordingly.

If specificity is not required, users do not have to itemize all the damages listed in question 9 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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Section 3.” (Norfolk Southern Ry. v. Sorrell (2007) 549 U.S. 158, 171— [127 S.Ct. 799, 166 L.Ed.2d
638.2007 LS, LEXIS 1006, %24])

e “Under this statute the test of a jury case is simply whether the proofs justify with reason the
conclusion that employer negligence played any part, even the slightest, in producing the injury or
death for which damages are sought.” (Rogers v. Missouri Pacific Railroad Co. (1957) 352 U.S. 500,
506 [77 S.Ct. 443, 1 L.Ed.2d 493] ; but see Norfolk Southern Ry., supra, 549 U.S. at pp.172—177—

2007 U-SEEXIS1H066,-%261, concurring opn. of Souter, J. [arguing that above language has been
misconstrued as holding that proximate cause is not an element under FELA].)

e “The common law concept of proximate cause ... has not been adopted as the causation test in
F.E.L.A. cases. Causation in an F.E.L.A. case exists even if there is a plurality of causes, including
the negligence of the defendant or of a third person. The negligence of the employer need not be the
sole cause or even a substantial cause of the ensuing injury.” (Parker v. Atchison, Topeka and Santa
Fe Ry. Co. (1968) 263 Cal.App.2d 675, 678 [70 Cal.Rptr. 8]; but see Norfolk Southern Ry., supra,

549 U.S. at pp._172-177—20607 S EHEXISH066,£261, conc. opinion of Souter, J.)

Secondary Sources
2 Witkin, Summary of California Law (10th ed. 2005) Workers’ Compensation, § 123

42 California Forms of Pleading and Practice, Ch. 485, Railroads, § 485.42 (Matthew Bender)
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property because of their race, color, religion, ancestry, national origin, political
affiliation, sex, sexual orientation, age, disability, or position in a labor dispute, or
because another person perceives them to have one or more of those
characteristics. The identification in this subdivision of particular bases of
discrimination is illustrative rather than restrictive. This section does not apply to
statements concerning positions in a labor dispute which are made during
otherwise lawful labor picketing.

(b) As used in this section, “sexual orientation” means heterosexuality,
homosexuality, or bisexuality.

e Civil Code section 52(b) provides:

Whoever denies the right provided by Section 51.7 or 51.9, or aids, incites, or conspires in that
denial, is liable for each and every offense for the actual damages suffered by any person denied
that right and, in addition, the following:

(1) An amount to be determined by a jury, or a court sitting without a jury, for
exemplary damages.

(2) A civil penalty of twenty-five thousand dollars ($25,000) to be awarded to the
person denied the right provided by Section 51.7 in any action brought by the
person denied the right, or by the Attorney General, a district attorney, or a city
attorney.

3) Attorney’s fees as may be determined by the court.

e “The unambiguous language of this section gives rise to a cause of action in favor of a person against
whom violence or intimidation has been committed or threatened.” (Coon v. Joseph (1987) 192
Cal.App.3d 1269, 1277 [237 Cal.Rptr. 873].)

e “Section 51 by its express language applies only within California. It cannot (with its companion
penalty provisions in § 52) be extended into the Hawaiian jurisdiction. A state cannot regulate or
proscribe activities conducted in another state or supervise the internal affairs of another state in any
way, even though the welfare or health of its citizens may be affected when they travel to that state.”
(Archibald v. Cinerama Hawaiian Hotels, Inc. (1977) 73 Cal.App.3d 152, 159 [140 Cal.Rptr. 599],
internal citations omitted, disapproved on other grounds in Koire v. Metro Car Wash (1985) 40
Cal.3d 24 [219 Cal.Rptr. 133, 707 P.2d 195].)

Secondary Sources
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11 California Forms of Pleading and Practice, Ch. 116, Civil Rights: Discrimination in Business
Establishments, § 116.80 (Matthew Bender)

California Civil Practice: Civil Rights Litigation (Thomson West) §§ 3:1-3:15
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e “When a threat of violence would lead a reasonable person to believe that the threat will be carried
out, in light of the "entire factual context," including the surrounding circumstances and the listeners'
reactions, then the threat does not receive First Amendment protection, and may be actionable under
the Ralph Act. The only intent requirement is that respondent ‘intentionally or knowingly
communicates his [or her] threat, not that he intended or was able to carry out his threat.” A threat
exists if the ‘target of the speaker reasonably believes that the speaker has the ability to act him or
herself or to influence others. . . . It is the perception of a reasonable person that is dispositive, not the
actual intent of the speaker.” ” (Dept. Fair Empl. & Hous., supra, 1998 CAFEHC LEXIS at pp. 55—
56, internal citations omitted.)

e “Section 51 by its express language applies only within California. It cannot (with its companion
penalty provisions in § 52) be extended into the Hawaiian jurisdiction. A state cannot regulate or
proscribe activities conducted in another state or supervise the internal affairs of another state in any
way, even though the welfare or health of its citizens may be affected when they travel to that state.”
(Archibald v. Cinerama Hawaiian Hotels, Inc. (1977) 73 Cal.App.3d 152, 159 [140 Cal.Rptr. 599],
internal citations omitted, disapproved on other grounds in Koire v. Metro Car Wash (1985) 40
Cal.3d 24 [219 Cal.Rptr. 133, 707 P.2d 195].)

Secondary Sources

11 California Forms of Pleading and Practice, Ch. 116, Civil Rights: Discrimination in Business
Establishments, § 116.80 (Matthew Bender)

California Civil Practice: Civil Rights Litigation (Thomson West) §§ 3:1-3:15
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37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent, § 427.23 (Matthew Bender)

10 California Points and Authorities, Ch. 100A, Employer and Employee: Respondeat Superior, §
100A.43 (Matthew Bender)
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and in harmony with the evidence.” ” (Capelouto v. Kaiser Foundation Hospitals (1972) 7 Cal.3d
889, 892—893 [103 Cal.Rptr. 856, 500 P.2d 880], internal citations and footnote omitted.)

“Compensatory damages may be awarded for bodily harm without proof of pecuniary loss. The fact
that there is no market price calculus available to measure the amount of appropriate compensation
does not render such a tortious injury noncompensable. ‘For harm to body, feelings or reputation,
compensatory damages reasonably proportioned to the intensity and duration of the harm can be
awarded without proof of amount other than evidence of the nature of the harm. There is no direct
correspondence between money and harm to the body, feelings or reputation. There is no market price
for a scar or for loss of hearing since the damages are not measured by the amount for which one
would be willing to suffer the harm. The discretion of the judge or jury determines the amount of
recovery, the only standard being such an amount as a reasonable person would estimate as fair
compensation.” ” (Duarte v. Zachariah (1994) 22 Cal.App.4th 1652, 1664—-1665 [28 Cal.Rptr.2d 88],
internal citations omitted.)

“The general rule of damages in tort is that the injured party may recover for all detriment caused
whether it could have been anticipated or not. In accordance with the general rule, it is settled in this
state that mental suffering constitutes an aggravation of damages when it naturally ensues from the
act complained of, and in this connection mental suffering includes nervousness, grief, anxiety,
worry, shock, humiliation and indignity as well as physical pain.” (Crisci v. The Security Insurance
Co. of New Haven, Connecticut (1967) 66 Cal.2d 425, 433 [58 Cal.Rptr. 13, 426 P.2d 173], internal
citations omitted.)

“[Wlhere a plaintiff has undergone surgery in which a herniated disc is removed and a metallic plate
inserted, and the jury has expressly found that defendant's negligence was a cause of plaintiff's injury,
the failure to award any damages for pain and suffering results in a damage award that is inadequate
as a matter of law.” (Dodson v. J. Pacific, Inc. (2007) 154 Cal.App.4th 931, 933 [64 Cal.Rptr.3d
920].)

“ “To entitle a plaintiff to recover present damages for apprehended future consequences, there must
be evidence to show such a degree of probability of their occurring as amounts to a reasonable
certainty that they will result from the original injury.” > (Bellman v. San Francisco High School Dist.
(1938) 11 Cal.2d 576, 588 [81 P.2d 894], internal citation omitted.)

“To avoid confusion regarding the jury’s task in future cases, we conclude that when future
noneconomic damages are sought, the jury should be instructed expressly that they are to assume that
an award of future damages is a present value sum, i.e., they are to determine the amount in current
dollars paid at the time of judgment that will compensate a plaintiff for future pain and suffering. In
the absence of such instruction, unless the record clearly establishes otherwise, awards of future
damages will be considered to be stated in terms of their present or current value.” (Salgado, supra,
19 Cal.4th at pp. 646—647.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1671-1675
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California Tort Damages (Cont.Ed.Bar) Bodily Injury, §§ 1.68-1.74

4 Levy et al., California Torts, Ch. 51, Pain and Suffering, §§ 51.01-51.14 (Matthew Bender)
15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.44 (Matthew Bender)
6 California Points and Authorities, Ch. 65, Damages, § 65.40 et seq. (Matthew Bender)

1 California Civil Practice (Thomson West) Torts, § 5:10
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Code of Civil Procedure section 377.61 provides: “In an action under this article, damages
may be awarded that, under all the circumstances of the case, may be just, but may not
include damages recoverable under Section 377.34. The court shall determine the respective
rights in an award of the persons entitled to assert the cause of action.”

“A cause of action for wrongful death is purely statutory in nature, and therefore ‘exists only
so far and in favor of such person as the legislative power may declare.” ” (Barrett v.
Superior Court (1990) 222 Cal.App.3d 1176, 1184 [272 Cal.Rptr. 304], internal citations
omitted.)

“There are three distinct public policy considerations involved in the legislative creation of a
cause of action for wrongful death: ‘(1) compensation for survivors, (2) deterrence of
conduct and (3) limitation, or lack thereof, upon the damages recoverable.” > (Barrett, supra,
222 Cal.App.3d at p. 1185, internal citation omitted.)

“We therefore conclude, on this basis as well, that ‘wrongful act’ as used in section 377
means any kind of tortious act, including the tortious act of placing defective products into
the stream of commerce.” (Barrett, supra, 222 Cal.App.3d at p. 1191.)

“In any action for wrongful death resulting from negligence, the complaint must contain
allegations as to all the elements of actionable negligence.” (Jacoves v. United
Merchandising Corp. (1992) 9 Cal.App.4th 88, 105 [11 Cal.Rptr.2d 468], internal citation
omitted.)

“Damages for wrongful death are not limited to compensation for losses with ‘ascertainable
economic value.” Rather, the measure of damages is the value of the benefits the heirs could
reasonably expect to receive from the deceased if she had lived.” (Allen v. Toledo (1980) 109
Cal.App.3d 415, 423 [167 Cal.Rptr. 270], internal citations omitted.)

“The death of a father may also cause a special loss to the children.” (Syah v. Johnson (1966)
247 Cal.App.2d 534, 547 [55 Cal.Rptr. 741], internal citation omitted.)

“These benefits include the personal services, advice, and training the heirs would have
received from the deceased, and the value of her society and companionship. ‘The services of
children, elderly parents, or nonworking spouses often do not result in measurable net

income to the family unit, yet unquestionably the death of such a person represents a
substantial “injury” to the family for which just compensation should be paid.” ” (4llen,
supra, 109 Cal.App.3d at p. 423, internal citations omitted.)

The wrongful death statute “has long allowed the recovery of funeral expenses in California
wrongful death actions.” (Vander Lind v. Superior Court (1983) 146 Cal.App.3d 358, 364
[194 Cal.Rptr. 209].)

“Where, as here, decedent was a husband and father, a significant element of damages is the
loss of financial benefits he was contributing to his family by way of support at the time of
his death and that support reasonably expected in the future. The total future lost support
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must be reduced by appropriate formula to a present lump sum which, when invested to yield
the highest rate of return consistent with reasonable security, will pay the equivalent of lost
future benefits at the times, in the amounts and for the period such future benefits would have
been received.” (Canavin v. Pacific Southwest Airlines (1983) 148 Cal.App.3d 512, 52-521
[196 Cal.Rptr. 82], internal citations omitted.)

“To avoid confusion regarding the jury’s task in future cases, we conclude that when future
noneconomic damages are sought, the jury should be instructed expressly that they are to
assume that an award of future damages is a present value sum, i.e., they are to determine the
amount in current dollars paid at the time of judgment that will compensate a plaintiff for
future pain and suffering. In the absence of such instruction, unless the record clearly
establishes otherwise, awards of future damages will be considered to be stated in terms of
their present or current value.” (Salgado, supra, 19 Cal.4th at pp. 646—647, original italics.)

“The California statutes and decisions ... have been interpreted to bar the recovery of punitive
damages in a wrongful death action.” (Tarasoff v. Regents of the University of California
(1976) 17 Cal.3d 425, 450 [131 Cal.Rptr. 14, 551 P.2d 334], internal citation omitted.) There
is an exception to this rule for death by felony homicide for which the defendant has been
convicted. (Civ. Code, § 3294(d).)

“Punitive damages are awardable to the decedent’s estate in an action by the estate
representative based on the cause of action the decedent would have had if he or she had
survived.” (Rufo v. Simpson (2001) 86 Cal.App.4th 573, 616 [103 Cal.Rptr.2d 492], internal
citation omitted.)

“California cases have uniformly held that damages for mental and emotional distress,
including grief and sorrow, are not recoverable in a wrongful death action.” (Krouse v.
Graham (1977) 19 Cal.3d 59, 72 [137 Cal.Rptr. 863, 562 P.2d 1022], internal citations
omitted.)

“[A] simple instruction excluding considerations of grief and sorrow in wrongful death
actions will normally suffice.” (Krouse, supra, 19 Cal.3d at p. 69.)

“[TThe competing and conflicting interests of the respective heirs, the difficulty in
ascertaining individual shares of lost economic support when dealing with minors, the lack of
any reason under most circumstances to apportion the lump-sum award attributable to loss of
monetary support where minors are involved, the irrelevance of the heirs’ respective interests
in that portion of the award pertaining to lost economic support in determining the aggregate
award, and the more efficient nature of court proceedings without a jury, cumulatively
establish apportionment by the court, rather than the jury, is consistent with the efficient
administration of justice.” (Canavin, supra, 148 Cal.App.3d at pp. 535-536.)

“[Wlhere all statutory plaintiffs properly represented by legal counsel waive judicial
apportionment, the trial court should instruct the jury to return separate verdicts unless the
remaining considerations enumerated above mandate refusal.” (Canavin, supra, 148
Cal.App.3d at p. 536.)

Copyright Judicial Council of California
112












116
Preliminary Draft Only -- Not Approved by Judicial Council

@ The decedent’s surviving spouse, domestic partner, children, and issue of deceased
children, or, if there is no surviving issue of the decedent, the persons, including
the surviving spouse or domestic partner, who would be entitled to the property of
the decedent by intestate succession.

(b) Whether or not qualified under subdivision (a), if they were dependent on the
decedent, the putative spouse, children of the putative spouse, stepchildren, or
parents. As used in this subdivision, ‘putative spouse’ means the surviving spouse
of a void or voidable marriage who is found by the court to have believed in good
faith that the marriage to the decedent was valid.

(©) A minor, whether or not qualified under subdivision (a) or (b), if, at the time of the
decedent’s death, the minor resided for the previous 180 days in the decedent’s
household and was dependent on the decedent for one-half or more of the minor’s
support.

(d) This section applies to any cause of action arising on or after January 1, 1993.

(e) The addition of this section by Chapter 178 of the Statutes of 1992 was not
intended to adversely affect the standing of any party having standing under prior
law, and the standing of parties governed by that version of this section as added

by Chapter 178 of the Statutes of 1992 shall be the same as specified herein as
amended by Chapter 563 of the Statutes of 1996.

() For the purpose of this section, “domestic partner” has the meaning provided in
Section 297 of the Family Code.

Code of Civil Procedure section 377.61 provides: “In an action under this article, damages may be
awarded that, under all the circumstances of the case, may be just, but may not include damages
recoverable under Section 377.34. The court shall determine the respective rights in an award of the
persons entitled to assert the cause of action.”

“A cause of action for wrongful death is purely statutory in nature, and therefore “exists only so far
and in favor of such person as the legislative power may declare.”” (Barrett v. Superior Court (1990)
222 Cal.App.3d 1176, 1184 [272 Cal.Rptr. 304], internal citations omitted.)

“Where the deceased was a minor child, recovery is based on the present value of reasonably
probable future services and contributions, deducting the probable cost of rearing the child.” (6
Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1695.)

“There is authority in such cases for deducting from the loss factors-including the pecuniary loss a
parent suffers by being deprived of the comfort, protection and society of a child-the prospective cost
to the parent of the child’s support and education. [{] Although neither the loss factors nor such
offsets are readily measurable in a particular case-nor need they be measured in precise terms of
dollars and cents-in the case at bench the jury had before it for consideration a court order subject to
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mathematical computation which required plaintiff to pay support for his child in the sum of $125
monthly. The jury was entitled and required to take into consideration the prospective cost to plaintiff
of the boy’s maintenance and rearing, and they may well have offset their reasonable appraisal of
such costs, under the general verdict, against any pecuniary loss which they found that plaintiff
suffered.” (Fields v. Riley (1969) 1 Cal.App.3d 308, 315 [81 Cal.Rptr. 671], internal citations
omitted.)

“There are three distinct public policy considerations involved in the legislative creation of a cause of
action for wrongful death: ‘(1) compensation for survivors, (2) deterrence of conduct and (3)
limitation, or lack thereof, upon the damages recoverable.”” (Barrett, supra, 222 Cal.App.3d at p.
1185, internal citation omitted.)

“We therefore conclude, on this basis as well, that “‘wrongful act” as used in section 377 means any
kind of tortious act, including the tortious act of placing defective products into the stream of
commerce.” (Barrett, supra, 222 Cal.App.3d at p. 1191.)

“In any action for wrongful death resulting from negligence, the complaint must contain allegations
as to all the elements of actionable negligence.” (Jacoves v. United Merchandising Corp. (1992) 9
Cal.App.4th 88, 105 [11 Cal.Rptr.2d 468], internal citation omitted.)

“Damages for wrongful death are not limited to compensation for losses with “ascertainable economic
value.” Rather, the measure of damages is the value of the benefits the heirs could reasonably expect
to receive from the deceased if she had lived.” (Allen v. Toledo (1980) 109 Cal.App.3d 415, 423 [167
Cal.Rptr. 270], internal citations omitted.)

The wrongful death statute “has long allowed the recovery of funeral expenses in California wrongful
death actions.” (Vander Lind v. Superior Court (1983) 146 Cal.App.3d 358, 364 [194 Cal.Rptr. 209].)

“The California statutes and decisions ... have been interpreted to bar the recovery of punitive
damages in a wrongful death action.” (Tarasoff v. Regents of Univ. of Cal. (1976) 17 Cal.3d 425, 450
[131 Cal.Rptr. 14, 551 P.2d 334], internal citation omitted.) There is an exception to this rule for
death by felony homicide for which the defendant has been convicted. (Civ. Code, § 3294(d).)

“Punitive damages are awardable to the decedent’s estate in an action by the estate representative
based on the cause of action the decedent would have had if he or she had survived.” (Rufo v.
Simpson (2001) 86 Cal.App.4th 573, 616 [103 Cal.Rptr.2d 492], internal citation omitted.)

“California cases have uniformly held that damages for mental and emotional distress, including grief
and sorrow, are not recoverable in a wrongful death action.” (Krouse v. Graham (1977) 19 Cal.3d 59,
72 [137 Cal.Rptr. 863, 562 P.2d 1022], internal citations omitted.)

“[A] simple instruction excluding considerations of grief and sorrow in wrongful death actions will
normally suffice.” (Krouse, supra, 19 Cal.3d at p. 69.)

“To avoid confusion regarding the jury’s task in future cases, we conclude that when future
noneconomic damages are sought, the jury should be instructed expressly that they are to assume that
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an award of future damages is a present value sum, i.e., they are to determine the amount in current
dollars paid at the time of judgment that will compensate a plaintiff for future pain and suffering. In
the absence of such instruction, unless the record clearly establishes otherwise, awards of future
damages will be considered to be stated in terms of their present or current value.” (Salgado, supra,
19 Cal.4th at pp. 646-647, original italics.)

“[T]he competing and conflicting interests of the respective heirs, the difficulty in ascertaining
individual shares of lost economic support when dealing with minors, the lack of any reason under
most circumstances to apportion the lump-sum award attributable to loss of monetary support where
minors are involved, the irrelevance of the heirs’ respective interests in that portion of the award
pertaining to lost economic support in determining the aggregate award, and the more efficient nature
of court proceedings without a jury, cumulatively establish [that] apportionment by the court, rather
than the jury, is consistent with the efficient administration of justice.” (Canavin v. Pacific Southwest
Airlines (1983) 148 Cal.App.3d 512, 535-536 [196 Cal.Rptr. 82].)

“[WT]here all statutory plaintiffs properly represented by legal counsel waive judicial apportionment,
the trial court should instruct the jury to return separate verdicts unless the remaining considerations
enumerated above mandate refusal.” (Canavin, supra, 148 Cal.App.3d at p. 536.)

“We note that the court instructed the jury that in determining pecuniary loss they should consider
inter alia the age, state of health and respective life expectancies of the deceased and each plaintiff but
should be concerned only with “the shorter of the life expectancies, that of one of the plaintiffs or that
of the deceased. ...” This was a correct statement of the law.” (Francis v. Sauve (1963) 222
Cal.App.2d 102, 120-121 [34 Cal.Rptr. 754], internal citation omitted.)

“It is the shorter expectancy of life that is to be taken into consideration; for example, if, as in the case
here, the expectancy of life of the parents is shorter than that of the son, the benefits to be considered
are those only which might accrue during the life of the surviving parents.” (Parsons v. Easton (1921)
184 Cal. 764, 770-771 [195 P. 419], internal citation omitted.)

“The life expectancy of the deceased is a question of fact for the jury to decide, considering all
relevant factors including the deceased’s health, lifestyle and occupation. Life expectancy figures
from mortality tables are admissible but are not conclusive.” (Allen v. Toledo (1980) 109 Cal.App.3d
415, 424 [167 Cal.Rptr. 270], internal citations omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1695

California Tort Damages (Cont.Ed.Bar) Wrongful Death, 8§ 3.1-3.52

4 Levy et al., California Torts, Ch. 55, Death and Survival Actions, 88 55.10-55.13 (Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, 88 177.162-177.167 (Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort, § 64.25 (Matthew Bender)
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2 California Civil Practice: Torts (Thomson West) §§ 23:8-23:8.2

Copyright Judicial Council of California
119












123
Preliminary Draft Only -- Not Approved by Judicial Council

company at a time. There is no evidence that all of appellant's competition comes from
respondents’ new employer. Obviously, all the competitors have secured the same information
that appellant claims and, in all likelihood, did so in the same manner as appellant -- a process
described herein by respondents.” (American Paper & Packaging Prods., Inc. v. Kirgan (1986)
183 Cal.App.3d 1318, 1326 [228 Cal.Rptr. 713].)

Secondary Sources

1 Milgrim on Trade Secrets, Ch. 1, Definitional Aspects, § 1.07[1] (Matthew Bender)

3 Levy et al., California Torts, Ch. 40, Fraud and Deceit and Other Business Torts, 88 40.52[1],
40.53[1][b] (Matthew Bender)

49 California Forms of Pleading and Practice, Ch. 565, Unfair Competition, § 565.103[4][a] (Matthew
Bender)
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Directions for Use

As indicated by the brackets in the first paragraph, this instruction can be read either before or after
closing arguments. The advisory committee recommends that this instruction be read to the jury before
reading instructions on the substantive law.

Sources and Authority

Code of Civil Procedure section 608 provides that “[i]n charging the jury the court may state to them
all matters of law which it thinks necessary for their information in giving their verdict.” It also
provides that the court “must inform the jury that they are the exclusive judges of all questions of
fact.” (See also Code Civ. Proc., § 592.)

Evidence Code section 312(a) provides that “[e]xcept as otherwise provided by law, where the trial is
by jury [a]ll questions of fact are to be decided by the jury.”

An instruction to disregard any appearance of bias on the part of the judge is proper. (Gist v. French
(1955) 136 Cal.App.2d 247, 257-259 [288 P.2d 1003], disapproved on other grounds in Deshotel v.
Atchinson, Topeka & Santa Fe Ry. Co. (1958) 50 Cal.2d 664, 667 [328 P.2d 449] and West v. City of
San Diego (1960) 54 Cal.2d 469, 478-479 [6 Cal.Rptr. 289, 353 P.2d 929].)

Jurors must avoid bias: “ “The right to unbiased and unprejudiced jurors is an inseparable and
inalienable part of the right to trial by jury guaranteed by the constitution.” ” (Weathers v. Kaiser
Foundation Hospitals (1971) 5 Cal.3d 98, 110 [95 Cal.Rptr. 516, 485 P.2d 1132], internal citations
omitted.) Evidence of racial prejudice and bias on the part of jurors amounts to misconduct and may
constitute grounds for ordering a new trial. (Ibid.)

An instruction to consider all the instructions together can help avoid instructional errors of conflict,
omission, and undue emphasis. (Escamilla v. Marshburn Brothers (1975) 48 Cal.App.3d 472, 484
[121 Cal.Rptr. 891].)

Providing an instruction stating that, depending on what the jury finds to be the facts, some of the
instructions may not apply can help avoid reversal on the grounds of misleading jury instructions.
(See Rodgers v. Kemper Construction Co. (1975) 50 Cal.App.3d 608, 629-630 [124 Cal.Rptr. 143].)

In Bertero v. National General Corp. (1974) 13 Cal.3d 43, 57-59 [118 Cal.Rptr. 184, 529 P.2d 608],
the Supreme Court held that the giving of cautionary instructions stating that no undue emphasis was
intended by repetition and that the judge did not intend to imply how any issue should be decided,
ought to be considered in weighing the net effect of the instructions on the jury.

Secondary Sources
7 Witkin, California Procedure (4th ed. 1997) Trial, 8 268

4 California Trial Guide, Unit 91, Jury Deliberations and Rendition of Verdict, 8 91.20 (Matthew
Bender)
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28 California Forms of Pleading and Practice, Ch. 326, Jury Instructions, § 326.21 (Matthew Bender)
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of special verdicts. ‘[T]he possibility of a defective or incomplete special verdict, or possibly no
verdict at all, is much greater than with a general verdict that is tested by special findings ... .” ””’
With a special verdict, we do not imply findings on all issues in favor of the prevailing party, as with
a general verdict. The verdict’s correctness must be analyzed as a matter of law.” (Trujillo v. North
County Transit Dist. (1998) 63 Cal.App.4th 280, 285 [73 Cal.Rptr.2d 596], internal citations omitted.)

“When a jury is composed of 12 persons, it is sufficient if any nine jurors arrive at each special

verdict, regardless of the jurors’ votes on other special verdict questions.” (Keener v. Jen-Weld, Inc.
(2009) 40 Cal.4th 247, -- [-- Cal.Rptr.3d --, -- P.3d --1.)

“Appellate courts differ concerning the use of special verdicts. In one case the court said, ‘we should
utilize opportunities to force counsel into requesting special verdicts.” In contrast, a more recent
decision included the negative view: ‘Toward this end we advise that special findings be requested of
juries only when there is a compelling need to do so. Absent strong reason to the contrary their use
should be discouraged.” Obviously, it is easier to tell after the fact, rather than before, whether the
special verdict is helpful in disclosing the jury conclusions leading to the end result.” (All-West
Design, Inc. v. Boozer (1986) 183 Cal.App.3d 1212, 1221 [228 Cal.Rptr. 736], internal citations
omitted.)

“[W]e begin with the requirement that at least nine of twelve jurors agree that each element of a cause
of action has been proved by a preponderance of the evidence. The elements of a cause of action
constitute the essential or ultimate facts in a civil case comparable to the elements of a single, discrete
criminal offense in a criminal case. Analogizing a civil ‘cause of action’ to a single, discrete criminal
offense, and applying the criminal law jury agreement principles to civil law, we conclude that jurors
need not agree from among a number of alternative acts which act is proved, so long as the jurors
agree that each element of the cause of action is proved.” (Stoner v. Williams (1996) 46 Cal.App.4th
986, 1002 [54 Cal.Rptr.2d 243, footnote omitted.)

“In civil cases in which there exist multiple causes of action for which multiple or alternative acts
could support elements of more than one cause of action, possible jury confusion could result as to
whether a specific cause of action is proved. In those cases, ... we presume that jury instructions may
be appropriate to inform the jury that it must agree on specific elements of each specific cause of
action. Yet, this still does not require that the jurors agree on exactly how each particular element of a
particular cause of action is proved.” (Stoner, supra, 46 Cal.App.4th at p. 1002.)

“[A] juror who dissented from a special verdict finding negligence should not be disqualified from
fully participating in the jury’s further deliberations, including the determination of proximate cause.
The jury is to determine all questions submitted to it, and when the jury is composed of twelve
persons, each should participate as to each verdict submitted to it. To hold that a juror may be
disqualified by a special verdict on negligence from participation in the next special verdict would
deny the parties of ‘the right to a jury of 12 persons deliberating on all issues.” Permitting any nine
jurors to arrive at each special verdict best serves the purpose of less-than-unanimous verdicts,
overcoming minor disagreements and avoiding costly mistrials. Once nine jurors have found a party
negligent, dissenting jurors can accept the finding and participate in determining proximate cause just
as they may participate in apportioning liability, and we may not assume that the dissenting jurors
will violate their oaths to deliberate honestly and conscientiously on the proximate cause issue.”
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(Resch v. Volkswagen of America, Inc. (1984) 36 Cal.3d 676, 682 [205 Cal.Rptr. 827, 685 P.2d 1178],
internal citations omitted.)

Secondary Sources

7 Witkin, California Procedure (4th ed. 1997) Trial, §§ 352-355

4 California Trial Guide, Unit 91, Jury Deliberations and Rendition of Verdict, § 91.21 (Matthew Bender)
27 California Forms of Pleading and Practice, Ch. 318, Judgments, § 318.49 (Matthew Bender)

28 California Forms of Pleading and Practice, Ch. 326A, Jury Verdicts, § 326A.11 et seq. (Matthew
Bender)

1 Matthew Bender Practice Guide: California Trial and Post-Trial Civil Procedure, Ch. 18, Jury Verdicts,
18.11 et seq.
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