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Secondary Sources

1 Witkin, California Evidence (4th ed. 2000) Opinion Evidence, §§ 3-25
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care who in good faith renders emergency cardiopulmonary resuscitation at the scene of an
emergency unless the individual was grossly negligent]; Health & Saf. Code, § 1799.105
[immunity for poison control center personnel who in good faith provide emergency information
and advice unless they are grossly negligent]; Health & Saf. Code, § 1799.106 [immunity for a
firefighter, police officer or other law enforcement officer who in good faith renders emergency
medical services at the scene of an emergency unless the officer was grossly negligent]; Health &
Saf. Code, § 1799.107 [immunity for public entity and emergency rescue personnel acting in good
faith within the scope of their employment unless they were grossly negligent].)” (Decker, supra,
209 Cal.App.3d at pp. 356-357.)

e “The jury here was instructed: ‘It is the duty of one who undertakes to perform the services of a
police officer or paramedic to have the knowledge and skills ordinarily possessed and to exercise
the care and skill ordinarily used in like cases by police officers or paramedics in the same or
similar locality and under similar circumstances. A failure to perform such duty is negligence.
[para.] The standard to be applied in this case is gross negligence. The term gross negligence
means the failure to provide even scant care or an extreme departure from the ordinary standard of
conduct.” “ (Wright v. City of L.A. (1990) 219 Cal.App.3d 318, 343 [268 Cal.Rptr. 309]
[construing “gross negligence under Health & Saf. Code, § 1799.106, which provides that a police
officer or paramedic who renders emergency medical services at the scene of an emergency shall
only be liable in civil damages for acts or omissions performed in a grossly negligent manner or
not performed in good faith].)

Secondary Sources
5 Witkin, Summary of California Law (10th ed. 2005) Torts § 278

1 Levy et al., California Torts, Ch. 1, General Principles of Liability, § 1.01 (Matthew Bender)
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diligence the landlord might have discovered the condition. [q] The rationale for this rule has been
that property law regards a lease as equivalent to a sale of the land for the term of the lease. As stated
by Prosser: ‘In the absence of agreement to the contrary, the lessor surrenders both possession and
control of the land to the lessee, retaining only a reversionary interest; and he has no right even to
enter without the permission of the lessee. Consequently, it is the general rule that he is under no
obligation to anyone to look after the premises or keep them in repair, and is not responsible, either to
persons injured on the land or to those outside of it, for conditions which develop or are created by
the tenant after possession has been transferred. Neither is he responsible, in general, for the activities
which the tenant carries on upon the land after such transfer, even when they create a nuisance.’ "
(Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 510-511 [118 Cal.Rptr. 741], internal citations

omitted.)

“To this general rule of nonliability, the law has developed a number of exceptions, such as where the

landlord covenants or volunteers to repair a defective condition on the premises, where the landlord
has actual knowledge of defects which are unknown and not apparent to the tenant and he fails to
disclose them to the tenant, where there is a nuisance existing on the property at the time the lease is
made or renewed, when a safety law has been violated, or where the injury occurs on a part of the
premises over which the landlord retains control, such as common hallways, stairs, elevators. [{] A
common element in these exceptions is that either at or after the time possession is given to the tenant
the landlord retains or acquires a recognizable degree of control over the dangerous condition with a
concomitant right and power to obviate the condition and prevent the injury. In these situations, the
law imposes on the landlord a duty to use ordinary care to eliminate the condition with resulting
liability for injuries caused by his failure so to act. (Ucello, supra, 44 Cal.App.3d at p. 511, internal
citations omitted.)

“Because a landlord has relinquished possessory interest in the land, his or her duty of care to third

parties injured on the land is attenuated as compared with the tenant who enjoys possession and
control. Thus, before liability may be thrust on a landlord for a third party's injury due to a dangerous
condition on the land, the plaintiff must show that the landlord had actual knowledge of the dangerous
condition in question, plus the right and ability to cure the condition.” (Mata v. Mata (2003) 105
Cal.App.4th 1121, 1131-1132 [130 Cal.Rptr.2d 141.)

“[A] commercial landowner cannot totally abrogate its landowner responsibilities merely by signing a
lease. As the owner of property, a lessor out of possession must exercise due care and must act
reasonably toward the tenant as well as to unknown third persons. At the time the lease is executed
and upon renewal a landlord has a right to reenter the property, has control of the property, and must
inspect the premises to make the premises reasonably safe from dangerous conditions. Even if the
commercial landlord executes a contract which requires the tenant to maintain the property in a
certain condition, the landlord is obligated at the time the lease is executed to take reasonable
precautions to avoid unnecessary danger.” (Mora v. Baker Commodities, Inc. (1989) 210 Cal.App.3d
771, 781 [258 Cal.Rptr. 669], internal citations omitted.)

“[TThe landlord’s responsibility to inspect is limited. Like a residential landlord, the duty to inspect
charges the lessor ‘only with those matters which would have been disclosed by a reasonable
inspection.” The burden of reducing or avoiding the risk and the likelihood of injury will affect the
determination of what constitutes a reasonable inspection. The landlord’s obligation is only to do

Copyright Judicial Council of California
8



Preliminary Draft Only - Not Approved for Use by the Judicial Council

what is reasonable under the circumstances. The landlord need not take extraordinary measures or
make unreasonable expenditures of time and money in trying to discover hazards unless the
circumstances so warrant. When there is a potential serious danger, which is foreseeable, a landlord
should anticipate the danger and conduct a reasonable inspection before passing possession to the
tenant. However, if no such inspection is warranted, the landlord has no such obligation.” (Mora,
supra, 210 Cal.App.3d at p. 782, internal citations and footnote omitted.)

e “[I]t is established that a landlord owes a duty of care to its tenants to take reasonable steps to secure
the common areas under its control.” (Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666,
675 [25 Cal.Rptr.2d 137, 863 P.2d 207].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1142, 1143

1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.02 (Matthew Bender)

6 California Real Estate Law and Practice, Ch. 170, The Premises: Duties and Liabilities, § 170.03
(Matthew Bender)

29 California Forms of Pleading and Practice, Ch. 334, Landlord and Tenant: Claims for Damages, §§
334.10, 334.53 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 421, Premises Liability (Matthew Bender)
17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)

| 1 California Civil Practice: Torts (Thomson West)-Ferts; §§ 16:12—16:16
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safeguards or precautions for the safety of others is subject to liability to the others for whose
protection the duty is imposed for harm caused by the failure of a contractor employed by him to
provide such safeguards or precautions.” (Evard v. Southern California Edison (2007) 153
Cal.App.4th 137, 146 [62 Cal.Rptr.3d 479].)

e “Imposing tort liability on a hirer of an independent contractor when the hirer’s conduct has
affirmatively contributed to the injuries of the contractor’s employee is consistent with the
rationale of our decisions in Privette, Toland and Camargo because the liability of the hirer in
such a case is not ‘ “in essence ‘vicarious’ or ‘derivative’ in the sense that it derives from the ‘act
or omission’ of the hired contractor.” © To the contrary, the liability of the hirer in such a case is
direct in a much stronger sense of that term.” (Hooker v. Department of Transportation (2002) 27

Cal.4th 198, 211212 [115 Cal.Rptr.2d 853, 38 P.3d 1081].)

e “[A]n owner may be liable if its breach of regulatory duties affirmatively contributes to injury of a
contractor's employee.” (Evard, supra, 153 Cal.App.4th at p. 147.)

e “Liability may be predicated on a property owner's ‘breach of its own regulatory duties, regardless
of whether or not it voluntarily retained control or actively participated in the project. ... For
purposes of imposing liability for affirmatively contributing to a plaintiff's injuries, the
affirmative contribution need not be active conduct but may be in the form of an omission to act.’
“(Evard, supra, 153 Cal. App. 4th at p. 147.)

Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1117
1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.08 (Matthew Bender)

11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property Owners, § 381.23
(Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 421, Premises Liability (Matthew Bender)

17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)
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Sources and Authority

e Restatement Second of Torts, section 653 provides:

A private person who initiates or procures the institution of criminal proceedings against another who
1s not guilty of the offense charged is subject to liability for malicious prosecution if

(a) he initiates or procures the proceedings without probable cause and
primarily for a purpose other than that of bringing an offender to justice,
and

(b) the proceedings have terminated in favor of the accused.

e Restatement Second of Torts, section 657 provides: “The fact that the person against whom criminal
proceedings are instituted is guilty of the crime charged against him, is a complete defense against
liability for malicious prosecution.”

e Restatement Second of Torts, section 673 provides:

(1 In an action for malicious prosecution the court determines whether

(a) the proceedings of which the plaintiff complains were criminal in character;

(b) the proceedings were terminated in favor of the plaintiff;

(c) the defendant had probable cause for initiating or continuing the
proceedings:

(d) the harm suffered by the plaintiff is a proper element for the jury to
consider in assessing damages.
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e “Probable cause” [is defined] as “‘a suspicion founded upon circumstances sufficiently strong to
warrant a reasonable man in the belief that the charge is true.”” (Clary v. Hale (1959) 175
Cal.App.2d 880, 886 [1 Cal.Rptr. 91], internal citation omitted.)

e “When there is a dispute as to the state of the defendant's knowledge and the existence of probable
cause turns on resolution of that dispute, ... the jury must resolve the threshold question of the
defendant's factual knowledge or belief. Thus, when ... there is evidence that the defendant may have
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known that the factual allegations on which his action depended were untrue, the jury must determine
what facts the defendant knew before the trial court can determine the legal question whether such
facts constituted probable cause to institute the challenged proceeding.” (Sheldon Appel Co., supra,
47 Cal.3d at p. 881, internal citations omitted.)

“‘The theory underlying the requirement of favorable termination is that it tends to indicate the
innocence of the accused, and coupled with the other elements of lack of probable cause and malice,
establishes the tort, that is, the malicious and unfounded charge of crime against an innocent person.””
(Cote v. Henderson (1990) 218 Cal.App.3d 796, 804 [267 Cal.Rptr. 274], quoting Jaffe v. Stone
(1941) 18 Cal.2d 146, 150 [114 P.2d 335].)

“The plea of nolo contendere is considered the same as a plea of guilty. Upon a plea of nolo
contendere the court shall find the defendant guilty, and its legal effect is the same as a plea of guilty
for all purposes. It negates the element of a favorable termination, which is a prerequisite to stating a
cause of action for malicious prosecution.” (Cote, supra, 218 Cal.App.3d at p. 803, internal citation
omitted.)

In Verdier v. Verdier (1957) 152 Cal.App.2d 348, 352, fn. 3 [313 P.2d 123], the court observed that
“[a]cquittal of the criminal charge, in the criminal action, did not create a conflict of evidence on the
issue of probable cause. [Citations.]”

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 469-485, 511

4 Levy et al., California Torts, Ch. 43, Malicious Prosecution and Abuse of Process, §§ 43.01-43.06
(Matthew Bender)
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31 California Forms of Pleading and Practice, Ch. 357, Malicious Prosecution and Abuse of Process
(Matthew Bender)

14 California Points and Authorities, Ch. 147, Malicious Prosecution and Abuse of Process (Matthew
Bender)
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e “‘[P]laintiff in a malicious prosecution action must plead and prove that the prior judicial proceeding
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“Probable cause may be present even where a suit lacks merit. ... Suits which all reasonable lawyers
agree totally lack merit-that is, those which lack probable cause-are the least meritorious of all
meritless suits. Only this subgroup of meritless suits present[s] no probable cause.” (Roberts v. Sentry
Life Insurance (1999) 76 Cal.App.4th 375, 382 [90 Cal.Rptr.2d 408].)

“California courts have held that victory at trial, though reversed on appeal, conclusively establishes
probable cause.” (Roberts, supra, 76 Cal.App.4th at p. 383.)

“Without actual malice, there can be no action for malicious prosecution. Negligence does not equate
with malice. Nor does the negligent filing of a case necessarily constitute the malicious prosecution of
that case.” (Grindle v. Lorbeer (1987) 196 Cal.App.3d 1461, 1468 [242 Cal.Rptr. 562].)

“The motive of the defendant must have been something other than that of bringing a perceived guilty
person to justice or the satisfaction in a civil action of some personal or financial purpose. The
plaintiff must plead and prove actual ill will or some improper ulterior motive. It may range anywhere
from open hostility to indifference.” (Downey Venture v. LMI Insurance Co. (1998) 66 Cal.App.4th
478, 494 [78 Cal.Rptr.2d 142], internal citations omitted.)

“The malice element of the malicious prosecution tort goes to the defendant’s subjective intent in
initiating the prior action. It is not limited to actual hostility or ill will toward the plaintiff. Rather,
malice is present when proceedings are instituted primarily for an improper purpose. Suits with the
hallmark of an improper purpose are those in which: ““... (1) the person initiating them does not
believe that his claim may be held valid; (2) the proceedings are begun primarily because of hostility
or ill will; (3) the proceedings are initiated solely for the purpose of depriving the person against
whom they are initiated of a beneficial use of his property; (4) the proceedings are initiated for the
purpose of forcing a settlement which has no relation to the merits of the claim.””* (Sierra Club
Found., supra, 72 Cal.App.4th at pp. 1156-1157, citing Albertson v. Raboff (1956) 46 Cal.2d 375, 383
[295 P.2d 405].)

“The remedy of a malicious prosecution action lies to recompense the defendant who has suffered out
of pocket loss in the form of attorney fees and costs, as well as emotional distress and injury to
reputation because of groundless allegations made in pleadings which are public records.”
(Sagonowsky, supra, 64 Cal.App.4th at p. 132, internal citations omitted.)

The litigation privilege of Civil Code section 47 does not preclude malicious prosecution actions. See
Kimmel v. Goland (1990) 51 Cal.3d 202, 209 [271 Cal.Rptr. 191, 793 P.2d 524] (litigation privilege
“has been interpreted to apply to virtually all torts except malicious prosecution”); Silberg v.
Anderson (1990) 50 Cal.3d 205, 216 [266 Cal.Rptr. 638, 786 P.2d 365] (“The only exception ... has
been for malicious prosecution actions.”); Mattco Forge, Inc. v. Arthur Young & Co. (1992) 5
Cal.App.4th 392, 406 [6 Cal.Rptr.2d 781] (“The privilege applies only to tort causes of action, and
not to the tort of malicious prosecution.”).

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 471, 474, 486512
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4 Levy et al., California Torts, Ch. 43, Malicious Prosecution and Abuse of Process, §§ 43.01-43.06
(Matthew Bender)

31 California Forms of Pleading and Practice, Ch. 357, Malicious Prosecution and Abuse of Process
(Matthew Bender)

14 California Points and Authorities, Ch. 147, Malicious Prosecution and Abuse of Process (Matthew
Bender)
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e Restatement Second of Torts, section 680 provides:

One who takes an active part in the initiation, continuation or procurement of civil proceedings against
another before an administrative board that has power to take action adversely affecting the legally
protected interests of the other, is subject to liability for any special harm caused thereby, if

(a) he acts without probable cause to believe that the charge or claim on which the
proceedings are based may be well founded, and primarily for a purpose other than
that of securing appropriate action by the board, and

(b) except where they are ex parte, the proceedings have terminated in favor of the
person against whom they are brought.

e  Government Code section 821.6 provides: “A public emplovee is not liable for injury caused by his
instituting or prosecuting any judicial or administrative proceeding within the scope of his
employment, even if he acts maliciously and without probable cause.”

e ““Where the prosecuting officer acts on an independent investigation of his own instead of on the
statement of facts by the party making the complaint, the latter has not caused the prosecution and
cannot be held liable in an action for malicious prosecution.”” (Werner v. Hearst Publications, Inc.
(1944) 65 Cal.App.2d 667, 673 [151 P.2d 308], internal citation omitted.)

e “We adopt the rule set forth in section 680 of the Restatement of Torts and hold that an action for
malicious prosecution may be founded upon the institution of a proceeding before an administrative
agency.” (Hardy v. Vial (1957) 48 Cal.2d 577, 581 [311 P.2d 494].)

e “[W]e hold that the State Bar, not respondents, initiated, procured or continued the disciplinary
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proceedings of [plaintiff]. Therefore, [plaintiff] failed to allege the elements required for a malicious
prosecution of an administrative proceeding against respondents.” (Stanwyck v. Horne (1983) 146
Cal.App.3d 450, 459 [194 Cal.Rptr. 228].)

e “The [Board of Medical Quality Assurance] is similar to the State Bar Association. Each is
empowered and directed to conduct an independent investigation of all complaints from the public
prior to the filing of an accusation.” (Hogen v. Valley Hospital (1983) 147 Cal.App.3d 119, 125 [195
Cal.Rptr. 5], internal citation omitted.)

e “Hogen and Stanwyck placed an additional pleading burden upon the plaintiff in a malicious
prosecution case based upon the favorable termination of an administrative proceeding. Those cases
held that since it is the administrative body, and not the individual initiating the complaint, which
actually files the disciplinary proceeding, a cause of action for malicious prosecution will not lie if the
administrative body conducts an independent preliminary investigation prior to initiating disciplinary
proceedings.” (Johnson v. Superior Court (1994) 25 Cal.App.4th 1564, 1568 [31 Cal.Rptr.2d 199].)

e The same rules for determining probable cause in the wrongful institution of civil proceedings apply
to cases alleging the wrongful institution of administrative proceedings. (Nicholson v. Lucas (1994)
21 Cal.App.4th 1657, 1666, fn. 4 [26 Cal.Rptr.2d 778].)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 513-516

4 Levy et al., California Torts, Ch. 43, Malicious Prosecution and Abuse of Process, §§ 43.01-43.06
(Matthew Bender)

31 California Forms of Pleading and Practice, Ch. 357, Malicious Prosecution and Abuse of Process
(Matthew Bender)

14 California Points and Authorities, Ch. 147, Malicious Prosecution and Abuse of Process (Matthew
Bender)
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Dated:

[After it has been signed/After all verdict forms have been signed], deliver this verdict form
to the [clerk/bailiff/judge].

| New September 2003; Revised April 2007, [month] 2008

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 1501, Wrongful Use of Civil Proceedings, and CACI No. 1505,
Affirmative Defense—Reliance on Counsel.

If there are disputed issues of fact on the elements of probable cause or favorable termination that the jury
must resolve, include additional questions or provide special interrogatories on these elements. (See
CACI Nos. 1503, Reasonable Grounds, and 1504, Favorable Termination.

If specificity is not required, users do not have to itemize all the damages listed in question €-6 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.
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e “Defamation is an invasion of the interest in reputation. The tort involves the intentional publication
of a statement of fact that is false, unprivileged, and has a natural tendency to injure or which causes
special damage.” (Smith v. Maldonado (1999) 72 Cal.App.4th 637, 645 [85 Cal.Rptr.2d 397].)

e Civil Code section 44 provides:
Defamation is effected by either of the following:

(a) Libel.
(b) Slander.

e Civil Code section 45 provides: “Libel is a false and unprivileged publication by writing, printing,
picture, effigy, or other fixed representation to the eye, which exposes any person to hatred, contempt,
ridicule, or obloquy, or which causes him to be shunned or avoided, or which has a tendency to injure
him in his occupation.”

e Civil Code section 46 provides:

Slander is a false and unprivileged publication, orally uttered, and also communications by radio
or any mechanical or other means which:

1. Charges any person with crime, or with having been indicted, convicted, or
punished for crime;

2. Imputes in him the present existence of an infectious, contagious, or loathsome
disease;
3. Tends directly to injure him in respect to his office, profession, trade or business,

either by imputing to him general disqualification in those respects which the
office or other occupation peculiarly requires, or by imputing something with
reference to his office, profession, trade, or business that has a natural tendency to
lessen its profits;

4. Imputes to him impotence or a want of chastity; or

5. Which, by natural consequence, causes actual damage.

e Section 558 of the Restatement Second of Torts provides:
To create liability for defamation there must be:

(a) a false and defamatory statement concerning another;

(b) an unprivileged publication to a third party;
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involved.”” (Rudnick v. McMillan (1994) 25 Cal.App.4th 1183, 1190 [31 Cal.Rptr.2d 193]; see also
Mosesian v. McClatchy Newspapers (1991) 233 Cal.App.3d 1685, 1689 [285 Cal.Rptr. 430].)

“The First Amendment limits California’s libel law in various respects. When, as here, the plaintiff is
a public figure, he cannot recover unless he proves by clear and convincing evidence that the
defendant published the defamatory statement with actual malice, i.e., with ‘knowledge that it was
false or with reckless disregard of whether it was false or not.” Mere negligence does not suffice.
Rather, the plaintiff must demonstrate that the author ‘in fact entertained serious doubts as to the truth
of his publication,’ or acted with a ‘high degree of awareness of ... probable falsity.”” (Masson v. New
Yorker Magazine (1991) 501 U.S. 496, 510 [111 S.Ct. 2419, 115 L.Ed.2d 447], internal citations
omitted; see St. Amant v. Thompson (1968) 390 U.S. 727, 731 [88 S.Ct. 1323, 20 L.Ed.2d 262]; New
York Times v. Sullivan (1964) 376 U.S. 254, 279-280 [84 S.Ct. 710, 11 L.Ed.2d 686].)

The New York Times v. Sullivan standard applies to private individuals with respect to presumed or
punitive damages if the statement involves a matter of public concern. (Gertz v. Robert Welch, Inc.
(1974) 418 U.S. 323, 349 [94 S.Ct. 2997, 41 L.Ed.2d 789].)

“California ... permits defamation liability so long as it is consistent with the requirements of the
United States Constitution.” (Melaleuca, Inc. v. Clark (1998) 66 Cal.App.4th 1344, 1359 [78
Cal.Rptr.2d 627], citing Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 740-742 [257
Cal.Rptr. 708, 771 P.2d 406].)

“Actual malice under the New York Times standard should not be confused with the concept of malice
as an evil intent or a motive arising from spite or ill will.... In place of the term actual malice, it is
better practice that jury instructions refer to publication of a statement with knowledge of falsity or
reckless disregard as to truth or falsity.” (Masson, supra, 501 U.S. at pp. 510-511, internal citations
omitted.)

Actual malice “does not require that the reporter hold a devout belief in the truth of the story being
reported, only that he or she refrain from either reporting a story he or she knows to be false or acting
in reckless disregard of the truth.” (Jackson, supra, 68 Cal.App.4th at p. 35.)

“The law is clear [that] the recklessness or doubt which gives rise to actual or constitutional malice is
subjective recklessness or doubt.” (Melaleuca, supra, 66 Cal.App.4th at p. 1365.)

To show reckless disregard, “[t]here must be sufficient evidence to permit the conclusion that the
defendant in fact entertained serious doubts as to the truth of his publication. Publishing with such
doubts shows reckless disregard for truth or falsity and demonstrates actual malice.” (St. Amant,
supra, 390 U.S. at p. 731.)

“Although the issue turns on the subjective good faith of the defendant, the plaintiff may attempt to
prove reckless disregard for truth by circumstantial evidence. ‘A failure to investigate, anger and
hostility toward the plaintiff, reliance upon sources known to be unreliable, or known to be biased
against the plaintiff-such factors may, in an appropriate case, indicate that the publisher himself had
serious doubts regarding the truth of his publication.”” (Copp, supra, 45 Cal.App.4th at p. 847,
internal citations omitted, quoting Reader’s Digest Assn., supra, 37 Cal.3d at p. 258, footnote
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omitted.)

e “An entity other than a natural person may be libeled.” (Live Oak Publishing Co., supra, 234
Cal.App.3d at p. 1283.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 529-555, 601-612

4 Levy et al., California Torts, Ch. 45, Defamation, §§ 45.04, 45.13 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander (Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation) (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) §§ 21:1-21:2, 21:22-21:25, 21:44-21:52
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Punitive Damages

[Name of plaintiff] may also recover damages to punish [name of defendant] if [he/she] proves by
clear and convincing evidence that [name of defendant] acted with malice, oppression, or fraud.

[For specific provisions, see CACI Nos. 3940-3949]

New September 2003; Revised [month] 2008

Directions for Use

A-sspecial verdict form VF-1701, Defamation per quod (Public Officer/Figure and Limited Public
Figure), should be used in this type of case.

Presumed damages either are not available or will likely not be sought in a per quod case.
Sources and Authority

e Civil Code section 45a provides: “A libel which is defamatory of the plaintiff without the necessity of
explanatory matter, such as an inducement, innuendo or other extrinsic fact, is said to be a libel on its
face. Defamatory language not libelous on its face is not actionable unless the plaintiff alleges and
proves that he has suffered special damage as a proximate result thereof. Special damage is defined in
Section 48a of this code.”

e Civil Code section 48a(4)(b) provides: “ ‘Special damages’ are all damages which plaintiff alleges
and proves that he has suffered in respect to his property, business, trade, profession or occupation,
including such amounts of money as the plaintiff alleges and proves he has expended as a result of the
alleged libel, and no other.”
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e Section 559 of the Restatement Second of Torts states: “A communication is defamatory if it tends so
to harm the reputation of another as to lower him in the estimation of the community or to deter third
persons from associating or dealing with him.”

e “Libel is recognized as either being per se (on its face), or per quod (literally meaning, ‘whereby”),
and each requires a different standard of pleading.” (Palm Springs Tennis Club v. Rangel (1999) 73
Cal.App.4th 1, 5 [86 Cal.Rptr.2d 73].)

e “If[a] defamatory meaning would appear only to readers who might be able to recognize it through
some knowledge of specific facts and/or circumstances, not discernible from the face of the
publication, and which are not matters of common knowledge rationally attributable to all reasonable
persons, then the libel cannot be libel per se but will be libel per quod.” (Palm Springs Tennis Club,
supra, 73 Cal.App.4th at p. 5, internal citation omitted.)

e “In pleading a case of libel per quod the plaintiff cannot assume that the court has access to the
reader’s special knowledge of extrinsic facts but must specially plead and prove those facts.” (Palm
Springs Tennis Club, supra, 73 Cal.App.4th at p. 7.)

e “Alibel ‘per quod,’ ... requires that the injurious character or effect be established by allegation and
proof.” (Slaughter v. Friedman (1982) 32 Cal.3d 149, 153-154 [185 Cal.Rptr. 244, 649 P.2d 886].)

e “In the libel context, ‘inducement’ and ‘innuendo’ are terms of art: ‘[W]here the language is
ambiguous and an explanation is necessary to establish the defamatory meaning, the pleader must do
two things: (1) Allege his interpretation of the defamatory meaning of the language (the “innuendo,”
... ); (2) support that interpretation by alleging facts showing that the readers or hearers to whom it
was published would understand it in that defamatory sense (the “inducement”.)’ ”” (Barnes-Hind, Inc.
v. Superior Court (1986) 181 Cal.App.3d 377, 387 [226 Cal.Rptr. 354], internal citations omitted.)

e “The question whether a plaintiff is a public figure is to be determined by the court, not the jury.”
(Stolz v. KSFM 102 FM (1994) 30 Cal.App.4th 195, 203-204 [35 Cal.Rptr.2d 740], internal citation
omitted.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 529-555, 601-612

4 Levy et al., California Torts, Ch. 45, Defamation, §§ 45.04, 45.13 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander (Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation) (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) §§ 21:1-21:2, 21:22-21:25, 21:44-21:52
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Punitive damages

[Name of plaintiff] may also recover damages to punish [name of defendant] if [he/she] proves by
clear and convincing evidence that [name of defendant] either knew the statement(s) [was/were] false
or had serious doubts about the truth of the statement(s), and that [he/she] acted with malice,
oppression, or fraud.

[For specific provisions, see CACI Nos. 3940—3949]

New September 2003; Revised [month] 2008

Directions for Use

A-sSpecial verdict form CACI No. VF-1702, Defamation per se (Private Figure—Matter of Public
Concern), should be used in this type of case.

Use the bracketed element 3 only when-if the statement is not defamatory on its face (i.e., where-if the
judge has not determined that the statement is defamatory as a matter of law). For statutory grounds of
defamation per se, see Civil Code sections 45 [Libel] and 46 [Slander]. Note that certain specific grounds
of libel per se have been defined by case law.

Regarding the issue of what is a public concern, courts have observed: “‘[I]f the issue was being debated
publicly and if it had foreseeable and substantial ramifications for nonparticipants, it was a public

controversy.”” (Copp v. Paxton (1996) 45 Cal.App.4th 829, 845 [52 Cal.Rptr.2d 831], quoting Waldbaum
v. Fairchild Publications, Inc. (D.C. Cir. 1980) 627 F.2d 1287, 1297.)

Sources and Authority
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Punitive Damages

[Name of plaintiff] may also recover damages to punish [name of defendant] if [he/she] proves by
clear and convincing evidence that [name of defendant] either knew the statement(s) [was/were] false
or had serious doubts about the truth of the statement(s), and that [he/she] acted with malice,
oppression, or fraud.

[For specific provisions, see CACI Nos. 3940—3949]

New September 2003; Revised [month] 2008

Directions for Use

A-sSpecial verdict form VF-1703, Defamation per quod (Private Figure—Matter of Public Concern),
should be used in this type of case.

Regarding the issue of what is a public concern, courts have observed: “ ‘[I]f the issue was being debated
publicly and if it had foreseeable and substantial ramifications for nonparticipants, it was a public
controversy.” ” (Copp v. Paxton (1996) 45 Cal.App.4th 829, 845 [52 Cal.Rptr.2d 831], quoting
Waldbaum v. Fairchild Publications, Inc. (D.C. Cir. 1980) 627 F.2d 1287, 1297.)

Presumed damages either are not available or will likely not be sought in a per quod case.
Sources and Authority

e Civil Code section 45a provides: “A libel which is defamatory of the plaintiff without the necessity of
explanatory matter, such as an inducement, innuendo or other extrinsic fact, is said to be a libel on its
face. Defamatory language not libelous on its face is not actionable unless the plaintiff alleges and

proves that he has suffered special damage as a proximate result thereof. Special damage is defined in
Section 48a of this code.”
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Civil Code section 48a(4)(b) provides: “ ‘Special damages’ are all damages which plaintiff alleges
and proves that he has suffered in respect to his property, business, trade, profession or occupation,
including such amounts of money as the plaintiff alleges and proves he has expended as a result of the
alleged libel, and no other.”

Section 559 of the Restatement Second of Torts states: “A communication is defamatory if it tends so
to harm the reputation of another as to lower him in the estimation of the community or to deter third
persons from associating or dealing with him.”

“Libel is recognized as either being per se (on its face), or per quod (literally meaning, ‘whereby’),
and each requires a different standard of pleading.” (Palm Springs Tennis Club v. Rangel (1999) 73
Cal.App.4th 1, 5 [86 Cal.Rptr.2d 73].)

“If [a] defamatory meaning would appear only to readers who might be able to recognize it through
some knowledge of specific facts and/or circumstances, not discernible from the face of the
publication, and which are not matters of common knowledge rationally attributable to all reasonable
persons, then the libel cannot be libel per se but will be libel per quod.” (Palm Springs Tennis Club,
supra, 73 Cal.App.4th at p. 5, internal citation omitted.)

“In pleading a case of libel per quod the plaintiff cannot assume that the court has access to the
reader’s special knowledge of extrinsic facts but must specially plead and prove those facts.” (Palm
Springs Tennis Club, supra, 73 Cal.App.4th at p. 7, footnote omitted.)

“A libel ‘per quod’ ... requires that the injurious character or effect be established by allegation and
proof.” (Slaughter v. Friedman (1982) 32 Cal.3d 149, 153-154 [185 Cal.Rptr. 244, 649 P.2d 886].)

“In the libel context, ‘inducement’ and ‘innuendo’ are terms of art: ‘[ W]here the language is
ambiguous and an explanation is necessary to establish the defamatory meaning, the pleader must do
two things: (1) Allege his interpretation of the defamatory meaning of the language (the “innuendo,”
... ); (2) support that interpretation by alleging facts showing that the readers or hearers to whom it
was published would understand it in that defamatory sense (the “inducement™.)’ ” (Barnes-Hind, Inc.
v. Superior Court (1986) 181 Cal.App.3d 377, 387 [226 Cal.Rptr. 354].)

“A defamatory publication not libelous on its face is not actionable unless the plaintiff alleges that he
has suffered special damages as a result thereof.” (Selleck v. Globe Int’l, Inc. (1985) 166 Cal. App.3d
1123, 1130 [212 Cal.Rptr. 838].)

“The question whether a statement is reasonably susceptible to a defamatory interpretation is a
question of law for the trial court. Only once the court has determined that a statement is reasonably
susceptible to such a defamatory interpretation does it become a question for the trier of fact whether
or not it was so understood.” (Smith v. Maldonado (1999) 72 Cal.App.4th 637, 647 [85 Cal.Rptr.2d
397], internal citations omitted.)

Private-figure plaintiffs must prove actual malice to recover punitive or presumed damages for
defamation if the matter is one of public concern. They are only required to prove negligence to
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recover damages for actual injury to reputation. (Khawar v. Globe Internat. (1998) 19 Cal.4th 254,
273-274 [79 Cal.Rptr.2d 178, 965 P.2d 696].)

e If the language is not defamatory on its face, there is no distinction between libel and slander: “In
either case, the fact that a statement is not defamatory on its face requires only that the plaintiff plead
and prove the defamatory meaning and special damages.” (Savage v. Pacific Gas & Electric Co.
(1993) 21 Cal.App.4th 434, 447 [26 Cal.Rptr.2d 305].)

e A plaintiff must prove that the defendant was at least negligent in failing to ascertain the truth or
falsity of the statement. (Gertz v. Robert Welch, Inc. (1974) 418 U.S. 323, 345-347 [94 S.Ct. 2997, 41
L.Ed.2d 789].)

e “The question whether a plaintiff is a public figure is to be determined by the court, not the jury.”
(Stolz v. KSFM 102 FM (1994) 30 Cal.App.4th 195, 203-204 [35 Cal.Rptr.2d 740], internal citation
omitted.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 529-555, 613-615

4 Levy et al., California Torts, Ch. 45, Defamation, §§ 45.04, 45.13 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander (Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation) (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) §§ 21:1-21:2, 21:22-21:25, 21:51
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Punitive damages

[Name of plaintiff] may also recover damages to punish [name of defendant] if [he/she] proves by
clear and convincing evidence that [name of defendant] acted with malice, oppression, or fraud.

[For specific provisions, see CACI Nos. 3940—3949]

New September 2003; Revised [month] 2008

Directions for Use

A-sSpecial verdict form VF-1704, Defamation per se—Affirmative Defense of the Truth (Private
Figure—DMatter of Private Concern), sheuld-may be used in this type of case.

Use the bracketed element 3 only when-if the statement is not defamatory on its face (i.e., where-if the
judge has not determined that the statement is defamatory as a matter of law). For statutory grounds of
defamation per se, see Civil Code sections 45 [Libel] and 46 [Slander]. Note that certain specific grounds
of libel per se have been defined by case law.

Sources and Authority

e “Defamation is an invasion of the interest in reputation. The tort involves the intentional publication
of a statement of fact that is false, unprivileged, and has a natural tendency to injure or which causes
special damage.” (Smith v. Maldonado (1999) 72 Cal.App.4th 637, 645 [85 Cal.Rptr.2d 397].)

e “The question whether a plaintiff is a public figure [or not] is to be determined by the court, not the
jury.” (Stolz v. KSFM 102 FM (1994) 30 Cal.App.4th 195, 203-204 [35 Cal.Rptr.2d 740], internal
citation omitted.)
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the light of the evidence. You may in the exercise of your discretion award nominal damages only,
namely an insignificant sum such as one dollar.” []9]...[T]he instant instruction, which limits
damages to ‘those damages that necessarily result from the publication of defamatory matter,’
constitutes substantial compliance with [Civil Code] section 3283. Thus, the instant instructions, ‘if
obeyed, did not allow the jurors to 'enter the realm of speculation' regarding future suffering.’
(Sommer v. Gabor (1995) 40 Cal.App.4th 1455, 1472-1473 [48 Cal.Rptr.2d 235], internal citations
omitted.)

e “In defamation actions generally, factual truth is a defense which it is the defendant’s burden to
prove. In a defamation action against a newspaper by a private person suing over statements of public
concern, however, the First Amendment places the burden of proving falsity on the plaintiftf.”
(Eisenberg v. Alameda Newspapers (1999) 74 Cal.App.4th 1359, 1382 [88 Cal.Rptr.2d 802].)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 529-555, 615

4 Levy et al., California Torts, Ch. 45, Defamation, §§ 45.04, 45.13 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander (Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation) (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) §§ 21:1-21:2, 21:22-21:25, 21:51
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clear and convincing evidence that [name of defendant] acted with malice, oppression, or fraud.

[For specific provisions, see CACI Nos. 3940-3949]

New September 2003; Revised [month] 2008

Directions for Use

A-sSpecial verdict form VE-1705, Defamation per quod (Private Figure—Matter of Private
Concern),should be used in this type of case.

Presumed damages either are not available or will likely not be sought in a per quod case.

Sources and Authority

Civil Code section 45a provides: “A libel which is defamatory of the plaintiff without the necessity of
explanatory matter, such as an inducement, innuendo or other extrinsic fact, is said to be a libel on its
face. Defamatory language not libelous on its face is not actionable unless the plaintiff alleges and
proves that he has suffered special damage as a proximate result thereof. Special damage is defined in
Section 48a of this code.”

Civil Code section 48a(4)(b) provides: “‘Special damages’ are all damages which plaintiff alleges and
proves that he has suffered in respect to his property, business, trade, profession or occupation,
including such amounts of money as the plaintiff alleges and proves he has expended as a result of the
alleged libel, and no other.”

Section 559 of the Restatement Second of Torts states: “A communication is defamatory if it tends so
to harm the reputation of another as to lower him in the estimation of the community or to deter third
persons from associating or dealing with him.”
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“Libel is recognized as either being per se (on its face), or per quod (literally meaning, ‘whereby’),
and each requires a different standard of pleading.” (Palm Springs Tennis Club v. Rangel (1999) 73
Cal.App.4th 1, 5 [86 Cal.Rptr.2d 73].)

“If [a] defamatory meaning would appear only to readers who might be able to recognize it through
some knowledge of specific facts and/or circumstances, not discernible from the face of the
publication, and which are not matters of common knowledge rationally attributable to all reasonable
persons, then the libel cannot be libel per se but will be libel per quod.” (Palm Springs Tennis Club,
supra, 73 Cal.App.4th at p. 5, internal citation omitted.)

“In pleading a case of libel per quod the plaintiff cannot assume that the court has access to the
reader’s special knowledge of extrinsic facts but must specially plead and prove those facts.” (Palm
Springs Tennis Club, supra, 73 Cal.App.4th at p. 7, footnote omitted.)

“A libel ‘per quod’ ... requires that the injurious character or effect be established by allegation and
proof.” (Slaughter v. Friedman (1982) 32 Cal.3d 149, 153-154 [185 Cal.Rptr. 244, 649 P.2d 886].)

“In the libel context, ‘inducement’ and ‘innuendo’ are terms of art: ‘[ W ]here the language is
ambiguous and an explanation is necessary to establish the defamatory meaning, the pleader must do
two things: (1) allege his interpretation of the defamatory meaning of the language (the “innuendo,”
... ); (2) support that interpretation by alleging facts showing that the readers or hearers to whom it
was published would understand it in that defamatory sense (the “inducement”).” ” (Barnes-Hind, Inc.
v. Superior Court (1986) 181 Cal.App.3d 377, 387 [226 Cal.Rptr. 354].)

“A defamatory publication not libelous on its face is not actionable unless the plaintiff alleges that he
has suffered special damages as a result thereof.” (Selleck v. Globe Int’l, Inc. (1985) 166 Cal. App.3d
1123, 1130 [212 Cal.Rptr. 838].)

“The question whether a statement is reasonably susceptible to a defamatory interpretation is a
question of law for the trial court. Only once the court has determined that a statement is reasonably
susceptible to such a defamatory interpretation does it become a question for the trier of fact whether
or not it was so understood.” (Smith v. Maldonado (1999) 72 Cal.App.4th 637, 647 [85 Cal.Rptr.2d
397], internal citations omitted.)

Private-figure plaintiffs must prove actual malice to recover punitive or presumed damages for
defamation if the matter is one of public concern. They are required to prove only negligence to
recover damages for actual injury to reputation. (Khawar v. Globe Internat. (1998) 19 Cal.4th 254,
273-274 [79 Cal.Rptr.2d 178, 965 P.2d 696].)

If the language is not defamatory on its face, there is no distinction between libel and slander: “In
either case, the fact that a statement is not defamatory on its face requires only that the plaintiff plead
and prove the defamatory meaning and special damages.” (Savage v. Pacific Gas & Electric Co.
(1993) 21 Cal.App.4th 434, 447 [26 Cal.Rptr.2d 305].)

A plaintiff must prove that the defendant was at least negligent in failing to ascertain the truth or
falsity of the statement. (Gertz v. Robert Welch, Inc. (1974) 418 U.S. 323, 345-347 [94 S.Ct. 2997, 41
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L.Ed.2d 789].)

e “The question whether a plaintiff is a public figure is to be determined by the court, not the jury.”
(Stolz v. KSFM 102 FM (1994) 30 Cal.App.4th 195, 203-204 [35 Cal.Rptr.2d 740], internal citation
omitted.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 529-555, 615

4 Levy et al., California Torts, Ch. 45, Defamation, §§ 45.04, 45.13 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander (Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation) (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) §§ 21:1-21:2, 21:22-21:25, 21:51
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Omit question 12 if the issue of punitive damages has been bifurcated.
If there are multiple causes of action, users may wish to combine the individual forms into one form.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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Civil Code section 3344(d) provides: “For purposes of this section, a use of a name, voice, signature,
photograph, or likeness in connection with any news, public affairs, or sports broadcast or account, or
any political campaign, shall not constitute a use for which consent is required under subdivision (a).”

Civil Code section 3344 is “a commercial appropriation statute which complements the common law

tort of appropriation.” (KNB Enterprises v. Matthews (2000) 78 Cal.App.4th 362, 366-367 [92
Cal.Rptr.2d 713].)

_“[C]alifornia’s appropriation statute is not limited to celebrity plaintiffs.” (KNB Enterprises, supra,
78 Cal.App.4th at p. 367.)

“The differences between the common law and statutory actions are: (1) Section 3344, subdivision (a)
requires a knowing use whereas under case law, mistake and inadvertence are not a defense against
commercial appropriation; and (2) Section 3344, subdivision (g) expressly provides that its remedies
are cumulative and in addition to any provided for by law.” (Eastwood, supra,~v—Superior-Court

+983)-149 Cal.App.3d at p. 409,417, tn. 6-H98-CalRptr—342], internal citation omitted.)

In addition to the common law elements, a party seeking the statutory remedy provided in section
3344 must also allege “a knowing use of the plaintiff’s name, photograph or likeness” and “a ‘direct’
connection must be alleged between the use and the commercial purpose.” (Eastwood, supra, 149
Cal.App.3d at pp. 417-418, internal citation omitted; see Johnson v. Harcourt, Brace, Jovanovich,
Inc. (1974) 43 Cal.App.3d 880, 895 [118 Cal.Rptr. 370].)

“Any facts which tend to disprove one of the allegations raised in a complaint may be offered in the
defendant’s answer based upon a general denial and need not be raised by affirmative defense. ...
Throughout this litigation plaintiffs have borne the burden of establishing that their names and
likenesses were used in violation of section 3344, and this burden has always required proof that the
disputed uses fell outside the exemptions granted by subdivision (d).” (Gionfriddo v. Major League
Baseball (2001) 94 Cal.App.4th 400, 416-417 [114 Cal.Rptr.2d 307], internal citation omitted.)

Copyright Judicial Council of California
80



Preliminary Draft Only - Not Approved for Use by the Judicial Council

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 681-683

4 Levy et al., California Torts, Ch. 46, Invasion of Privacy, § 46.05 (Matthew Bender)
37 California Forms of Pleading and Practice, Ch. 429, Privacy (Matthew Bender)

18 California Points and Authorities, Ch. 185, Privacy (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) § 20:17
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| Consent (to defamation), may be used in this situation.

Sources and Authority

Civil Code section 3344(a) provides: “Any person who knowingly uses another’s name, voice,
signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for
purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or
services, without such person’s prior consent, or, in the case of a minor, the prior consent of his
parent or legal guardian, shall be liable for any damages sustained by the person or persons injured as
a result thereof. In addition, in any action brought under this section, the person who violated the
section shall be liable to the injured party or parties in an amount equal to the greater of seven
hundred fifty dollars ($750) or the actual damages suffered by him or her as a result of the
unauthorized use, and any profits from the unauthorized use that are attributable to the use and are not
taken into account in computing the actual damages. In establishing such profits, the injured party or
parties are required to present proof only of the gross revenue attributable to such use, and the person
who violated this section is required to prove his or her deductible expenses. Punitive damages may
also be awarded to the injured party or parties. The prevailing party in any action under this section
shall also be entitled to attorney’s fees and costs.”

Civil Code section 3344(d) provides: “For purposes of this section, a use of a name, voice, signature,
photograph, or likeness in connection with any news, public affairs, or sports broadcast or account, or

any political campaign, shall not constitute a use for which consent is required under subdivision (a).”

Civil Code section 3344 is “a commercial appropriation statute which complements the common law

tort of appropriation.” (KNB Enterprises v. Matthews (2000) 78 Cal.App.4th 362, 366-367 [92
Cal.Rptr.2d 713].)

_“[C]alifornia’s appropriation statute is not limited to celebrity plaintiffs.” (KNB Enterprises, supra,
78 Cal.App.4th at p. 367.)

“The differences between the common law and statutory actions are: (1) Section 3344, subdivision (a)
requires a knowing use whereas under case law, mistake and inadvertence are not a defense against
commercial appropriation; and (2) Section 3344, subdivision (g) expressly provides that its remedies
are cumulative and in addition to any provided for by law.” (Eastwood, supra,~v—Superior-Court

+983)-149 Cal.App.3d at p. 409,417, tn. 6-H98-CalRptr—342], internal citation omitted.)

In addition to the common law elements, a party seeking the statutory remedy provided in section
3344 must also allege “a knowing use of the plaintiff’s name, photograph or likeness” and “a ‘direct’
connection must be alleged between the use and the commercial purpose.” (Eastwood, supra, 149
Cal.App.3d at pp. 417-418, internal citation omitted; see Johnson v. Harcourt, Brace, Jovanovich,
Inc. (1974) 43 Cal.App.3d 880, 895 [118 Cal.Rptr. 370].)
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e “The spacious interest in an unfettered press is not without limitation. This privilege is subject to the
qualification that it shall not be so exercised as to abuse the rights of individuals. Hence, in
defamation cases, the concern is with defamatory lies masquerading as truth. Similarly, in privacy
cases, the concern is with nondefamatory lies masquerading as truth. Accordingly, we do not believe
that the Legislature intended to provide an exemption from liability for a knowing or reckless
falsehood under the canopy of ‘news.” We therefore hold that Civil Code section 3344, subdivision
(d), as it pertains to news, does not provide an exemption for a knowing or reckless falsehood.”
(Eastwood, supra, 149 Cal.App.3d at p. 426, internal citations omitted.)

e The burden of proof as to knowing or reckless falsehood under Civil Code section 3344(d) is on the
plaintiff. (See Eastwood, supra, 149 Cal.App.3d at p. 426.)

e “Any facts which tend to disprove one of the allegations raised in a complaint may be offered in the
defendant’s answer based upon a general denial and need not be raised by affirmative defense. ...
Throughout this litigation plaintiffs have borne the burden of establishing that their names and
likenesses were used in violation of section 3344, and this burden has always required proof that the
disputed uses fell outside the exemptions granted by subdivision (d).” (Gionfriddo v. Major League
Baseball (2001) 94 Cal.App.4th 400, 416-417 [114 Cal.Rptr.2d 307], internal citation omitted.)

o “We presume that the Legislature intended that the category of public affairs would include things
that would not necessarily be considered news. Otherwise, the appearance of one of those terms in the
subsection would be superfluous, a reading we are not entitled to give to the statute. We also presume
that the term ‘public affairs’ was intended to mean something less important than news. Public affairs
must be related to real-life occurrences.” (Dora v. Frontline Video, Inc. (1993) 15 Cal.App.4th 536,
546 [18 Cal.Rptr.2d 790], internal citations omitted.)

e “[N]o cause of action will lie for the ‘publication of matters in the public interest, which rests on the
right of the public to know and the freedom of the press to tell it.”” (Montana v. San Jose Mercury
News (1995) 34 Cal.App.4th 790, 793 [40 Cal.Rptr.2d 639], internal citations omitted.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 681-683

4 Levy et al., California Torts, Ch. 46, Invasion of Privacy, § 46.05 (Matthew Bender)

37 California Forms of Pleading and Practice, Ch. 429, Privacy (Matthew Bender)

18 California Points and Authorities, Ch. 185, Privacy (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) § 20:17
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e “[W]ithout actual presentation of a claim by the insured in compliance with claims procedures
contained in the policy, there is no duty imposed on the insurer to investigate the claim.” (California
Shoppers, Inc. v. Royal Globe Insurance Co. (1985) 175 Cal.App.3d 1, 57 [221 Cal.Rptr. 171].)

e “It would seem reasonable that any responsibility to investigate on an insurer’s part would not arise
unless and until the threshold issue as to whether a claim was filed, or a good faith effort to comply
with claims procedure was made, has been determined. In no event could an insured fail to keep
his/her part of the bargain in the first instance, and thereafter seek recovery for breach of a duty to pay
seeking punitive damages based on an insurer’s failure to investigate a nonclaim.” (Paulfrey, supra,
150 Cal.App.3d at pp. 199-200.)

Secondary Sources

2Witkin, Summary of California Law (10th ed. 2005) Insurance, § 245

Croskey et al., California Practice Guide: Insurance Litigation (The Rutter Group) 99 12:848-12:904

1 California Liability Insurance Practice: Claims and Litigation (Cont.Ed.Bar) Investigating the Claim, §§
9.2-9.3,9.14-9.22A

2 California Insurance Law and Practice, Ch. 13, Claims Handling and the Duty of Good Faith, §
13.04[1]-[3] (Matthew Bender)

2 California Uninsured Motorist Law, Ch. 24, Bad Faith in Uninsured Motorist Law, § 24.11 (Matthew
Bender)

26 California Forms of Pleading and Practice, Ch. 308, Insurance, § 308.24 (Matthew Bender)

12 California Points and Authorities, Ch. 120, Insurance, §§ 120.153, 120.184 (Matthew Bender)
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©)

4

©)

(6)

(7)

®)

©)

(10)

(11)

(12)

(13)

(14)

Failing to adopt and implement reasonable standards for the prompt investigation
and processing of claims arising under insurance policies.

Failing to affirm or deny coverage of claims within a reasonable time after proof of
loss requirements have been completed and submitted by the insured.

Not attempting in good faith to effectuate prompt, fair, and equitable settlements of
claims in which liability has become reasonably clear.

Compelling insureds to institute litigation to recover amounts due under an
insurance policy by offering substantially less than the amounts ultimately
recovered in actions brought by the insureds, when the insureds have made claims
for amounts reasonably similar to the amounts ultimately recovered.

Attempting to settle a claim by an insured for less than the amount to which a
reasonable person would have believed he or she was entitled by reference to
written or printed advertising material accompanying or made part of an
application.

Attempting to settle claims on the basis of an application which was altered
without notice to, or knowledge or consent of, the insured, his or her
representative, agent, or broker.

Failing, after payment of a claim, to inform insureds or beneficiaries, upon request
by them, of the coverage under which payment has been made.

Making known to insureds or claimants a practice of the insurer of appealing from
arbitration awards in favor of insureds or claimants for the purpose of compelling
them to accept settlements or compromises less than the amount awarded in
arbitration.

Delaying the investigation or payment of claims by requiring an insured, claimant,
or the physician of either, to submit a preliminary claim report, and then requiring
the subsequent submission of formal proof of loss forms, both of which
submissions contain substantially the same information.

Failing to settle claims promptly, where liability has become apparent, under one
portion of the insurance policy coverage in order to influence settlements under
other portions of the insurance policy coverage.

Failing to provide promptly a reasonable explanation of the basis relied on in the
insurance policy, in relation to the facts or applicable law, for the denial of a claim

or for the offer of a compromise settlement.

Directly advising a claimant not to obtain the services of an attorney.
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Dealing—Failure or Delay in Payment—Essential Factual Elements.
If specificity is not required, users do not have to itemize all the damages listed in question 5-6 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.

The breakdown of damages is optional depending on the circumstances.

If punitive damages are claimed, combine this form with the appropriate verdict form numbering from
VF-3900 to VF-3904.

If there are multiple causes of action, users may wish to combine the individual forms into one form.
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Secondary Sources

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, §

115.36, Ch. 116, Civil Rights: Discrimination in Business Establishments, §§ 116.35, 116.90, Ch. 117,
Civil Rights: Housing Discrimination, § 117.32 (Matthew Bender)

3 California Points and Authorities, Ch. 35, Civil Rights (Matthew Bender)
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| New September 2003; Revised April 2007, [month] 2008

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 3024, Sexual Harassment in Defined Relationship—Essential
Factual Elements.

Select either or both options for question 2 depending on the facts at issue.H-alternate-conductisalleged;

If specificity is not required, users do not have to itemize all the damages listed in question 5-6 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances. For instructions on punitive
damages, see instructions in the Damages series (CACI No. 3900 et seq.).

If there are multiple causes of action, users may wish to combine the individual forms into one form.
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California Elder Law Litigation (Cont.Ed.Bar) 8§ 2.70-2.72

3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.50
(Matthew Bender)

1 California Forms of Pleading and Practice, Ch. 5, Abuse of Minors and Elderly, §8§ 5.33[3], 5.36
(Matthew Bender)
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state and the restraint from returning to this state, or the restraint from returning to this state, of any
elder or dependent adult who does not have the capacity to consent to the removal from this state and

the restraint from returning to this state, or the restraint from returning to this state, as well as the
removal from this state or the restraint from returning to this state, of any conservatee without the
consent of the conservator or the court.”

e “The purpose of the [Elder Abuse Act] is essentially to protect a particularly vulnerable portion of the

population from gross mistreatment in the form of abuse and custodial neglect.” (Delaney v. Baker
(1999) 20 Cal.4th 23, 33 [82 Cal.Rptr.2d 610, 971 P.2d 986].)

e “Asamended in 1991, the Elder Abuse Act was designed to protect elderly and dependent persons
from abuse, neglect, or abandonment. In addition to adopting measures designed to encourage
reporting of abuse and neglect, the Act authorizes the court to award attorney fees to the prevailing
plaintiffs and allows survivors to recover pain and suffering damages in cases of intentional and
reckless abuse where the elder has died.” (Mack v. Soung (2000) 80 Cal.App.4th 966, 971-972 [95
Cal.Rptr.2d 830], internal citations omitted.)

Secondary Sources
California Elder Law Litigation (Cont.Ed.Bar) 8§ 2.68, 2.71-2.72

1 California Forms of Pleading and Practice, Ch. 5, Abuse of Minors and Elderly, § 5.33[5] (Matthew
Bender)
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If there are multiple causes of action, users may wish to combine the individual forms into one form.
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If there are multiple causes of action, users may wish to combine the individual forms into one form.
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CACI Nos. VF-3900-VF-3904.)

If there are multiple causes of action, users may wish to combine the individual forms into one form.
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[ Cal.Rptr.3d 1)

“[W]e consider whether the complaint states a claim based upon ‘concert of action’ among
defendants. The elements of this doctrine are prescribed in section 876 of the Restatement Second
of Torts. The section provides, ‘For harm resulting to a third person from the tortious conduct of
another, one is subject to liability if he (a) does a tortious act in concert with the other or pursuant
to a common design with him, or (b) knows that the other's conduct constitutes a breach of duty
and gives substantial assistance or encouragement to the other so to conduct himself, or (c) gives
substantial assistance to the other in accomplishing a tortious result and his own conduct,
separately considered, constitutes a breach of duty to the third person.” With respect to this
doctrine, Prosser states that ‘those who, in pursuance of a common plan or design to commit a
tortious act, actively take part in it, or further it by cooperation or request, or who lend aid or
encouragement to the wrongdoer, or ratify and adopt his acts done for their benefit, are equally
liable with him. [para. ] Express agreement is not necessary, and all that is required is that there be
a tacit understanding . . . .” “ (Sindell v. Abbott Laboratories (1980) 26 Cal.3d 588, 604 [163
Cal.Rptr. 132, 607 P.2d 924], internal citations omitted.)

“ * “Liability may ... be imposed on one who aids and abets the commission of an intentional tort
if the person ... knows the other's conduct constitutes a breach of duty and gives substantial
assistance or encouragement to the other to so act ... .” [Citations.]’ This is consistent with
Restatement Second of Torts, which recognizes a cause of action for aiding and abetting in a civil
action when it provides: ‘For harm resulting to a third person from the tortious conduct of another,
one is subject to liability if he [1] ... [T] (b) knows that the other's conduct constitutes a breach of
duty and gives substantial assistance or encouragement to the other so to conduct himself ... .’
‘Advice or encouragement to act operates as a moral support to a tortfeasor and if the act
encouraged is known to be tortious it has the same effect upon the liability of the adviser as
participation or physical assistance. ... It likewise applies to a person who knowingly gives
substantial aid to another who, as he knows, intends to do a tortious act.” “ (Schulz, supra, 152
Cal.App.4th at pp. 93-94, internal citations omitted.)

“Mere knowledge that a tort is being committed and the failure to prevent it does not constitute
aiding and abetting. ‘As a general rule, one owes no duty to control the conduct of another . ...’
More specifically, a supervisor is not liable to third parties for the acts of his or her subordinates.”
(Austin B. v. Escondido Union School Dist. (2007) 149 Cal.App.4th 860, 879 [57 Cal.Rptr.3d
454], internal citations omitted.)

“ “In the civil arena, an aider and abettor is called a cotortfeasor. To be held liable as a
cotortfeasor, a defendant must have knowledge and intent. ... A defendant can be held liable as a
cotortfeasor on the basis of acting in concert only if he or she knew that a tort had been, or was to
be, committed, and acted with the intent of facilitating the commission of that tort.” Of course, a
defendant can only aid and abet another's tort if the defendant knows what “that tort’ is. ... [T[he
defendant must have acted to aid the primary tortfeasor ‘with knowledge of the object to be
attained.” “ (Casey v. U.S. Bank Nat. Assn. (2005) 127 Cal. App.4th1138, 1146 [26 Cal.Rptr.3d
401], internal citations omitted.)

It appears that one may be liable as an aider and abetter of a negligent act. (See Orser v. George
(1967) 252 Cal.App.2d 660, 668 [60 Cal.Rptr. 708] [“James too must be held as a defendant
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because, although he did not fire the fatal bullet, there is evidence (which may or may not be
sufficient to prove him liable at the trial) creating a question for the trier of fact. This evidence
indicates he was firing alternately with Vierra at the same mudhen, in the same line of fire and
possibly tortiously. In other words (to paraphrase the Restatement ...), the record permits a
possibility James knew Vierra's conduct constituted a breach of duty owed Orser and that James
was giving Vierra substantial ‘assistance or encouragement’; also that this was substantial
assistance to Vierra in a tortious result with James' own conduct, ‘separately considered,
constituting a breach of duty to’ Orser.”]; see also Restatement 2d Torts, § 876, Comment on
Clause (b), Example 6.)

Secondary Sources
5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 44

1 Levy et al., California Torts, Ch. 9, Civil Conspiracy, Concerted Action, and Related Theories of Joint
Liability, 88 9.01, 9.02 (Matthew Bender)
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248.16 (Matthew Bender)
37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent (Matthew Bender)

10 California Points and Authorities, Ch. 100A, Employer and Employee: Respondeat Superior (Matthew
Bender)

1 California Civil Practice: Torts (Thomson West) § 3:8
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e “[I]t is not necessary for a party to produce expert testimony on future earning ability although some
plaintiff’s attorneys may choose as a matter of trial tactics to present such evidence.” (Gargir v. B’Nei
Akiva (1998) 66 Cal.App.4th 1269, 1282 [78 Cal.Rptr.2d 557], internal citations omitted.)

e The Supreme Court has stated: “ ‘Under the prevailing American rule, a tort victim suing for damages
for permanent injuries is permitted to base his recovery “on his prospective earnings for the balance
of his life expectancy at the time of his injury undiminished by any shortening of that expectancy as a
result of the injury.” * ” (Fein v. Permanente Medical Group (1985) 38 Cal.3d 137, 153 [211
Cal.Rptr. 368, 695 P.2d 665], internal citations omitted.)

e “[T]he majority view is that no deduction is made for the injured party’s expected living expenses
during the lost years.” (Overly v. Ingalls Shipbuilding, Inc. (1999) 74 Cal.App.4th 164, 175 [87
Cal.Rptr.2d 626], internal citations omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §8§ 1666, 1667

California Tort Damages (Cont.Ed.Bar) Bodily Injury, § 1.42

4 Levy et al., California Torts, Ch. 52, Medical Expenses and Economic Loss, 8§ 52.10-52.11 (Matthew
Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages (Matthew Bender)
6 California Points and Authorities, Ch. 65, Damages (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) § 5:15
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“The “fair market value’ of real property is ‘the best price obtainable from a purchaser on a cash sale.’
It “is measured by the highest price the property would command if offered for sale in the open
market with a reasonable time allowed to the seller to find a purchaser who will buy with a
knowledge of all the uses to which it may be put.” ” (CMSH Co. v. Antelope Development, Inc. (1990)
223 Cal.App.3d 174, 182 [272 Cal.Rptr. 605], internal citations omitted.)

“Civil Code section 3334 requires that restoration costs be reasonable. In addition, general principles

of damages in trespass cases require that the damages bear a reasonable relationship to the harm
caused by the trespass. Mangini explains that whether abatement costs are reasonable requires an
evaluation of a number of fundamental considerations, including the expense and time required to
perform the abatement, along with other legitimate competing interests. (Mangini, supra, 12 Cal.4th
at p. 1100; see also Beck, supra, 44 Cal.App.4th at pp. 1221-1222 [reasonableness includes
consideration of monetary expense, burden on public, and costs of remediation versus value of
land].)” (Starrh & Starrh Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 583, 601 [63
Cal.Rptr.3d 165].)

“The trial court must instruct the jury on how to determine whether the statutory requirement that any

restoration costs be reasonable was met. It must also advise the jury what to do if the jury concludes
the evidence shows the proposed restoration project to be unreasonable.” (Starrh & Starrh Cotton
Growers, supra, 153 Cal.App.4th at pp. 600-601.)

“Trial courts in trespass actions have historically been given great flexibility to award damages that fit

the particular facts of the case.” (Starrh & Starrh Cotton Growers, supra, 153 Cal.App.4th at p. 604.)

“Where, as here, the plaintiffs have a personal reason to repair and the costs of repair are not
unreasonable in light of the damage to the property and the value after repair, costs of repair which
exceed the diminution in value may be awarded.” (Orndorff v. Christiana Community Builders (1990)
217 Cal.App.3d 683, 687 [266 Cal.Rptr. 193], internal citations omitted.)

“Contrary to the defendants’ argument, the ‘personal reason’ exception does not require that the
[plaintiffs] own a ‘unique’ home. Rather, all that is required is some personal use by them and a bona
fide desire to repair or restore.” (Orndorff, supra, 217 Cal.App.3d at p. 688.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, 8§ 1727, 1728

California Real Property Remedies Practice (Cont.Ed.Bar) Damages for Injury to Real Property, § 11.5

4 Levy et al., California Torts, Ch. 52, Medical Expenses and Economic Loss, § 52.35 (Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages (Matthew Bender)

6 California Points and Authorities, Ch. 65, Damages (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) § 5:19
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In light of these factors, we conclude that the term “benefits obtained’ may include profits enjoyed by
[defendant] that are directly linked to the wrongful trespass.” (Starrh & Starrh Cotton Growers,
supra, 153 Cal.App.4th at p. 604, internal citations omitted.)

e Restatement Second of Torts section 931 provides:

If one is entitled to a judgment for the detention of, or for preventing the use of, land or chattels,
the damages include compensation for

@) the value of the use during the period of detention or prevention or the value of the
use of or the amount paid for a substitute, and

(b) harm to the subject matter or other harm of which the detention is the legal cause.
Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1728
California Real Property Remedies Practice (Cont.Ed.Bar) Damages for Injury to Real Property, § 11.5
4 Levy et al., California Torts, Ch. 52, Medical Expenses and Economic Loss, 8 52.36 (Matthew Bender)
15 California Forms of Pleading and Practice, Ch. 177, Damages (Matthew Bender)
6 California Points and Authorities, Ch. 65, Damages (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) § 5:19
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e “Exact actuarial computation should result in a lump-sum, present-value award which if prudently
invested will provide the beneficiaries with an investment return allowing them to regularly withdraw
matching support money so that, by reinvesting the surplus earnings during the earlier years of the
expected support period, they may maintain the anticipated future support level throughout the period
and, upon the last withdrawal, have depleted both principal and interest.” (Canavin v. Pacific
Southwest Airlines (1983) 148 Cal.App.3d 512, 521 [196 Cal.Rptr. 82].)

e The Supreme Court has held that “it is not a violation of the plaintiff’s jury trial right for the court to
submit only the issue of the gross amount of future economic damages to the jury, with the timing of
periodic payments—and hence their present value—to be set by the court in the exercise of its sound

discretion.” (Salgado, supra, ~-Ceunty-of-Les-Angeles{1998)-19 Cal.4th at p. 629,-649-{80
CalRptr-2d-46-967-P-2d-585}, internal citation omitted.)

e “Neither party introduced any evidence of compounding or discounting factors, including how to
calculate an appropriate rate of return throughout the relevant years. Under such circumstances, the
‘jury would have been put to sheer speculation in determining ... “the present sum of money which ...
will pay to the plaintiff ... the equivalent of his [future economic] loss .... ” > ” (Schiernbeck v. Haight
(1992) 7 Cal.App.4th 869, 877 [9 Cal.Rptr.2d 716], internal citations omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1552

California Tort Damages (Cont.Ed.Bar) Bodily Injury, § 1.96

4 Levy et al., California Torts, Ch. 52, Medical Expenses and Economic Loss, 8§ 52.21-52.22 (Matthew
Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages (Matthew Bender)
6 California Points and Authorities, Ch. 65, Damages (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) § 5:22
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does not render such a tortious injury noncompensable. ‘For harm to body, feelings or reputation,
compensatory damages reasonably proportioned to the intensity and duration of the harm can be
awarded without proof of amount other than evidence of the nature of the harm. There is no direct
correspondence between money and harm to the body, feelings or reputation. There is no market price
for a scar or for loss of hearing since the damages are not measured by the amount for which one
would be willing to suffer the harm. The discretion of the judge or jury determines the amount of
recovery, the only standard being such an amount as a reasonable person would estimate as fair
compensation.” ” (Duarte v. Zachariah (1994) 22 Cal.App.4th 1652, 1664-1665 [28 Cal.Rptr.2d 88],
internal citations omitted.)

“The general rule of damages in tort is that the injured party may recover for all detriment caused
whether it could have been anticipated or not. In accordance with the general rule, it is settled in this
state that mental suffering constitutes an aggravation of damages when it naturally ensues from the
act complained of, and in this connection mental suffering includes nervousness, grief, anxiety,
worry, shock, humiliation and indignity as well as physical pain.” (Crisci v. The Security Insurance
Co. of New Haven, Connecticut (1967) 66 Cal.2d 425, 433 [58 Cal.Rptr. 13, 426 P.2d 173], internal
citations omitted.)

“[WThere a plaintiff has undergone surgery in which a herniated disc is removed and a metallic plate

inserted, and the jury has expressly found that defendant's negligence was a cause of plaintiff's injury,
the failure to award any damages for pain and suffering results in a damage award that is inadequate
as a matter of law.” (Dodson v. J. Pacific, Inc. (2007) 154 Cal.App.4th 931, 933 [64 Cal.Rptr.3d

920].)

“ “To entitle a plaintiff to recover present damages for apprehended future consequences, there must
be evidence to show such a degree of probability of their occurring as amounts to a reasonable
certainty that they will result from the original injury.” ” (Bellman v. San Francisco High School Dist.
(1938) 11 Cal.2d 576, 588 [81 P.2d 894], internal citation omitted.)

“To avoid confusion regarding the jury’s task in future cases, we conclude that when future
noneconomic damages are sought, the jury should be instructed expressly that they are to assume that
an award of future damages is a present value sum, i.e., they are to determine the amount in current
dollars paid at the time of judgment that will compensate a plaintiff for future pain and suffering. In
the absence of such instruction, unless the record clearly establishes otherwise, awards of future
damages will be considered to be stated in terms of their present or current value.” (Salgado, supra,

v County-of Los Angeles (1998) 19 Cal.4th at pp. 629, 646-647-[80 Cal.Rptr.2¢ 46, 967 P.2d 585].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, 8§ 1671-1675

California Tort Damages (Cont.Ed.Bar) Bodily Injury, 8§ 1.68-1.74

4 Levy et al., California Torts, Ch. 51, Pain and Suffering, 8§ 51.01-51.14 (Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages (Matthew Bender)
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6 California Points and Authorities, Ch. 65, Damages (Matthew Bender)

1 California Civil Practice: Torts (Thomson West) § 5:10
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so far and in favor of such person as the legislative power may declare.” ” (Barrett v.
Superior Court (1990) 222 Cal.App.3d 1176, 1184 [272 Cal.Rptr. 304], internal citations
omitted.)

“There are three distinct public policy considerations involved in the legislative creation of a
cause of action for wrongful death: ‘(1) compensation for survivors, (2) deterrence of
conduct and (3) limitation, or lack thereof, upon the damages recoverable.” ” (Barrett, supra,
222 Cal.App.3d at p. 1185, internal citation omitted.)

“We therefore conclude, on this basis as well, that ‘wrongful act’ as used in section 377
means any kind of tortious act, including the tortious act of placing defective products into
the stream of commerce.” (Barrett, supra, 222 Cal.App.3d at p. 1191.)

“In any action for wrongful death resulting from negligence, the complaint must contain
allegations as to all the elements of actionable negligence.” (Jacoves v. United
Merchandising Corp. (1992) 9 Cal.App.4th 88, 105 [11 Cal.Rptr.2d 468], internal citation
omitted.)

“Damages for wrongful death are not limited to compensation for losses with ‘ascertainable
economic value.” Rather, the measure of damages is the value of the benefits the heirs could
reasonably expect to receive from the deceased if she had lived.” (Allen v. Toledo (1980) 109
Cal.App.3d 415, 423 [167 Cal.Rptr. 270], internal citations omitted.)

“The death of a father may also cause a special loss to the children.” (Syah v. Johnson (1966)
247 Cal.App.2d 534, 547 [55 Cal.Rptr. 741], internal citation omitted.)

“These benefits include the personal services, advice, and training the heirs would have
received from the deceased, and the value of her society and companionship. ‘The services of
children, elderly parents, or nonworking spouses often do not result in measurable net
income to the family unit, yet unquestionably the death of such a person represents a
substantial “injury” to the family for which just compensation should be paid.” ” (Allen,
supra, 109 Cal.App.3d at p. 423, internal citations omitted.)

The wrongful death statute “has long allowed the recovery of funeral expenses in California
wrongful death actions.” (Vander Lind v. Superior Court (1983) 146 Cal.App.3d 358, 364
[194 Cal.Rptr. 209].)

“Where, as here, decedent was a husband and father, a significant element of damages is the
loss of financial benefits he was contributing to his family by way of support at the time of
his death and that support reasonably expected in the future. The total future lost support
must be reduced by appropriate formula to a present lump sum which, when invested to yield
the highest rate of return consistent with reasonable security, will pay the equivalent of lost
future benefits at the times, in the amounts and for the period such future benefits would have
been received.” (Canavin v. Pacific Southwest Airlines (1983) 148 Cal.App.3d 512, 52-521
[196 Cal.Rptr. 82], internal citations omitted.)
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omitted.)

e “lItis the shorter expectancy of life that is to be taken into consideration; for example, if, as in
the case here, the expectancy of life of the parents is shorter than that of the son, the benefits
to be considered are those only which might accrue during the life of the surviving parents.”
(Parsons v. Easton (1921) 184 Cal. 764, 770-771 [195 P. 419], internal citation omitted.)

e “The life expectancy of the deceased is a question of fact for the jury to decide, considering
all relevant factors including the deceased’s health, lifestyle and occupation. Life expectancy
figures from mortality tables are admissible but are not conclusive.” (Allen, supra, 109
Cal.App.3d at p. 424, internal citations omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, 8§ 1690-1697

California Tort Damages (Cont.Ed.Bar 2d ed.) Wrongful Death, §§ 3.1-3.58

4 Levy et al., California Torts, Ch. 55, Death and Survival Actions, 8§ 55.10-55.13 (Matthew
Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages (Matthew Bender)
6 California Points and Authorities, Ch. 65, Damages (Matthew Bender)

California Civil Practice: Torts (Thomson West) §§ 23:8-23:8.2
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(b) Whether or not qualified under subdivision (a), if they were dependent on the
decedent, the putative spouse, children of the putative spouse, stepchildren, or
parents. As used in this subdivision, ‘putative spouse’ means the surviving spouse
of a void or voidable marriage who is found by the court to have believed in good
faith that the marriage to the decedent was valid.

(©) A minor, whether or not qualified under subdivision (a) or (b), if, at the time of the
decedent’s death, the minor resided for the previous 180 days in the decedent’s
household and was dependent on the decedent for one-half or more of the minor’s
support.

(d) This section applies to any cause of action arising on or after January 1, 1993.

(e) The addition of this section by Chapter 178 of the Statutes of 1992 was not
intended to adversely affect the standing of any party having standing under prior
law, and the standing of parties governed by that version of this section as added

by Chapter 178 of the Statutes of 1992 shall be the same as specified herein as
amended by Chapter 563 of the Statutes of 1996.

() For the purpose of this section, “domestic partner” has the meaning provided in
Section 297 of the Family Code.

Code of Civil Procedure section 377.61 provides: “In an action under this article, damages may be
awarded that, under all the circumstances of the case, may be just, but may not include damages
recoverable under Section 377.34. The court shall determine the respective rights in an award of the
persons entitled to assert the cause of action.”

“A cause of action for wrongful death is purely statutory in nature, and therefore “exists only so far
and in favor of such person as the legislative power may declare.”” (Barrett v. Superior Court (1990)
222 Cal.App.3d 1176, 1184 [272 Cal.Rptr. 304], internal citations omitted.)

“Where the deceased was a minor child, recovery is based on the present value of reasonably
probable future services and contributions, deducting the probable cost of rearing the child.” (6
Witkin, Summary of Cal. Law (10th ed. 2005) Torts, 8 1695.)

“There is authority in such cases for deducting from the loss factors-including the pecuniary loss a
parent suffers by being deprived of the comfort, protection and society of a child-the prospective cost
to the parent of the child’s support and education. [{] Although neither the loss factors nor such
offsets are readily measurable in a particular case-nor need they be measured in precise terms of
dollars and cents-in the case at bench the jury had before it for consideration a court order subject to
mathematical computation which required plaintiff to pay support for his child in the sum of $125
monthly. The jury was entitled and required to take into consideration the prospective cost to plaintiff
of the boy’s maintenance and rearing, and they may well have offset their reasonable appraisal of
such costs, under the general verdict, against any pecuniary loss which they found that plaintiff
suffered.” (Fields v. Riley (1969) 1 Cal.App.3d 308, 315 [81 Cal.Rptr. 671], internal citations
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omitted.)

“There are three distinct public policy considerations involved in the legislative creation of a cause of
action for wrongful death: ‘(1) compensation for survivors, (2) deterrence of conduct and (3)
limitation, or lack thereof, upon the damages recoverable.”” (Barrett, supra, 222 Cal.App.3d at p.
1185, internal citation omitted.)

“We therefore conclude, on this basis as well, that “‘wrongful act” as used in section 377 means any
kind of tortious act, including the tortious act of placing defective products into the stream of
commerce.” (Barrett, supra, 222 Cal.App.3d at p. 1191.)

“In any action for wrongful death resulting from negligence, the complaint must contain allegations
as to all the elements of actionable negligence.” (Jacoves v. United Merchandising Corp. (1992) 9
Cal.App.4th 88, 105 [11 Cal.Rptr.2d 468], internal citation omitted.)

“Damages for wrongful death are not limited to compensation for losses with *ascertainable economic
value.” Rather, the measure of damages is the value of the benefits the heirs could reasonably expect
to receive from the deceased if she had lived.” (Allen v. Toledo (1980) 109 Cal.App.3d 415, 423 [167
Cal.Rptr. 270], internal citations omitted.)

The wrongful death statute “has long allowed the recovery of funeral expenses in California wrongful
death actions.” (Vander Lind v. Superior Court (1983) 146 Cal.App.3d 358, 364 [194 Cal.Rptr. 209].)

“The California statutes and decisions ... have been interpreted to bar the recovery of punitive
damages in a wrongful death action.” (Tarasoff v. Regents of Univ. of Cal. (1976) 17 Cal.3d 425, 450
[131 Cal.Rptr. 14, 551 P.2d 334], internal citation omitted.) There is an exception to this rule for
death by felony homicide for which the defendant has been convicted. (Civ. Code, § 3294(d).)

“Punitive damages are awardable to the decedent’s estate in an action by the estate representative
based on the cause of action the decedent would have had if he or she had survived.” (Rufo v.
Simpson (2001) 86 Cal.App.4th 573, 616 [103 Cal.Rptr.2d 492], internal citation omitted.)

“California cases have uniformly held that damages for mental and emotional distress, including grief
and sorrow, are not recoverable in a wrongful death action.” (Krouse v. Graham (1977) 19 Cal.3d 59,
72 [137 Cal.Rptr. 863, 562 P.2d 1022], internal citations omitted.)

“[A] simple instruction excluding considerations of grief and sorrow in wrongful death actions will
normally suffice.” (Krouse, supra, 19 Cal.3d at p. 69.)

“To avoid confusion regarding the jury’s task in future cases, we conclude that when future

noneconomic damages are sought, the jury should be instructed expressly that they are to assume that
an award of future damages is a present value sum, i.e., they are to determine the amount in current
dollars paid at the time of judgment that will compensate a plaintiff for future pain and suffering. In
the absence of such instruction, unless the record clearly establishes otherwise, awards of future
damages will be considered to be stated in terms of their present or current value.” (Salgado, supra,
19 Cal.4th at pp. 646-647.)
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them.” ” (Salahutdin v. Valley of Cal. (1994) 24 Cal.App.4th 555, 562 [29 Cal.Rptr.2d 463].)

e “[T]he fiduciary duty owed by brokers to their own clients is substantially more extensive than the
nonfiduciary duty codified in [Civil Code] section 2079 [duty to visually inspect and disclose
material facts].” (Michel, supra, __ Cal.App.4thatp. _.)

e “[Fiduciary] duties require full and complete disclosure of all material facts respecting the
property or relating to the transaction in question.” (Padgett v. Phariss (1997) 54 Cal.App.4th
1270, 1286 [63 Cal.Rptr.2d 373].)

e “Real estate brokers are subject to two sets of duties: those imposed by regulatory statutes, and
those arising from the general law of agency.” (Coldwell Banker Residential Brokerage Co. v.
Superior Court (2004) 117 Cal.App.4th 158, 164 [11 Cal.Rptr.3d 564].)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 794
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the filing of an additional answer or other responsive pleading by the tenant, and without
prior leave of court, and such an amendment shall not delay the matter from proceeding.
However, this subdivision shall apply only if the landlord provides actual notice to the tenant
that acceptance of the partial rent payment does not constitute a waiver of any rights,
including any right the landlord may have to recover possession of the property.”

“It is a general rule that the right of a lessor to declare a forfeiture of the lease arising from
some breach by the lessee is waived when the lessor, with knowledge of the breach, accepts
the rent specified in the lease. While waiver is a question of intent, the cases have required
some positive evidence of rejection on the landlord’s part or a specific reservation of rights in
the lease to overcome the presumption that tender and acceptance of rent creates.” (EDC
Assocs. v. Gutierrez (1984) 153 Cal.App.3d 167, 170 [200 Cal.Rptr. 333], internal citations
omitted.)

“The acceptance of rent by the landlord from the tenant, after the breach of a condition of the
lease, with full knowledge of all the facts, is a waiver of the breach and precludes the
landlord from declaring a forfeiture of the lease by reason of said breach. This is the general
rule and is supported by ample authority. ... “The most familiar instance of the waiver of the
forfeiture of a lease arises from the acceptance of rent by the landlord after condition broken,
and it is a universal rule that if the landlord accepts rent from his tenant after full notice or
knowledge of a breach of a covenant or condition in his lease for which a forfeiture might
have been demanded, this constitutes a waiver of forfeiture which cannot afterward be
asserted for that particular breach or any other breach which occurred prior to the acceptance
of the rent. In other words, the acceptance by a landlord of the rents, with full knowledge of a
breach in the conditions of the lease, and of all of the circumstances, is an affirmation by him
that the contract of lease is still in force, and he is thereby estopped from setting up a breach
in any of the conditions of the lease, and demanding a forfeiture thereof.” ” (Kern Sunset Qil
Co. v. Good Roads Qil Co. (1931) 214 Cal. 435, 440-441 [6 P.2d 71], internal citations
omitted.)

“Here the lessor not only relied upon the express agreement in the contract of the lease
against waiver of its right to assert a forfeiture for the acceptance of rent after knowledge of
the breach of covenant prohibiting assignment of the lease without its written consent first
obtained, but it also gave notice that its acceptance of the rent after the breach of covenant
became known was not to be construed as a consent to the assignment of the lease or a
waiver of its right to assert a forfeiture.” (Karbelnig v. Brothwell (1966) 244 Cal.App.2d 333,
342 [53 Cal.Rptr. 335].)

“The landlord had the obligation of going forward with the evidence in order to prove that
the money orders were not negotiated or that it took other action to insure that there was no
waiver. ‘Although a plaintiff ordinarily has the burden of proving every allegation of the
complaint and a defendant of proving any affirmative defense, fairness and policy may
sometimes require a different allocation. Where the evidence necessary to establish a fact
essential to a claim lies peculiarly within the knowledge and competence of one of the
parties, that party has the burden of going forward with the evidence on the issue although it
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the statutory remedies of section 1942 have traditionally been viewed as additional to, and
complementary of, the tenant's common law rights.” Thus, “. . . the statutory framework of section
1941 et seq. has never been viewed as a curtailment of the growth of the common law in this
field.” " (Stoiber v. Honeychuck (1980) 101 Cal.App.3d 903, 914-915 [162 Cal.Rptr. 194],
original italics, internal citations and footnote omitted.)

Secondary Sources
6 California Real Estate Law and Practice, Ch. 170, The Premises: Duties and Liabilities, 8§ 170.42[3]

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, 8§ 210.64[10]
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e “[I]tis not true that evidence of ‘some’ helpfulness or usefulness, if credited, would compel a
finding of independent economic value. The Restatement defines trade secret as business or
technical information “that is sufficiently valuable and secret to afford an actual or potential
economic advantage over others.” (Rest.3d, Unfair Competition, § 39.) The advantage ‘need not
be great,” but must be ‘more than trivial.” (Rest.3d, Unfair Competition, § 39, com. e, p. 430.)
Merely stating that information was helpful or useful to another person in carrying out a specific
activity, or that information of that type may save someone time, does not compel a factfinder to
conclude that the particular information at issue was ‘sufficiently valuable ... to afford an ...
economic advantage over others.” (Rest.3d, Unfair Competition, § 39.) The factfinder is entitled
to expect evidence from which it can form some solid sense of how useful the information is, e.g.,
how much time, money, or labor it would save, or at least that these savings would be ‘more than
trivial.” (Rest.3d., Unfair Competition, § 39, com. e.)” (Yield Dynamics, Inc. v. TEA Systems
Corp. (2007) 154 Cal.App.4th 547, 564-565 [66 Cal.Rptr.3d 1].)

e “Moreover, it seems inherent in the requirement of value, as codified, that it is relevant to ask to
whom the information may be valuable. The statute does not speak of value in the abstract, but of
the value that is “[d]eriv[ed] ... from not being generally known to the public or to other persons
who can obtain economic value from its disclosure or use ... .” In other words, the core inquiry is
the value to the owner in keeping the information secret from persons who could exploit it to the
relative disadvantage of the original owner.”” (Yield Dynamics, Inc., supra, 154 Cal.App.4th at p.
568, original italics, internal citation omitted.)

e “‘[C]ourts are reluctant to protect customer lists to the extent they embody information which is
‘readily ascertainable’ through public sources, such as business directories. [Citation.] On the
other hand, where the employer has expended time and effort identifying customers with
particular needs or characteristics, courts will prohibit former employees from using this
information to capture a share of the market. Such lists are to be distinguished from mere
identities and locations of customers where anyone could easily identify the entities as potential
customers. [Citations.] As a general principle, the more difficult information is to obtain, and the
more time and resources expended by an employer in gathering it, the more likely a court will
find such information constitutes a trade secret.” ” (San Jose Construction, Inc. v. S.B.C.C., Inc.
(2007) 155 Cal.App.4th 1528, 1539-1540 [67 Cal.Rptr.3d 54], internal citation omitted.)

e “The requirement that a customer list must have economic value to qualify as a trade secret has
been interpreted to mean that the secrecy of this information provides a business with a
‘substantial business advantage.’ In this respect, a customer list can be found to have economic
value because its disclosure would allow a competitor to direct its sales efforts to those customers
who have already shown a willingness to use a unique type of service or product as opposed to a
list of people who only might be interested.” (Morlife, Inc. v. Perry (1997) 56 Cal.App.4th 1514,
1522 [66 Cal.Rptr. 2d 731], internal citations omitted.)

Secondary Sources

Edelson & Kay, eds., Trade Secret Litigation and Protection in California (State Bar of California 2005)
Ch.1
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