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102.  Taking Notes During the Trial 

 
 
You have been given notebooks and may take notes during the trial. Do not remove the notebooks 
from the jury box at any time during the trial. You may take your notes into the jury room during 
deliberations.   
 
You should use your notes only to remind yourself of what happened during the trial. Do not let 
your note-taking interfere with your ability to listen carefully to all the testimony and to watch the 
witnesses as they testify. Nor should you allow your impression of a witness or other evidence to be 
influenced by whether or not other jurors are taking notes. Your independent recollection of the 
evidence should govern your verdict and you should not allow yourself to be influenced by the 
notes of other jurors if those notes differ from what you remember.   
 
[The court reporter is making a record of everything that is said. If during deliberations you have a 
question about what the witness said, you should ask that the court reporter’s records be read to 
you. You must accept the court reporter’s record as accurate.]    

 
 

Instructional History 
 

 
(New September 2003) 
 
(Revised April 2007) 

 
Directions for Use 

 
This instruction may be given as an introductory instruction or as a concluding instruction after trial. (See 
CACI No. 5010). 
    
The last bracketed paragraph should not be read if a court reporter is not being used to record the trial 
proceedings.  
 

Sources and Authority 
 
• California Rules of Court, Rule 2.1031 provides: “Jurors must be permitted to take written notes in all 

civil and criminal trials. At the beginning of a trial, a trial judge must inform jurors that they may take 
written notes during the trial. The court must provide materials suitable for this purpose.” 

 
• “Because of [the risks of note-taking], a number of courts have held that a cautionary instruction is 

required. For example, [one court] held that the instruction should include ‘an explanation ... that 
[jurors] should not permit their note-taking to distract them from the ongoing proceedings; that their 
notes are only an aid to their memory and should not take precedence over their independent 
recollection; that those jurors who do not take notes should rely on their independent recollection of 
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Secondary Sources  
 
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial, § 85   
 
4 California Trial Guide, Unit 91, Jury Deliberations and Rendition of Verdict, §§ 91.01-91.03 (Matthew 
Bender)   
 
(New February 2005)  
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• Evidence of prior settlement is not automatically admissible “Even if it appears that a witness 

could have been influenced in his testimony by the payment of money or the obtaining of a 
dismissal, the party resisting the admission of such evidence may still appeal to the court’s 
discretion to exclude it under section 352 of the code.” Granville v. Parsons (1968) 259 
Cal.App.2d 298, 305 [66 Cal.Rptr. 149].) 

 
Secondary Sources 
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454. Affirmative Defense--Statute of Limitations 

  

[Name of defendant] contends that [name of plaintiff]’s lawsuit was not filed within the time 
set by law. To succeed on this defense, [name of defendant] must prove that [name of 
plaintiff]’s claimed harm occurred before [insert date from applicable statute of limitation]. 
  

 
Instructional History 

 
(New April 2007) 
 

Directions for Use 
 

This instruction states the common law rule that an action accrues on the date of injury. (Jolly v. 
Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1109 [245 Cal.Rptr. 658; 751 P.2d 923].) 
 
For an instruction on the delayed-discovery rule, see CACI No. 455, Affirmative Defense— 
Statute of Limitations-Delayed Discovery. 
 
Do not use this instruction for attorney malpractice. (See CACI Nos. 610, Affirmative Defense-- 
Statute of Limitations—Attorney Malpractice—One-Year Limit, and 611, Affirmative Defense-- 
Statute of Limitations—Attorney Malpractice—Four-Year Limit) 
 

Sources and Authority 
 
• “Code of Civil Procedure section 335.1 provides a two-year limitation period for an action 

for assault, battery, or injury to, or for the death of, an individual caused by the wrongful act 
or neglect of another. 

 
• Code of Civil Procedure section 338(c) provides a three-year limitation period for an action 

for taking, detaining, or injuring any goods or chattels, including actions for the specific 
recovery of personal property. 

 
• Code of Civil Procedure section 340.2(c) provides a one-year limitation period for an action 

for the wrongful death of any plaintiff's decedent, based on exposure to asbestos, measured 
by the later of the date of death or the date the plaintiff first knew, or through the exercise of 
reasonable diligence should have known, that the death was caused or contributed to by 
exposure to asbestos. 

 
• A limitation period does not begin until a cause of action accrues, i.e., all essential elements 

are present and a claim becomes legally actionable.” (Glue-Fold, Inc. v. Slautterback Corp. 
(2000) 82 Cal. App. 4th 1018, 1029 [98 Cal.Rptr.2d 661], internal citations omitted.) 

 

12



PRELIMINARY DRAFT ONLY 
NOT APPROVED FOR USE BY THE JUDICIAL COUNCIL 

Copyright 2007 Judicial Council of California 

• “In tort actions, the statute of limitations commences when the last element essential to a 
cause of action occurs. The statute of limitations does not begin to run and no cause of action 
accrues in a tort action until damage has occurred. If the last element of the cause of action to 
occur is damage, the statute of limitations begins to run on the occurrence of ‘appreciable and 
actual harm, however uncertain in amount,’ that consists of more than nominal damages. ‘. . . 
[O]nce plaintiff has suffered actual and appreciable harm, neither the speculative nor 
uncertain character of damages nor the difficulty of proof will toll the period of limitation.’ 
Cases contrast actual and appreciable harm with nominal damages, speculative harm or the 
threat of future harm. The mere breach of duty—causing only nominal damages, speculative 
harm or the threat of future harm not yet realized—normally does not suffice to create a 
cause of action.” (San Francisco Unified School Dist. v. W. R. Grace & Co. (1995) 37 Cal. 
App. 4th 1318, 1326 [44 Cal. Rptr. 2d 305], internal citations omitted) 

 
• “ ‘[R]esolution of the statute of limitations issue is normally a question of fact … .’ ” 

(Romano v. Rockwell Internat., Inc. (1996) 14 Cal. 4th 479, 487 [59 Cal. Rptr. 2d 20, 926 
P.2d 1114].) 

 
Secondary Sources 
 
3 Witkin, California Procedure (4th ed. 1996) Actions, §§ 459-473, 517-545 
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elements. He has reason to suspect when he has 'notice or information of circumstances to 
put a reasonable person on inquiry'; he need not know the ‘specific 'facts' necessary to 
establish’ the cause of action; rather, he may seek to learn such facts through the ‘process 
contemplated by pretrial discovery’; but, within the applicable limitations period, he must 
indeed seek to learn the facts necessary to bring the cause of action in the first place--he 
"cannot wait for them to find him and sit on his rights; he must go find them himself if he can 
and file suit if he does. (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397-398 [87 
Cal.Rptr.2d 453, 981 P.2d 79], internal citations and footnote omitted.) 

 
•  “[I]t is the discovery of facts, not their legal significance, that starts the statute.” (Jolly, 

supra, 44 Cal. 3d at p. 1113.) 
 
• “While ignorance of the existence of an injury or cause of action may delay the running of 

the statute of limitations until the date of discovery, the general rule in California has been 
that ignorance of the identity of the defendant is not essential to a claim and therefore will 
not toll the statute. (Bernson v. Browning-Ferris Industries (1994) 7 Cal.4th 926, 932 [30 
Cal.Rptr.2d 440; 873 P.2d 613].)  

 
• “[U]nder the delayed discovery rule, a cause of action accrues and the statute of limitations 

begins to run when the plaintiff has reason to suspect an injury and some wrongful cause, 
unless the plaintiff pleads and proves that a reasonable investigation at that time would not 
have revealed a factual basis for that particular cause of action. In that case, the statute of 
limitations for that cause of action will be tolled until such time as a reasonable investigation 
would have revealed its factual basis. (Fox, supra, 35 Cal.4th at p. 803.) 

 
• A limitation period does not begin until a cause of action accrues, i.e., all essential elements 

are present and a claim becomes legally actionable. Developed to mitigate the harsh results 
produced by strict definitions of accrual, the common law discovery rule postpones accrual 
until a plaintiff discovers or has reason to discover the cause of action.” (Glue-Fold, Inc. v. 
Slautterback Corp. (2000) 82 Cal. App. 4th 1018, 1029 [98 Cal.Rptr.2d 661], internal 
citations omitted.) 

 
• “[T]he plaintiff may discover, or have reason to discover, the cause of action even if he does 

not suspect, or have reason to suspect, the identity of the defendant. That is because the 
identity of the defendant is not an element of any cause of action. It follows that failure to 
discover, or have reason to discover, the identity of the defendant does not postpone the 
accrual of a cause of action, whereas a like failure concerning the cause of action itself does. 
‘Although never fully articulated, the rationale for distinguishing between ignorance’ of the 
defendant and ‘ignorance’ of the cause of action itself ‘appears to be premised on the 
commonsense assumption that once the plaintiff is aware of’ the latter, he ‘normally’ has 
‘sufficient opportunity,’ within the ‘applicable limitations period,’ ‘to discover the identity’ 
of the former. He may ‘often effectively extend[]’ the limitations period in question ‘by the 
filing’ and amendment ‘of a Doe complaint’ and invocation of the relation-back doctrine. 
‘Where’ he knows the ‘identity of at least one defendant . . ., [he] must’ proceed thus.” 
(Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 399 [87 Cal.Rptr.2d 453, 981 P.2d 79], 
internal citations and footnote omitted.) 
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• “The discovery rule only delays accrual until the plaintiff has, or should have, inquiry notice 

of the cause of action. The discovery rule does not encourage dilatory tactics because 
plaintiffs are charged with presumptive knowledge of an injury if they have " ' "information 
of circumstances to put [them] on inquiry" ' " or if they have " ' "the opportunity to obtain 
knowledge from sources open to [their] investigation." ' " In other words, plaintiffs are 
required to conduct a reasonable investigation after becoming aware of an injury, and are 
charged with knowledge of the information that would have been revealed by such an 
investigation.” (Fox, supra, 35 Cal.4th at pp. 807-808.) 

 
• “When it is apparent from the face of the complaint that, but for the delayed discovery rule, 

the action would be time barred, it is the plaintiff's burden to show diligence. (McKelvey v. 
North Am. Inc. (1999) 74 Cal.App.4th 151, 160 [86 Cal.Rptr.3d 645].) 

 
• “ ‘[R]esolution of the statute of limitations issue is normally a question of fact … .’ ” 

(Romano v. Rockwell Internat., Inc. (1996) 14 Cal. 4th 479, 487 [59 Cal. Rptr. 2d 20, 926 
P.2d 1114].) 

 
Secondary Sources 
 
3 Witkin, California Procedure (4th ed. 1996) Actions, §§ 459-473, 517-545 
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3 California Forms of Pleading and Practice, Ch. 23, Animals: Civil Liability (Matthew Bender)   
 
1 California Civil Practice (Thomson West 2006) Torts, §§ 2:20–2:21 
1 Bancroft-Whitney’s California Civil Practice (1992) Torts, §§ 2:20-2:21   
 
(New September 2003)  
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the meaning of this section when he is on such property in the performance of any duty imposed upon 
him by the laws of this state or by the laws or postal regulations of the United States, or when he is on 
such property upon the invitation, express or implied, of the owner.” 

 
• This statute creates an exception to the general rule that an owner is not strictly liable for harm caused 

by a domestic animal absent knowledge of the animal’s vicious propensity. (Hicks v. Sullivan (1932) 
122 Cal.App. 635, 639 [10 P.2d 516].) 

 
•“[A] keeper, in contrast to an owner, is not an insurer of the good behavior of a dog, but must have 

scienter or knowledge of the vicious propensities of the animal before liability for injuries inflicted by 
such animal shall attach to him.” (Buffington v. Nicholson (1947) 78 Cal.App.2d 37, 42 [177 P.2d 
51].) 

 
• It is not necessary that the skin be broken in order for the statute to apply. (Johnson v. McMahan 

(1998) 68 Cal.App.4th 173, 176 [80 Cal.Rptr.2d 173].) 
 
• “The defenses of assumption of the risk and contributory negligence may still be asserted” in an 

action brought under section 3342. (Johnson, supra, 68 Cal.App.4th at p. 176.) 
 
• “A veterinarian or a veterinary assistant who accepts employment for the medical treatment of a dog, 

aware of the risk that any dog, regardless of its previous nature, might bite while being treated, has 
assumed this risk as part of his or her occupation.” (Nelson v. Hall (1985) 165 Cal. App. 3d 709, 715 
[211 Cal.Rptr. 668].) 

 
• “[Plaintiff], by virtue of the nature of her occupation as a kennel worker, assumed the risk of being 

bitten or otherwise injured by the dogs under her care and control while in the custody of the 
commercial kennel where she worked pursuant to a contractual boarding agreement. The Court of 
Appeal correctly concluded a strict liability cause of action under the dog bite statute (§ 3342) was 
therefore unavailable to [plaintiff].” (Priebe v. Nelson (2006) 39 Cal. 4th 1112, 1132 [47 Cal.Rptr.3d 
553; 140 P.3d 848].) 

 
• The definition of “lawfully upon the private property of such owner” effectively prevents trespassers 

from obtaining recovery under the Dog Bite Statute. (Fullerton v. Conan (1948) 87 Cal.App.2d 354, 
358 [197 P.2d 59].)  

 
Secondary Sources  
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1408–14126 Witkin, Summary of 
California Law (9th ed. 1988) Torts, §§ 1223-1225, pp. 657-661   
 
1 Levy et al., California Torts, Ch. 6, Strict Liability for Injuries Caused by Animals, § 6.12   
 
California Tort Guide (Cont.Ed.Bar 1996) § 3.2   
 
3 California Forms of Pleading and Practice, Ch. 23, Animals: Civil Liability (Matthew Bender)   
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17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)   
 
1 California Civil Practice (Thomson West 2006) Torts, § 2:16 
1 Bancroft-Whitney’s California Civil Practice (1992) Torts, § 2:16   
 
(New September 2003)  
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Enforcement, if the therapist asserts that he or she is immune from liability under Civil Code section 
43.92(b) by having made reasonable efforts to warn the victim and a law enforcement agency of the 
threat. 
 
In a wrongful death case, insert the name of the decedent victim where applicable. 
 

Sources and Authority 
 
• Civil Code section 43.92(a) provides: 

There shall be no monetary liability on the part of, and no cause of action shall arise against, any 
person who is a psychotherapist as defined in Section 1010 of the Evidence Code in failing to warn of 
and protect from a patient’s threatened violent behavior or failing to predict and warn of and protect 
from a patient’s violent behavior except where the patient has communicated to the psychotherapist a 
serious threat of physical violence against a reasonably identifiable victim or victims. 

 
• “[T]herapists cannot escape liability merely because [the victim] was not their patient. When a 

therapist determines, or pursuant to the standards of his profession should determine, that his patient 
presents a serious danger of violence to another, he incurs an obligation to use reasonable care to 
protect the intended victim against such danger. The discharge of this duty may require the therapist 
to take one or more of various steps, depending upon the nature of the case. Thus it may call for him 
to warn the intended victim or others likely to apprise the victim of the danger, to notify the police, or 
to take whatever other steps are reasonably necessary under the circumstances.” (Tarasoff, supra, 17 
Cal. 3d at p. 431.) 
 

• Civil Code section 43.92 was enacted to limit the liability of psychotherapists under Tarasoff 
regarding a therapist’s duty to warn an intended victim. (Barry v. Turek (1990) 218 Cal.App.3d 1241, 
1244–1245 [267 Cal.Rptr. 553].) Under this provision, “[p]sychotherapists thus have immunity from 
Tarasoff claims except where the plaintiff proves that the patient has communicated to his or her 
psychotherapist a serious threat of physical violence against a reasonably identifiable victim or 
victims.” (Id. at p. 1245.) 

 
• “When the communication of the serious threat of physical violence is received by the therapist from 

a member of the patient’s immediate family and is shared for the purpose of facilitating and 
furthering the patient’s treatment, the fact that the family member is not technically a ‘patient’ is not 
crucial to the statute’s purpose.” (Ewing v. Goldstein (2004) 120 Cal.App.4th 807, 817 [15 
Cal.Rptr.3d 864].) 

 
• “Section 43.92 strikes a reasonable balance in that it does not compel the therapist to predict the 

dangerousness of a patient. Instead, it requires the therapist to attempt to protect a victim under 
limited circumstances, even though the therapist's disclosure of a patient confidence will potentially 
disrupt or destroy the patient's trust in the therapist. However, the requirement is imposed upon the 
therapist only after he or she determines that the patient has made a credible threat of serious physical 
violence against a person. (Calderon v. Glick (2005) 131 Cal. App. 4th 224, 231 [31 Cal.Rptr.3d 
707].) 
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Secondary Sources  
 
6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, §§ 1050, 1051 
 
26 California Forms of Pleading and Practice, Ch. 304, Insane and Other Incompetent Persons (Matthew 
Bender) 
 
11 California Points and Authorities, Ch. 117, Insane and Incompetent Persons (Matthew Bender) 
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26 California Forms of Pleading and Practice, Ch. 304, Insane and Other Incompetent Persons (Matthew 
Bender) 
 
11 California Points and Authorities, Ch. 117, Insane and Incompetent Persons (Matthew Bender) 
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supervision and control during the operation, the relationship of master and servant exists, and the 
surgeon is liable, under the doctrine of respondeat superior, for the employee's negligence.'" (Thomas, 
supra, 47 Cal.App.4th at p. 966-967.) 

 
• This doctrine applies only to medical personnel who are actively participating in the surgical 

procedure. (Thomas, supra, 47 Cal.App.4th at p. 966-967.) 
 
• While the ``captain of the ship’’ doctrine has never been expressly rejected, it has been eroded by 

modern courts: ``A theory that the surgeon directly controls all activities of whatever nature in the 
operating room certainly is not realistic in present day medical care.’’ (Truhitte ,supra, v. French 
Hospital (1982) 128 Cal.App.3d 332,at p. 348 [180 Cal.Rptr. 152].) 

 
• “[T]he Truhitte court ignores what we have already recognized as the special relationship between a 

vulnerable hospital patient and the surgeon operating on the patient. A helpless patient on the 
operating table who cannot understand or control what is happening reasonably expects a surgeon to 
oversee her care and to look out for her interests. We find this special relationship sufficient 
justification for the continued application of captain of the ship doctrine. Moreover, in light of the 
Supreme Court's expressions of approval of the doctrine …., we feel compelled to adhere to the 
doctrine.” (Fields v. Yusuf, supra, xxx Cal.App.4th at p. xxx, internal citations omitted.) 

 
• Absent evidence of right to control, an operating surgeon is generally not responsible for the conduct 

of anesthesiologists or others who independently carry out their duties. (Seneris v. Haas (1955) 45 
Cal.2d 811, 828 [291 P.2d 915]; Marvulli v. Elshire (1972) 27 Cal.App.3d 180, 187 [103 Cal.Rptr. 
461].) 

 
•This doctrine applies only to medical personnel who are actively participating in the surgical procedure. 

(Thomas v. Intermedics Orthopedics, Inc. (1996) 47 Cal.App.4th 957, 969 [55 Cal.Rptr.2d 197].)  
 
Secondary Sources  
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 976 
6 Witkin, Summary of California Law (2002 supp.) Torts, § 795, p. 73   
 
3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.45 
(Matthew Bender)   
 
California Tort Guide (Cont.Ed.Bar 1996) § 9.4   
 
36 California Forms of Pleading and Practice, Ch. 414, Physicians and Other Medical Personnel 
(Matthew Bender)   
 
17 California Points and Authorities, Ch. 175, Physicians and Surgeons (Matthew Bender)   
 
(New September 2003)  
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Sources of Authority 
 
• ``Claims for `wrongful life’ are essentially actions for malpractice based on negligent genetic 

counseling and testing.’’ (Gami v. Mullikin Medical Center (1993) 18 Cal.App.4th 870, 883 [22 
Cal.Rptr.2d 819].) Since the wrongful life action corresponds to the wrongful birth action, it is 
reasonable to conclude that this principle applies to wrongful birth actions. 

 
• Regarding wrongful life actions, courts have observed: ``[A]s in any medical malpractice action, the 

plaintiff must establish: `(1) the duty of the professional to use such skill, prudence, and diligence as 
other members of his profession commonly possess and exercise; (2) a breach of that duty; (3) a 
proximate causal connection between the negligent conduct and the resulting injury; and (4) actual 
loss or damage resulting from the professional’s negligence.’ [Citation.]’’ (Gami, supra, 18 
Cal.App.4th at p. 877.) 

 
• The negligent failure to administer a test that had only a twenty-percent chance of detecting Downs 

Syndrome did not establish a reasonably probable causal connection to the birth of a child with this 
genetic abnormality. (Simmons, supra.) 

 
• Both parent and child may recover damages to compensate for ``the extraordinary expenses necessary 

to treat the hereditary ailment.’’ (Turpin v. Sortini (1982) 31 Cal.3d 220, 239 [182 Cal.Rptr. 337, 643 
P.2d 954].) 

 
• In wrongful birth actions, parents are permitted to recover the medical expenses incurred on behalf of 

a disabled child. (Turpin, supra, 31 Cal.3d at p. 238.) Such children can also recover medical 
expenses in a wrongful life action, though both parent and child may not recover the same expenses. 
(Ibid.)  

 
Secondary Sources  
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 979–985  
6 Witkin, Summary of California Law (9th ed. 1988) Torts, §§ 797-800, pp. 143-152   
 
3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, §§ 31.15, 
31.50 (Matthew Bender)   
 
California Tort Guide (Cont.Ed.Bar 1996) §§ 9.21-9.22   
 
36 California Forms of Pleading and Practice, Ch. 414, Physicians and Other Medical Personnel 
(Matthew Bender)   
 
(New September 2003)  
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In order for this instruction to apply, the genetic impairment must result in a physical or mental disability. 
This is implied by the fourth element in the instruction.   
 
The general medical negligence instructions-instructions on the standard of care and causation-could be 
used in conjunction with this one.  
 

Sources of Authority 
 
• ``[I]t may be helpful to recognize that although the cause of action at issue has attracted a special 

name-`wrongful life’-plaintiff’s basic contention is that her action is simply one form of the familiar 
medical or professional malpractice action. The gist of plaintiff’s claim is that she has suffered harm 
or damage as a result of defendants’ negligent performance of their professional tasks, and that, as a 
consequence, she is entitled to recover under generally applicable common law tort principles.’’ 
(Turpin v. Sortini (1982) 31 Cal.3d 220, 229 [182 Cal.Rptr. 337, 643 P.2d 954].) 

 
• ``Claims for `wrongful life’ are essentially actions for malpractice based on negligent genetic 

counseling and testing.’’ (Gami v. Mullikin Medical Center (1993) 18 Cal.App.4th 870, 883 [22 
Cal.Rptr.2d 819].) 

 
• General damages are not available: ``[W]e conclude that while a plaintiff-child in a wrongful life 

action may not recover general damages for being born impaired as opposed to not being born at all, 
the child-like his or her parents-may recover special damages for the extraordinary expenses 
necessary to treat the hereditary ailment.’’ (Turpin, supra, 31 Cal.3d at p. 239.) 

 
• A child may not recover for loss of earning capacity in a wrongful life action. (Andalon v. Superior 

Court (1984) 162 Cal.App.3d 600, 614 [208 Cal.Rptr. 899].) 
 
• The negligent failure to administer a test that had only a twenty-percent chance of detecting a genetic 

abnormalityDowns Syndrome did not establish a reasonably probable causal connection to the birth 
of a child with Down’s Syndromethis genetic abnormality. (Simmons, supra v. West Covina Medical 
Clinic (1989) 212 Cal.App.3d 696, 702-703 [260 Cal.Rptr. 772].) 

 
• Wrongful life does not apply to normal children. (Alexandria S. v. Pacific Fertility Medical Center 

(1997) 55 Cal.App.4th 110, 122 [64 Cal.Rptr.2d 23].) 
 
• Civil Code section 43.6(a) provides: ``No cause of action arises against a parent of a child based upon 

the claim that the child should not have been conceived or, if conceived, should not have been 
allowed to have been born alive.’’  

 
Secondary Sources  
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 979–985  
6 Witkin, Summary of California Law (9th ed. 1988) Torts, §§ 797-800, pp. 143-152   
 
3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, §§ 31.15, 
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31.50 (Matthew Bender)   
 
California Tort Guide (Cont.Ed.Bar 1996) §§ 9.21-9.22   
 
36 California Forms of Pleading and Practice, Ch. 414, Physicians and Other Medical Personnel 
(Matthew Bender)   
 
16 California Points and Authorities, Ch. 165, Negligence, § 165.70 (Matthew Bender)   
 
(New September 2003) 
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treatment and the doctor performs another, the requisite element of deliberate intent to deviate from 
the consent given is present. However, when the patient consents to certain treatment and the doctor 
performs that treatment but an undisclosed inherent complication with a low probability occurs, no 
intentional deviation from the consent given appears; rather, the doctor in obtaining consent may have 
failed to meet his due care duty to disclose pertinent information. In that situation the action should be 
pleaded in negligence. (Cobb v. Grant, supra, 8 Cal.3d at 240.) 

 
•Battery may also be found if a conditional consent is violated: ``[I]t is well recognized a person may 

place conditions on [his or her] consent. If the actor exceeds the terms or conditions of the consent, 
the consent does not protect the actor from liability for the excessive act.’’ (Ashcraft v. King (1991) 
228 Cal.App.3d 604, 610 [278 Cal.Rptr. 900].) 

 
• ``Confusion may arise in the area of `exceeding a patient’s consent.’ In cases where a doctor exceeds 

the consent and such excess surgery is found necessary due to conditions arising during an operation 
which endanger the patient’s health or life, the consent is presumed. The surgery necessitated is 
proper (though exceeding specific consent) on the theory of assumed consent, were the patient made 
aware of the additional need.’’ (Pedesky v. Bleiberg (1967) 251 Cal.App.2d 119, 123 [59 Cal.Rptr. 
294].) 

 
• ``Consent to medical care, including surgery, may be express or may be implied from the 

circumstances.’’ (Bradford v. Winter (1963) 215 Cal.App.2d 448, 454 [30 Cal.Rptr. 243].) 
 
• ``It is elemental that consent may be manifested by acts or conduct and need not necessarily be shown 

by a writing or by express words. [Citations.]’’ (Kritzer v. Citron (1950) 101 Cal.App.2d 33, 38-39 
[224 P.2d 808].)  

 
Secondary Sources  
 
5 Witkin, Summary of California Law (9th ed. 1988) Torts, §§ 352-562, pp. 439-658   
 
3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.41, 
Ch. 41, Assault and Battery (Matthew Bender)   
 
California Tort Guide (Cont.Ed.Bar 1996) §§ 9.11-9.16   
 
6 California Forms of Pleading and Practice, Ch. 58, Assault and Battery, § 58.14, Ch. 414, Physicians 
and Other Medical Personnel (Matthew Bender)   
 
2 California Points and Authorities, Ch. 21, Assault and Battery (Matthew Bender)   
 
17 California Points and Authorities, Ch. 175, Physicians and Surgeons (Matthew Bender)   
 
33 California Legal Forms, Ch. 104, Health Care Transactions, Consents, and Directives, § 104.11 
(Matthew Bender)   
 
(Revised October 2004)  
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5 Witkin, Summary of California Law (9th ed. 1988) Torts, §§ 352-562, pp. 439-65  
 
3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.41, 
Ch. 41, Assault and Battery (Matthew Bender) 
 
California Tort Guide (Cont.Ed.Bar 1996) §§ 9.11-9.16 
 
6 California Forms of Pleading and Practice, Ch. 58, Assault and Battery, § 58.14, Ch. 414, Physicians 
and Other Medical Personnel (Matthew Bender)   
 
2 California Points and Authorities, Ch. 21, Assault and Battery (Matthew Bender) 
 
17 California Points and Authorities, Ch. 175, Physicians and Surgeons (Matthew Bender) 
 
33 California Legal Forms, Ch. 104, Health Care Transactions, Consents, and Directives, § 104.11 
(Matthew Bender) 
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warn or to repair the condition constitutes negligence. Whether or not a guest has a right to expect 
that his host will remedy dangerous conditions on his account, he should reasonably be entitled to rely 
upon a warning of the dangerous condition so that he, like the host, will be in a position to take 
special precautions when he comes in contact with it.” (Rowland v. Christian (1968) 69 Cal.2d 108, 
119 [70 Cal.Rptr. 97, 443 P.2d 561].) 

 
• “An owner of property is not an insurer of safety, but must use reasonable care to keep the premises 

in a reasonably safe condition and must give warning of latent or concealed perils.” (Lucas v. George 
T. R. Murai Farms, Inc. (1993) 15 Cal.App.4th 1578, 1590 [19 Cal.Rptr.2d 436], internal citation 
omitted.) 

 
• “Although liability might easily be found where the landowner has actual knowledge of the 

dangerous condition, ‘[the] landowner’s lack of knowledge of the dangerous condition is not a 
defense. He has an affirmative duty to exercise ordinary care to keep the premises in a reasonably 
safe condition, and therefore must inspect them or take other proper means to ascertain their 
condition. And if, by the exercise of reasonable care, he would have discovered the dangerous 
condition, he is liable.’” (Swanberg v. O’Mectin (1984) 157 Cal.App.3d 325, 330 [203 Cal.Rptr. 701], 
internal citation omitted.) 

 
• Whether a hazard is concealed is a factual matter. (Kinsman v. Unocal Corp. (2005) 37 Cal. 4th 659, 

682 [36 Cal.Rptr.3d 495; 123 P.3d 931].) 
 
Secondary Sources  
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1119–11236 Witkin, Summary of 
California Law (9th ed. 1988) Torts, §§ 924-928   
 
1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.04 (Matthew Bender)   
 
6 California Real Estate Law and Practice, Ch. 170, The Premises: Duties and Liabilities, § 170.02 
(Matthew Bender)   
 
11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property Owners, § 381.20 
(Matthew Bender)   
 
29 California Forms of Pleading and Practice, Ch. 334, Landlord and Tenant: Claims for Damages, § 
334.51 (Matthew Bender)   
 
36 California Forms of Pleading and Practice, Ch. 421, Premises Liability (Matthew Bender)   
 
17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)   
 
California Civil Practice (Thomson West 2006) Torts, § 16:4 
1 Bancroft-Whitney’s California Civil Practice (1992) Torts, § 16:4   
 
(New September 2003)  
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6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1117 
6 Witkin, Summary of California Law (9th ed. 1988) Torts, § 922   
 
1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.08 (Matthew Bender)   
 
11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property Owners, § 381.23 
(Matthew Bender)   
 
36 California Forms of Pleading and Practice, Ch. 421, Premises Liability (Matthew Bender)   
 
17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)   
 
(New September 2003)  
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Sources and Authority 
 

 
• “We conclude that a hirer of an independent contractor is not liable to an employee of the 

contractor merely because the hirer retained control over safety conditions at a worksite, but that a 
hirer is liable to an employee of a contractor insofar as a hirer’s exercise of retained control 
affirmatively contributed to the employee’s injuries.” (Hooker, supra, 27 Cal.4th at p. 202.) 

 
• “Imposing tort liability on a hirer of an independent contractor when the hirer’s conduct has 

affirmatively contributed to the injuries of the contractor’s employee is consistent with the 
rationale of our decisions in Privette, Toland and Camargo because the liability of the hirer in 
such a case is not “‘in essence ‘vicarious’ or ‘derivative’ in the sense that it derives from the ‘act 
or omission’ of the hired contractor.’” To the contrary, the liability of the hirer in such a case is 
direct in a much stronger sense of that term.” (Hooker, supra, 27 Cal.4th at pp. 211-212, internal 
citations and footnote omitted.) 

 
• “Such affirmative contribution need not always be in the form of actively directing a contractor or 

contractor’s employee. There will be times when a hirer will be liable for its omissions. For 
example, if the hirer promises to undertake a particular safety measure, then the hirer’s negligent 
failure to do so should result in liability if such negligence leads to an employee injury.” (Hooker, 
supra, 27 Cal.4th at p. 212, fn. 3.) 

 
• Restatement Second of Torts, section 414, provides: “One who entrusts work to an independent 

contractor, but who retains the control of any part of the work, is subject to liability for physical 
harm to others for whose safety the employer owes a duty to exercise reasonable care, which is 
caused by his failure to exercise his control with reasonable care.” 

 
• “[W]e hold that a hirer is liable to an employee of an independent contractor insofar as the hirer’s 

provision of unsafe equipment affirmatively contributes to the employee’s injury.” (McKown v. 
Wal-Mart Stores, Inc. (2002) 27 Cal.4th 219, 222 [115 Cal.Rptr.2d 868, 38 P.3d 1094.]) 

 
• “‘[W]here the hiring party actively contributes to the injury by supplying defective equipment, it 

is the hiring party’s own negligence that renders it liable, not that of the contractor.’” (McKown, 
supra, 27 Cal.4th at p. 225, internal citation omitted.)  

 
Secondary Sources 
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1117 
 
1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.08 (Matthew Bender)   
 
11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property Owners, § 381.23 
(Matthew Bender)   
 
36 California Forms of Pleading and Practice, Ch. 421, Premises Liability (Matthew Bender)   
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17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)   
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Control Dist. (1967) 252 Cal.App.2d 166, 172 [60 Cal.Rptr. 364].) 
 
• “[T]he question of the reasonableness of a public entity’s action in any particular situation is one of 

fact for a jury.” (Swaner v. City of Santa Monica (1984) 150 Cal.App.3d 789, 810 [198 Cal.Rptr. 
208].)  

 
Secondary Sources  
 
5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 272 
5 Witkin, Summary of California Law (9th ed. 1988) Torts, § 185   
 
5 Levy et al., California Torts, Ch. 61, Particular Liabilities and Immunities of Public Entities and Public 
Employees, § 61.03 (Matthew Bender)   
 
2 California Government Tort Liability Practice (Cont.Ed.Bar 4th ed. 1999), §§ 12.61-12.62   
 
36 California Forms of Pleading and Practice, Ch. 421, Premises Liability (Matthew Bender)   
 
17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)   
 
(New September 2003)  
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that the reasonableness of the action taken shall be determined by the ‘trial or appellate court.’” (De 
La Rosa v. City of San Bernardino (1971) 16 Cal.App.3d 739, 749 [94 Cal.Rptr. 175].)  

 
Secondary Sources  
 
5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 272 
5 Witkin, Summary of California Law (9th ed. 1988) Torts, § 185   
 
5 Levy et al., California Torts, Ch. 61, Particular Liabilities and Immunities of Public Entities and Public 
Employees, § 61.03 (Matthew Bender)   
 
2 California Government Tort Liability Practice (Cont.Ed.Bar 4th ed. 1999), §§ 12.63-12.65   
 
36 California Forms of Pleading and Practice, Ch. 421, Premises Liability (Matthew Bender)   
 
17 California Points and Authorities, Ch. 178, Premises Liability (Matthew Bender)   
 
(New September 2003)  
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• “An insurer's obligations under the implied covenant of good faith and fair dealing with respect to 

first party coverage include a duty not to unreasonably withhold benefits due under the policy. An 
insurer that unreasonably delays, or fails to pay, benefits due under the policy may be held liable in 
tort for breach of the implied covenant. The withholding of benefits due under the policy may 
constitute a breach of contract even if the conduct was reasonable, but liability in tort arises only if 
the conduct was unreasonable, that is, without proper cause. In a first party case, as we have here, the 
withholding of benefits due under the policy is not unreasonable if there was a genuine dispute 
between the insurer and the insured as to coverage or the amount of payment due.” (Rappaport-Scott 
v. Interinsurance Exch. of the Auto. Club (2007) 2007 Cal. App. LEXIS 35, 9-10 [], internal citations 
omitted.) 

 
• “[T]here are at least two separate requirements to establish breach of the implied covenant: (1) 

benefits due under the policy must have been withheld; and (2) the reason for withholding benefits 
must have been unreasonable or without proper cause.” (Love v. Fire Insurance Exchange (1990) 221 
Cal.App.3d 1136, 1151 [271 Cal.Rptr. 246], internal citations omitted.) 

 
•“[T]he elements of the tort cannot be defined by the terms of the policy; for there to be a breach of the 

implied covenant, the failure to bestow benefits must have been under circumstances or for reasons 
which the law defines as tortious. ... ‘[T]he mere denial of benefits, however, does not demonstrate 
bad faith.’” (California Shoppers, Inc. v. Royal Globe Insurance Co. (1985) 175 Cal.App.3d 1, 15 
[221 Cal.Rptr. 171], internal citation omitted.) 

 
• “[A]n insurer’s erroneous failure to pay benefits under a policy does not necessarily constitute bad 

faith entitling the insured to recover tort damages. ‘[T]he ultimate test of [bad faith] liability in the 
first party cases is whether the refusal to pay policy benefits was unreasonable.’ ... In other words, 
‘before an [insurer] can be found to have acted tortiously, i.e., in bad faith, in refusing to bestow 
policy benefits, it must have done so “without proper cause.’”” (Opsal v. United Services Automobile 
Assn. (1991) 2 Cal.App.4th 1197, 1205 [10 Cal.Rptr.2d 352], citations omitted.) 

 
• “[A]n insurer denying or delaying the payment of policy benefits due to the existence of a genuine 

dispute with its insured as to the existence of coverage liability or the amount of the insured’s 
coverage claim is not liable in bad faith even though it might be liable for breach of contract.” 
(Chateau Chamberay Homeowners Assn. v. Associated International Insurance Co. (2001) 90 
Cal.App.4th 335, 347 [108 Cal.Rptr.2d 776].) 

 
• “Despite the difference between the $ 7,000 offered by [the insurer] and the $ 33,000 later determined 

to be payable on the policy, the vast difference between the $ 346,732.34 in losses claimed by [the 
insured] and the $ 63,000 in actual losses as determined by the arbitrator demonstrates, as a matter of 
law, that a genuine dispute existed as to the amount payable on the claim.” (Rappaport-Scott, supra, - 
- Cal.App.4th at p. --, emphasis the court’s.) 

 
• “[I]f the conduct of [the insurer] in defending this case was objectively reasonable, its subjective 

intent is irrelevant. (Morris v. Paul Revere Life Insurance Co. (2003) 109 Cal. App. 4th 966, 973 [135 
Cal.Rptr.2d 718].) 
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• “[A]n insurer may breach the covenant of good faith and fair dealing when it fails to properly 

investigate its insured’s claim.” (Egan v. Mutual of Omaha Insurance Co. (1979) 24 Cal.3d 809, 817 
[169 Cal.Rptr. 691, 620 P.2d 141].) 

 
• “To fulfill its implied obligation, an insurer must give at least as much consideration to the interests 

of the insured as it gives to its own interests. When the insurer unreasonably and in bad faith 
withholds payment of the claim of its insured, it is subject to liability in tort. And an insurer cannot 
reasonably and in good faith deny payments to its insured without fully investigating the grounds for 
its denial.” (Frommoethelydo v. Fire Insurance Exchange (1986) 42 Cal.3d 208, 214-215 [228 
Cal.Rptr. 160, 721 P.2d 41], internal citation omitted.) 

 
• “To protect [an insured’s] interests it is essential that an insurer fully inquire into possible bases that 

might support the insured’s claim. Although we recognize that distinguishing fraudulent from 
legitimate claims may occasionally be difficult for insurers, ... an insurer cannot reasonably and in 
good faith deny payments to its insured without thoroughly investigating the foundation for its 
denial.” (Egan, supra, 24 Cal.3d at p. 819.) 

 
• “When investigating a claim, an insurance company has a duty to diligently search for evidence 

which supports its insured’s claim. If it seeks to discover only the evidence that defeats the claim it 
holds its own interest above that of the insured.” (Mariscal v. Old Republic Insurance Co. (1996) 42 
Cal.App.4th 1617, 1620 [50 Cal.Rptr.2d 224].) 

 
• “An unreasonable failure to investigate amounting to ... unfair dealing may be found when an insurer 

fails to consider, or seek to discover, evidence relevant to the issues of liability and damages. ... [¶] 
The insurer’s willingness to reconsider its denial of coverage and to continue an investigation into a 
claim has been held to weigh in favor of its good faith.” (Shade Foods, Inc. v. Innovative Products 
Sales & Marketing, Inc. (2000) 78 Cal.App.4th 847, 880 [93 Cal.Rptr.2d 364], internal citation 
omitted.) 

 
• “[W]hether an insurer breached its duty to investigate [is] a question of fact to be determined by the 

particular circumstances of each case.” (Paulfrey v. Blue Chip Stamps (1983) 150 Cal.App.3d 187, 
196 [197 Cal.Rptr. 501].) 

 
• “[W]ithout actual presentation of a claim by the insured in compliance with claims procedures 

contained in the policy, there is no duty imposed on the insurer to investigate the claim.” (California 
Shoppers, Inc. v. Royal Globe Insurance Co. (1985) 175 Cal.App.3d 1, 57 [221 Cal.Rptr. 171].) 

 
• “It would seem reasonable that any responsibility to investigate on an insurer’s part would not arise 

unless and until the threshold issue as to whether a claim was filed, or a good faith effort to comply 
with claims procedure was made, has been determined. In no event could an insured fail to keep 
his/her part of the bargain in the first instance, and thereafter seek recovery for breach of a duty to pay 
seeking punitive damages based on an insurer’s failure to investigate a nonclaim.” (Paulfrey, supra, 
150 Cal.App.3d at pp. 199-200.) 

 
Secondary Sources  
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Croskey et al., California Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶¶ 12:848 to 
12:904 
 
2 California Insurance Law & Practice, Ch. 13, Claims Handling and the Duty of Good Faith, § 13.04[1]- 
[3] (Matthew Bender)   
 
1 California Liability Insurance Practice: Claims & Litigation (Cont.Ed.Bar 2006) Ch. 9, Investigating 
the Claim, §§ 9.2-9.3, 9.14-9.22A 
 
1 California Liability Insurance Practice: Claims & Litigation (Cont.Ed.Bar 2002) Investigating the 
Claim, §§ 9.2, 9.14-9.22, pp. 302-303, 313-321   
 
Croskey et al., California Practice Guide: Insurance Litigation (The Rutter Group 2002) 12:848-12:874, 
pp. 12C-14-12C-21   
 
2 California Uninsured Motorist Law, Ch. 24, Bad Faith in Uninsured Motorist Law, § 24.11 (Matthew 
Bender)   
 
26 California Forms of Pleading and Practice, Ch. 308, Insurance (Matthew Bender)   
 
12 California Points and Authorities, Ch. 120, Insurance, §§ 120.153, 120.184 (Matthew Bender)   
 
(Revised December 2005)  
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2333.  Bad Faith (First Party)—Breach of Duty to Inform Insured of Rights—Essential Factual 
Elements 

 
 
[Name of plaintiff] claims that [name of defendant] breached the obligation of good faith and fair 
dealing by failing to reasonably inform [him/her/it] of [his/her/its] rights and obligations under an 
insurance policy. To succeed, [name of plaintiff] must prove all of the following:  
 

1. That [name of plaintiff] suffered a loss covered under an insurance policy with [name of 
defendant]; 

 
2. That [name of defendant] [denied coverage for/refused to pay] [name of plaintiff]’s loss; 

 
3. That under the policy [name of plaintiff] had the [right/obligation] to [describe right or 

obligation at issue; e.g., “to request arbitration within 180 days”]; 
 

4. That [name of defendant], did not reasonably  consciously and deliberately failed to 
inform [name of plaintiff] of [his/her/its] [right/obligation] to [describe right or obligation]; 

 
5. That [name of plaintiff] was harmed; and 

 
6. That [name of defendant]’s failure to reasonably inform [name of plaintiff] was a 

substantial factor in causing [his/her/its] harm. 
 

 
 

Instructional History 
 
(New September 2003) 
 
(Revised April 2007) 
 

Directions for Use 
 
The instructions in this series assume the plaintiff is the insured and the defendant is the insurer. The 
party designations may be changed if appropriate to the facts of the case.   
 
This instruction is intended for use in appropriate cases where if the insured alleges that the insurer 
breached the implied covenant of good faith and fair dealing by failing to reasonably inform the insured 
of his or her remedial rights and obligations under an insurance policy.   
 
For instructions regarding general breach of contract issues, refer to the Contracts series (CACI No. 300 
et seq.).  
 

Sources and Authority 
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• The insurer’s implied duty of good faith and fair dealing includes “the duty reasonably to inform an 
insured of the insured’s rights and obligations under the insurance policy. In particular, in situations 
in which an insured’s lack of knowledge may potentially result in a loss of benefits or a forfeiture of 
rights, an insurer [is] required to bring to the insured’s attention relevant information so as to enable 
the insured to take action to secure rights afforded by the policy.” (Davis v. Blue Cross of Northern 
California (1979) 25 Cal.3d 418, 428 [158 Cal.Rptr. 828, 600 P.2d 1060].) 

 
• “When a court is reviewing claims under an insurance policy, it must hold the insured bound by clear 

and conspicuous provisions in the policy even if evidence suggests that the insured did not read or 
understand them. Once it becomes clear to the insurer that its insured disputes its denial of coverage, 
however, the duty of good faith does not permit the insurer passively to assume that its insured is 
aware of his rights under the policy. The insurer must instead take affirmative steps to make sure that 
the insured is informed of his remedial rights.” (Sarchett v. Blue Shield of California (1987) 43 Cal.3d 
1, 14-15 [233 Cal.Rptr. 76, 729 P.2d 267]; but see Chase v. Blue Cross of California (1996) 42 
Cal.App.4th 1142, 1155 [50 Cal.Rptr.2d 178].) 

 
• An insurer owes a duty to an additional insured under an automobile policy to disclose within a 

reasonable time the existence and amount of any underinsured motorist coverage. (Ramirez v. USAA 
Casualty Insurance Co. (1991) 234 Cal.App.3d 391, 397-402 [285 Cal.Rptr. 757].) 

 
• “California courts have imposed a duty on the insurer to advise its insureds of the availability of and 

procedure for initiating arbitration; to notify him of a 31-day option period in which to convert his 
group insurance policy into individual coverage after termination; and to notify an assignee of a life 
insurance policy taken as security for a loan to the insured of previous assignments of the policy 
known to the insurer.” (Westrick v. State Farm Insurance (1982) 137 Cal.App.3d 685, 692 [187 
Cal.Rptr. 214], internal citations omitted.)  

 
Secondary Sources  
 
Croskey et al., California Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶¶ 12:953 to 
12:963 
 
2 California Insurance Law & Practice, Ch. 13, Claims Handling and the Duty of Good Faith, § 13.05 
(Matthew Bender)   
 
Croskey et al., California Practice Guide: Insurance Litigation (The Rutter Group 2002) 11:46-11:47, 
12:956-12:961, pp. 11-12-11-13, 12C-42-12C-44   
 
2 California Uninsured Motorist Law, Ch. 24, Bad Faith in Uninsured Motorist Law, § 24.22 (Matthew 
Bender)   
 
12 California Points and Authorities, Ch. 120, Insurance, §§ 120.383-120.384, 120.390 (Matthew 
Bender)   
 
(New September 2003) 
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2334.  Bad Faith (Third Party)—Unreasonable Refusal to Accept Reasonable Settlement Within 
Liability Policy Limits—Essential Factual Elements 

 
 
[Name of plaintiff] claims [he/she/it] was harmed by [name of defendant]’s breach of the obligation of 
good faith and fair dealing because it failed to accept a reasonable settlement demand in a lawsuit 
against [name of plaintiff]. To establish this claim, [name of plaintiff] must prove all of the following:  
 

1. [That a lawsuit was brought against [name of plaintiff] for a claim that [[he/she/it] 
alleged] was covered by [name of defendant]’s insurance policy;] 

 
[That [name of defendant] defended [name of plaintiff] in a lawsuit brought against 
[him/her/it] without reserving the right to deny liability;]  

 
2. That [name of defendant]  unreasonably failed to accept a reasonable settlement 

demand for an amount within policy limits; 
 

3. That a monetary judgment was entered against [name of plaintiff] for a sum greater 
than the policy limits; and 

 
4. The amount in excess of the policy limits that [name of plaintiff] [paid/is obligated to 

pay].   
 

“Policy limits” means the highest amount available under the policy for the claim against [name of 
plaintiff].   
 
A settlement demand is reasonable if the potential judgment in the original lawsuit was likely to 
exceed the amount of the settlement demand based on what [name of defendant] knew or should 
have known at the time when the settlement demand was rejected about in light of the claimed 
[name of plaintiff]’s injuries or loss and [name of plaintiff]’s probable liability., the judgment in the 
lawsuit was likely to exceed the amount of the settlement demand.    

 
 

Instructional History 
 
(New September 2003) 
 
(Revised April 2007)  
 

Directions for Use 
 
The instructions in this series assume the plaintiff is the insured and the defendant is the insurer. The 
party designations may be changed if appropriate to the facts of the case.   
 
This instruction is intended for use where if the insurer assumed the duty to defend the insured, but failed 
to accept a reasonable settlement offer. For instructions regarding general breach of contract issues, refer 
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to the Contracts series (CACI No. 300 et seq.).   
 
If it is alleged that a demand was made in excess of limits and there is a claim that the defendant should 
have contributed the policy limits, then this instruction will need to be modified.  
 
This instruction should be modified if the insurer did not accept the policy-limits demand because of 
potential remaining exposure to the insured, such as a contractual indemnity claim or exposure to other 
claimants. 
 

Sources and Authority 
 
• “[T]he implied obligation of good faith and fair dealing requires the insurer to settle in an appropriate 

case although the express terms of the policy do not impose such a duty. [¶] The insurer, in deciding 
whether a claim should be compromised, must take into account the interest of the insured and give it 
at least as much consideration as it does to its own interest. When there is great risk of a recovery 
beyond the policy limits so that the most reasonable manner of disposing of the claim is a settlement 
which can be made within those limits, a consideration in good faith of the insured’s interest requires 
the insurer to settle the claim.” (Comunale v. Traders and General Insurance Co. (1958) 50 Cal.2d 
654, 659 [328 P.2d 198], citation omitted.) 

 
• “Liability is imposed not for a bad faith breach of the contract but for failure to meet the duty to 

accept reasonable settlements, a duty included within the implied covenant of good faith and fair 
dealing.” (Crisci v. Security Insurance Co. of New Haven, Connecticut (1967) 66 Cal.2d 425, 430 [58 
Cal.Rptr. 13, 426 P.2d 173].) 

 
• “In determining whether an insurer has given consideration to the interests of the insured, the test is 

whether a prudent insurer without policy limits would have accepted the settlement offer.” (Crisci, 
supra, 66 Cal.2d at p. 429.) 

 
• “[I]n deciding whether or not to compromise the claim, the insurer must conduct itself as though it 

alone were liable for the entire amount of the judgment. ... [T]he only permissible consideration in 
evaluating the reasonableness of the settlement offer becomes whether, in light of the victim’s injuries 
and the probable liability of the insured, the ultimate judgment is likely to exceed the amount of the 
settlement offer.” (Johansen v. California State Automobile Assn. Inter-Insurance Bureau (1975) 15 
Cal.3d 9, 16 [123 Cal.Rptr. 288, 538 P.2d 744], internal citation omitted.) 

 
• “The size of the judgment recovered in the personal injury action when it exceeds the policy limits, 

although not conclusive, furnishes an inference that the value of the claim is the equivalent of the 
amount of the judgment and that acceptance of an offer within those limits was the most reasonable 
method of dealing with the claim.” (Crisci, supra, 66 Cal.2d at p. 431.) 

 
• “The covenant of good faith and fair dealing implied in every insurance policy obligates the insurer, 

among other things, to accept a reasonable offer to settle a lawsuit by a third party against the insured 
within policy limits whenever there is a substantial likelihood of a recovery in excess of those limits. 
The insurer must evaluate the reasonableness of an offer to settle a lawsuit against the insured by 
considering the probable liability of the insured and the amount of that liability, without regard to any 
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coverage defenses. An insurer that fails to accept a reasonable settlement offer within policy limits 
will be held liable in tort for the entire judgment against the insured, even if that amount exceeds the 
policy limits. An insurer's duty to accept a reasonable settlement offer in these circumstances "is 
implied in law to protect the insured from exposure to liability in excess of coverage as a result of the 
insurer's gamble-on which only the insured might lose.” (Rappaport-Scott v. Interinsurance Exch. of 
the Auto. Club (2007) 2007 Cal. App. LEXIS 35, 7-8 [], internal citations omitted.) 

 
•An insurer’s decision to contest or settle a claim “‘should be an honest and intelligent one. It must be 

honest and intelligent if it be a good-faith conclusion. In order that it be honest and intelligent it must 
be based upon a knowledge of the facts and circumstances upon which liability is predicated, and 
upon a knowledge of the nature and extent of the injuries so far as they reasonably can be ascertained. 
[¶] This requires the insurance company to make a diligent effort to ascertain the facts upon which 
only an intelligent and good-faith judgment may be predicated. If it exhausts the sources of 
information open to it to ascertain the facts, it has done all that is possible to secure the knowledge 
upon which a good-faith judgment may be exercised ... .’” (Brown v. Guarantee Insurance Co. (1957) 
155 Cal.App.2d 679, 685-686 [319 P.2d 69], internal citation omitted.) 

 
• “The [worker’s] compensation-carrier consent prerequisite of a valid settlement is imposed by law. ... 

In the absence of reasonable provisions for the legal rights of the [worker’s compensation carrier], we 
conclude that [the insurer] cannot be held liable for bad faith ‘rejection of a reasonable settlement 
offer,’ or for failing ‘to accept a reasonable settlement offer.’” (Coe v. State Farm Mutual Automobile 
Insurance Co. (1977) 66 Cal.App.3d 981, 993 [136 Cal.Rptr. 331], internal citations omitted.) 

 
• “Whether [the insurer] ‘refused’ the ‘offer,’ and whether it could reasonably have acted otherwise in 

light of the 11-day deadline imposed by the offer’s terms, were questions for the jury.” (Coe, supra, 
66 Cal.App.3d at p. 994.) 

 
• “A cause of action for bad faith refusal to settle arises only after a judgment has been rendered in 

excess of the policy limits. ... Until judgment is actually entered, the mere possibility or probability of 
an excess judgment does not render the refusal to settle actionable.” (Safeco Insurance Co. v. 
Superior Court (1999) 71 Cal.App.4th 782, 788 [84 Cal.Rptr.2d 43], internal citations omitted.) 

 
• “[A]n insurer’s ‘good faith,’ though erroneous, belief in noncoverage affords no defense to liability 

flowing from the insurer’s refusal to accept a reasonable settlement offer.” (Johansen, supra, 15 
Cal.3d at p. 16, internal citation omitted.) 

 
• “A good faith belief in noncoverage is not relevant to a determination of the reasonableness of a 

settlement offer.” (Samson v. Transamerica Insurance Co. (1981) 30 Cal.3d 220, 243 [178 Cal.Rptr. 
343, 636 P.2d 32], internal citation omitted.) 

 
• “An insurer that breaches its duty of reasonable settlement is liable for all the insured’s damages 

proximately caused by the breach, regardless of policy limits. Where the underlying action has 
proceeded to trial and a judgment in excess of the policy limits has been entered against the insured, 
the insurer is ordinarily liable to its insured for the entire amount of that judgment, excluding any 
punitive damages awarded.” (Hamilton v. Maryland Casualty Co. (2002) 27 Cal.4th 718, 725 [117 
Cal.Rptr.2d 318, 41 P.3d 128], internal citations omitted.)  
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2336.  Bad Faith (Third Party)—Unreasonable Failure to Defend—Essential Factual Elements 
 

 
[Name of plaintiff] claims [he/she/it] was harmed by [name of defendant]’s breach of the obligation of 
good faith and fair dealing because it failed to defend [name of plaintiff] in a lawsuit that was 
brought against [him/her/it]. To establish this claim, [name of plaintiff] must prove all of the 
following:  
 

1. That [name of plaintiff] was insured under an insurance policy with [name of 
defendant]; 

 
2. That a lawsuit was brought against [name of plaintiff]; 

 
3. That [name of plaintiff] gave [name of defendant] timely notice that [he/she/it] had been 

sued; 
 

4. That [name of defendant], without proper cause,  unreasonably failed to defend [name 
of plaintiff] against the lawsuit; 

 
5. That [name of plaintiff] was harmed; and 

 
6. That [name of defendant]’s conduct was a substantial factor in causing [name of plaintiff]’s 

harm. 
 
[Name of defendant] acted “without proper cause” if it had no reasonable basis for its actions.   

 
 

Instructional History 
 
(New October 2004) 
 
(Revised April 2007)  
 

Directions for Use 
 
The instructions in this series assume the plaintiff is an insured and the defendant is the insurer. The party 
designations may be changed if appropriate to the facts of the case.   
 
This instruction also assumes the judge will decide the issue of whether the claim was potentially covered 
by the policy. If there are factual disputes regarding this issue, a special interrogatory could be used.   
 
For instructions regarding general breach of contract issues, refer to the Contracts series (CACI No. 300 
et seq.).   
 
If it is alleged that a demand was made in excess of limits and there is a claim that the defendant should 
have contributed the policy limits, then this instruction will need to be modified. Note that an excess 
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• “No tender of defense is required if the insurer has already denied coverage of the claim. In such 

cases, notice of suit and tender of the defense are excused because other insurer has already expressed 
its unwillingness to undertake the defense.” (Croskey et al., Cal. Practice Guide: Insurance Litigation 
(The Rutter Group 2003) ¶ 7:614.) 

 
Secondary Sources  
 
Croskey et al., California Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶¶ 12:598 to 
12:650.5 
 
2 California Insurance Law & Practice, Ch. 13, Claims Handling and the Duty of Good Faith, § 13.08 
(Matthew Bender)   
 
2 California Liability Insurance Practice: Claims & Litigation (Cont.Ed.Bar 2006) Ch. 25, Actions for 
Failure to Defend, §§ 25.1-26.38 
 
6 Levy et al., California Torts, Ch. 82, Claims and Disputes Under Insurance Policies, §§ 82.10-82.16 
(Matthew Bender)   
 
26 California Forms of Pleading and Practice, Ch. 308, Insurance (Matthew Bender)   
 
(New October 2004)  
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8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 922, 940, 941 
8 Witkin, Summary of California Law (9th ed. 1988) Constitutional Law, § 763, p. 265; id. (2002 supp.) 
at § 763, pp. 168-169   
 
Chin, et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) ¶¶ 7:680-7:841 
 
1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed. 19932006) Discrimination Claims, §§ 
2.83-2.88, pp. 68-72; id. (2001 supp.) at §§ 2:84-2:88, pp. 89-96   
 
2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment 
Opportunity Laws, § 41.131 (Matthew Bender)   
 
11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, §§ 
115.37, 115.94 (Matthew Bender)   
 
California Civil Practice (Thomson West 2006) Employment Litigation, §§ 2:74–2:75 
Bancroft-Whitney’s California Civil Practice: Employment Litigation (1993) Discrimination in 
Employment, §§ 2:70-2:71, pp. 90-92 (rel. 12/93); id. (2001 supp.) at §§ 2:70-2:71, pp. 78-81   
 
(New September 2003) 
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• But see: Horsford v. Board of Trustees (2005) 132 Cal.Appl.4th 359, 377 [33 Cal.Rptr. 3d 644]. (“A 

plaintiff's burden is … to produce evidence that, taken as a whole, permits a rational inference that 
intentional discrimination was a substantial motivating factor in the employer's actions toward the 
plaintiff.”), emphasis added. 

 
• Cf. “In some cases, the evidence will establish that the employer had 'mixed motives' for its 

employment decision. . . . In a mixed motive case, both legitimate and illegitimate factors contribute 
to the employment decision. ‘Once the [employee] establishes . . . that an illegitimate factor played a 
motivating or substantial role in an employment decision, the burden falls to the [employer] to prove 
by a preponderance of the evidence that it would have made the same decision even if it had not taken 
the illegitimate factor into account.’ “ (Grant-Burton v. Covenant Care, Inc. (2002) 99 Cal. App. 4th 
1361, 1379 [122 Cal.Rptr.2d 204] (wrongful discharge – public policy case), internal citations 
omitted.) 

 
Secondary Sources 
 
Chin, et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) ¶¶ 7:485-7:508 
 
1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed. 2006) Discrimination Claims, §§ 
2.61-2.65, 2.87  
 
1 California Civil Practice: Employment Litigation (The West Group 2002) Discrimination in 
Employment, §§ 2:20-2:21, 2:75 
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125–126, 140–141 
 
2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment 
Opportunity Laws, §§ 41.80[1][a], 41.81[1][b] (Matthew Bender) 
 
3 Wilcox, California Employment Law, Ch. 43, Civil Actions Under Equal Employment Opportunity 
Laws, § 43.01[10][g][i] (Matthew Bender) 
 
11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, § 
115.36 (Matthew Bender) 
 
California Civil Practice (Thomson West 2006) Employment Litigation, § 2:56 
Bancroft-Whitney’s California Civil Practice: Employment Litigation (1993) Discrimination in 
Employment, §§ 2.51, 2.53, pp. 68–70, 72–75 (rel. 12/93); id. (2001 supp.) at §§ 2.51, 2.53, pp. 61–66, 
69–73 
 
(Revised June 2006) 
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2522.  Hostile Work Environment Harassment—Essential Factual Elements—Individual 
Defendant (Gov. Code, § 12940(j)) 

 
    
[Name of plaintiff] claims that [name of defendant] [subjected [him/her] to harassment based on 
[describe protected status-for example, race, gender, or age], causing a hostile or abusive work 
environment/created a hostile or abusive work environment by widespread sexual favoritism]. To 
establish this claim, [name of plaintiff] must prove all of the following:  
 

1. That [name of plaintiff] [was an employee of [name of employer]/applied to [name of 
employer] for a job/was a person providing services pursuant to a contract with [name 
of employer]]; 

 
 2. [That [name of plaintiff] was subjected to unwanted harassing conduct because 

[he/she] [was/was believed to be/was associated with a person who was/was associated with a 
person who was believed to be] [protected status]; ] 

  
 [or:] 
 
  [That [name of plaintiff], although not personally subjected to unwanted harassing 

conduct, personally witnessed harassing conduct that took place in [his/her] immediate 
work environment;] 

 
  [or] 
 
  [That there was widespread sexual favoritism in the work environment;] 

 
3. That the [harassing conduct/sexual favoritism] was so severe or pervasive that it 

altered the conditions of [name of plaintiff]’s employment and created a hostile or 
abusive working environment, widespread, or persistent that a reasonable [describe 
member of protected group] in [name of plaintiff]’s circumstances would have 
considered the work environment to be hostile or abusive; 

 
4. That [name of plaintiff] considered the work environment to be hostile or abusive 

[because of the widespread sexual favoritism]; 
 

5. That [name of defendant] [[participated in/assisted/ [or] encouraged] the harassing 
conduct/created the widespread sexual favoritism [or assisted or encouraged it]; 

 
6. That [name of plaintiff] was harmed; and 

 
7. That the conduct was a substantial factor in causing [name of plaintiff]’s harm. 

 
[Sexual favoritism means that other employees have received preferential treatment with regard to 
promotion, work hours, assignments, or other significant employment benefits or opportunities due 
to a sexual relationship with an individual representative of the employer who is in a position to 
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FEHA, “a person providing services pursuant to a contract” means a person who meets all of the 
following criteria: 

 
(A) The person has the right to control the performance of the contract for services and 
 discretion as to the manner of performance. 

  
(B) The person is customarily engaged in an independently established business. 

 
(C) The person has control over the time and place the work is performed, supplies the 
 tools and instruments used in the work, and performs work that requires a 
 particular skill not ordinarily used in the course of the employer’s work. 

 
• Government Code section 12940(i) provides that it is an unlawful employment practice “[f]or any 

person to aid, abet, incite, compel, or coerce the doing of any of the acts forbidden under this part, or 
to attempt to do so.” 

 
• Government Code section 12926(m) provides: “‘Race, religious creed, color, national origin, 

ancestry, physical disability, mental disability, medical condition, marital status, sex, age, or sexual 
orientation’ includes a perception that the person has any of those characteristics or that the person is 
associated with a person who has, or is perceived to have, any of those characteristics.”  

 
• “The elements [of a prima facie claim of hostile-environment sexual harassment] are: (1) plaintiff 

belongs to a protected group; (2) plaintiff was subject to unwelcome sexual harassment; (3) the 
harassment complained of was based on sex; (4) the harassment complained of was sufficiently 
pervasive so as to alter the conditions of employment and create an abusive working environment; 
and (5) respondeat superior.” (Fisher v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 
608 [262 Cal.Rptr. 842], footnote omitted.) 

 
•Government Code section 12940(j)(3), effective January 1, 2001, provides: “An employee of an entity 

... is personally liable for any harassment prohibited by this section that is perpetrated by the 
employee, regardless of whether the employer or covered entity knows or should have known of the 
conduct and fails to take immediate and appropriate corrective action.” 

 
• “When the workplace is permeated with discriminatory intimidation, ridicule and insult that is 

‘sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an 
abusive working environment,’ the law is violated.” (Kelly-Zurian v. Wohl Shoe Co., Inc. (1994) 22 
Cal.App.4th 397, 409 [27 Cal.Rptr.2d 457], internal citation omitted.) 

 
• “[W]e conclude a nonharassing supervisor, who fails to take action to prevent sexual harassment, is 

not personally liable for sexual harassment under the Fair Employment and Housing Act (FEHA).” 
(Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318, 1322 [58 Cal.Rptr.2d 308].) 

 
•Government Code section 12940(i) provides that it is an unlawful employment practice “[f]or any 

person to aid, abet, incite, compel, or coerce the doing of any of the acts forbidden under this part, or 
to attempt to do so.” 
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(B) Physical harassment, e.g., assault, impeding or blocking movement, or any 
 physical interference with normal work or movement, when directed at an 
 individual on a basis enumerated in the Act; 

 
(C) Visual forms of harassment, e.g., derogatory posters, cartoons, or drawings on a 
 basis enumerated in the Act; or 

 
(D) Sexual favors, e.g., unwanted sexual advances which condition an employment 
 benefit upon an exchange of sexual favors.” (Cal. Code Regs., tit. 2, § 
 7287.6(b)(1).) 
 

•  “'[H]arassment consists of a type of conduct not necessary for performance of a supervisory job. 
Instead, harassment consists of conduct outside the scope of necessary job performance, conduct 
presumably engaged in for personal gratification, because of meanness or bigotry, or for other 
personal motives. Harassment is not conduct of a type necessary for management of the 
employer's business or performance of the supervisory employee's job.’ We conclude, therefore, 
that the Legislature intended that commonly necessary personnel management actions such as 
hiring and firing, job or project assignments, office or work station assignments, promotion or 
demotion, performance evaluations, the provision of support, the assignment or nonassignment of 
supervisory functions, deciding who will and who will not attend meetings, deciding who will be 
laid off, and the like, do not come within the meaning of harassment. These are actions of a type 
necessary to carry out the duties of business and personnel management. These actions may 
retrospectively be found discriminatory if based on improper motives, but in that event the 
remedies provided by the FEHA are those for discrimination, not harassment. Harassment, by 
contrast, consists of actions outside the scope of job duties which are not of a type necessary to 
business and personnel management." (Roby v. McKesson HBOC (2006 Cal.App. LEXIS 2052) – 
Cal.App.4th --, -- [-- Cal.Rpr.3d --].) 

 
Secondary Sources  
 
Chin, et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) ¶¶ 10:125-10:155 
 
1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed. 20002006) Sexual and Other 
Harassment, §§ 3.13, 3.36, p. 123  
 
2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment 
Opportunity Laws, § 41.80[1][a][i] (Matthew Bender)   
 
11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, § 
115.36 (Matthew Bender)   
 
California Civil Practice (Thomson West 2006) Employment Litigation, §§ 2:56–2:56.1 
Bancroft-Whitney’s California Civil Practice: Employment Litigation (2001 supp.) Discrimination in 
Employment, § 2.51, pp. 61-62   
 
(New September 2003) 
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element 2 if the claim is for failure to prevent harassment or discrimination. 
 
Choose the second option for element 2 if the claim is based on failure to prevent retaliation because the 
plaintiff (1) opposed practices forbidden by the FEHA; (2) filed a complaint with the DFEH; (3) testified 
in a DFEH proceeding; or (4) assisted in a DFEH proceeding. (see Gov. Code, § 12940(h).) 
 

Sources and Authority 
 
• Government Code section 12940(k) provides that it is an unlawful employment practice for “an 

employer, labor organization, employment agency, apprenticeship training program, or any training 
program leading to employment, to fail to take all reasonable steps necessary to prevent 
discrimination and harassment from occurring.” 

 
• Government Code section 12940(h) provides that it is an unlawful employment practice “For any 

employer, labor organization, employment agency, or person to discharge, expel, or otherwise 
discriminate against any person because the person has opposed any practices forbidden under this 
part or because the person has filed a complaint, testified, or assisted in any proceeding under this 
part.” 

 
• “The employer’s duty to prevent harassment and discrimination is affirmative and mandatory.” 

(Northrop Grumman Corp. v. Workers’ Comp. Appeals Bd. (2002) 103 Cal.App.4th 1021, 1035 [127 
Cal. Rptr. 2d 285].) 

 
• “This section creates a tort that is made actionable by statute. ‘ “ ‘[T]he word “tort” means a civil 

wrong, other than a breach of contract, for which the law will provide a remedy in the form of an 
action for damages.’ ‘It is well settled the Legislature possesses a broad authority ... to establish ... 
tort causes of action.’ Examples of statutory torts are plentiful in California law.” ’ Section 12960 et 
seq. provides procedures for the prevention and elimination of unlawful employment practices. In 
particular, section 12965, subdivision (a) authorizes the Department of Fair Employment and Housing 
(DFEH) to bring an accusation of an unlawful employment practice if conciliation efforts are 
unsuccessful, and section 12965, subdivision (b) creates a private right of action for damages for a 
complainant whose complaint is not pursued by the DFEH.” (Trujillo v. North County Transit Dist. 
(1998) 63 Cal.App.4th 280, 286 [73 Cal.Rptr.2d 596], internal citations omitted.) 

 
• “With these rules in mind, we examine the section 12940 claim and finding with regard to whether 

the usual elements of a tort, enforceable by private plaintiffs, have been established: Defendants’ 
legal duty of care toward plaintiffs, breach of duty (a negligent act or omission), legal causation, and 
damages to the plaintiff.” (Trujillo, supra, 63 Cal.App.4th at pp. 286–287, internal citation omitted.) 

 
• “Employers should not be held liable to employees for failure to take necessary steps to prevent such 

conduct, except where the actions took place and were not prevented. Plaintiffs have not shown this 
duty was owed to them, under these circumstances. Also, there is a significant question of how there 
could be legal causation of any damages (either compensatory or punitive) from such a statutory 
violation, where the only jury finding was the failure to prevent actionable harassment or 
discrimination, which, however, did not occur.” (Trujillo, supra, 63 Cal.App.4th at p. 289.) 
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• “In accordance with … the fundamental public policy of eliminating discrimination in the workplace 
under the FEHA, we conclude that retaliation is a form of discrimination actionable under [Gov. 
Code] section 12940, subdivision (k).” (Taylor v. City of Los Angeles Dept. of Water & Power (2006) 
144 Cal. App. 4th 1216, 1240 [51 Cal.Rptr.3d 206].) 

 
Secondary Sources 
 
Chin, et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) ¶¶ 7:670-7:672 
 
2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment 
Opportunity Laws, §§ 41.02[6], 41.80[1], 41.81[7] (Matthew Bender) 
 
3 Wilcox, California Employment Law, Ch. 43, Civil Actions Under Equal Employment Opportunity 
Laws, § 43.01[10][g] (Matthew Bender) 
 
(New June 2006)x 
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2540.  Disability Discrimination—Disparate Treatment—Essential Factual Elements 
  

[Name of plaintiff] claims that [name of defendant] wrongfully discriminated against [him/her] based 
on [his/her] [physical/mental] disability. To establish this claim, [name of plaintiff] must prove all of 
the following:  
 

1. That [name of defendant] was [an employer/[other covered entity]]; 
 
2. That [name of plaintiff] [was an employee of [name of defendant]/applied to [name of 

defendant] for a job/[describe other covered relationship to defendant]]; 
 
3. [That [name of defendant] [knew/thought] [name of plaintiff] had a [physical/mental] 

[condition/disease/disorder/[describe health condition]] that limited [insert major life activity];] 
[or]  

 
[That [name of defendant] [knew/thought] [name of plaintiff] had a history of having a 
[physical/mental] [condition/disease/disorder/[describe health condition]] that limited [insert 
major life activity];]  

 
4. That [name of plaintiff] was able to perform the essential job duties [with reasonable 

accommodation for [his/her] condition]; 
 
5. That [name of defendant] [discharged/refused to hire/[other adverse employment action]] 

[name of plaintiff]; 
 
6. [That [name of plaintiff]’s [history of a] [physical/mental] 

[condition/disease/disorder/[describe health condition]] was a motivating reason for the 
[discharge/refusal to hire/[other adverse employment action]];] [or]  

 
[That [name of defendant]’s belief that [name of plaintiff] had [a history of] the 
[physical/mental] [condition/disease/disorder/[describe health condition]] was a motivating 
reason for the [discharge/refusal to hire/other adverse employment action];]  

 
7. That [name of plaintiff] was harmed; and 
 
8. That [name of defendant]’s [decision/conduct] was a substantial factor in causing [name of 

plaintiff]’s harm.    
  

 
Instructional History 

 
(Revised June 2006)  
 
(Revised April 2006) 
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Directions for Use 
 
If element 1 is given, the court may need to instruct the jury on the statutory definition of “employer” 
under the FEHA. Other covered entities under the FEHA include labor organizations, employment 
agencies, and apprenticeship training programs. (See Gov. Code, § 12940(a)–(d).)   
 
Under element 3, select the claimed basis of discrimination: an actual disability, a record of a disability, 
and/or a perceived disability. If the only claimed basis of discrimination is a perceived disability, then 
delete element 4.   
 
The FEHA also prohibits medical-condition discrimination but defines “medical condition” narrowly (see 
Gov. Code, § 12926(h)). This instruction may be modified for use in a medical-condition discrimination 
claim under the FEHA.   
 
Regarding element 4, there appears a divergence in authority on whether the plaintiff is required to prove 
that he or she has the ability to perform the essential duties of the job. Cases involving discrimination 
based on disability have stated that the issue is an element of the plaintiff’s burden of proof: “The 
plaintiff can establish a prima facie case by proving that: (1) plaintiff suffers from a disability; (2) 
plaintiff is a qualified individual; and (3) plaintiff was subjected to an adverse employment action 
because of the disability.” (Brundage v. Hahn (1997) 57 Cal.App.4th 228, 236 [66 Cal.Rptr.2d 830], 
internal citations omitted.) However, in Bagatti v. Department of Rehabilitation (2002) 97 Cal.App.4th 
344, 360 [118 Cal.Rptr.2d 443], a case involving an alleged failure to provide a reasonable 
accommodation, the court observed that FEHA, unlike ADA, does not require a plaintiff to prove he or 
she is a “qualified individual with a disability.” Note that the Supreme Court is reviewing this issue. (See 
Green v. State of California (2005) 132 Cal.App.4th 97 [33 Cal.Rptr.3d 254], review granted Nov. 16, 
2005, S137770.)36 Cal.Rptr.3d 124, 123 P.3d 154.)   
 
Where If the existence of a qualifying disability is disputed, the court must tailor an instruction to the 
evidence in the case.  
 

Sources and Authority 
 
• Government Code section 12940(a) provides that it is an unlawful employment practice “[f]or an 

employer, because of the ... physical disability, mental disability, [or] medical condition ... of any 
person, to refuse to hire or employ the person or to refuse to select the person for a training program 
leading to employment, or to bar or to discharge the person from employment or from a training 
program leading to employment, or to discriminate against the person in compensation or in terms, 
conditions, or privileges of employment.” 

 
• Government Code section 12940(a)(1) also provides that the FEHA “does not prohibit an employer 

from refusing to hire or discharging an employee with a physical or mental disability ... where the 
employee, because of his or her physical or mental disability, is unable to perform his or her essential 
duties even with reasonable accommodations, or cannot perform those duties in a manner that would 
not endanger his or her health or safety or the health or safety of others even with reasonable 
accommodations.” 
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• For a definition of “mental disability,” see Government Code section 12926(i). 
 
• For a definition of “physical disability,” see Government Code section 12926(k). 
 
• Government Code section 12926.1(c) provides, in part: “[T]he Legislature has determined that the 

definitions of ‘physical disability’ and ‘mental disability’ under the law of this state require a 
‘limitation’ upon a major life activity, but do not require, as does the Americans with Disabilities Act 
of 1990, a ‘substantial limitation.’ This distinction is intended to result in broader coverage under the 
law of this state than under that federal act. Under the law of this state, whether a condition limits a 
major life activity shall be determined without respect to any mitigating measures, unless the 
mitigating measure itself limits a major life activity, regardless of federal law under the Americans 
with Disabilities Act of 1990. Further, under the law of this state, ‘working’ is a major life activity, 
regardless of whether the actual or perceived working limitation implicates a particular employment 
or a class or broad range of employments.” 

 
• “[T]he purpose of the ‘regarded-as’ prong is to protect individuals rejected from a job because of the 

‘myths, fears and stereotypes’ associated with disabilities. In other words, to find a perceived 
disability, the perception must stem from a false idea about the existence of or the limiting effect of a 
disability.” (Diffey v. Riverside County Sheriff’s Dept. (2000) 84 Cal.App.4th 1031, 1037 [101 
Cal.Rptr.2d 353], internal citation omitted.) 

 
• “[Defendant] asserts the statute's ‘regarded as’ protection is limited to persons who are denied or who 

lose jobs based on an employer's reliance on the "myths, fears or stereotypes" frequently associated 
with disabilities. … However, the statutory language does not expressly restrict FEHA's protections 
to the narrow class to whom [defendant] would limit its coverage. To impose such a restriction would 
exclude from protection a large group of individuals, like [plaintiff], with more mundane long-term 
medical conditions, the significance of which is exacerbated by an employer's failure to reasonably 
accommodate. Both the policy and language of the statute offer protection to a person who is not 
actually disabled, but is wrongly perceived to be. The statute's plain language leads to the conclusion 
that the ‘regarded as’ definition casts a broader net and protects any individual ‘regarded’ or ‘treated’ 
by an employer ‘as having, or having had, any physical condition that makes achievement of a major 
life activity difficult’ or may do so in the future. We agree most individuals who sue exclusively 
under this definitional prong likely are and will continue to be victims of an employer's ‘mistaken’ 
perception, based on an unfounded fear or stereotypical assumption. Nevertheless, FEHA's protection 
is nowhere expressly premised on such a factual showing, and we decline the invitation to import 
such a requirement. (Gelfo v. Lockheed Martin Corp. (2006) 140 Cal.App.4th 34, 53 [43 Cal.Rptr.3d 
874], internal citations omitted.) 

 
• “An adverse employment decision cannot be made ‘because of’ a disability when the disability is not 

known to the employer ... . [A] plaintiff must prove the employer had knowledge of the employee’s 
disability when the adverse employment decision was made.” (Brundage, supra, 57 Cal.App.4th at 
pp. 236–237.)  

 
Secondary Sources  
 
8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 936, 937 
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8 Witkin, Summary of California Law (9th ed. 1988) Constitutional Law, § 762, pp. 262–263; id. (2002 
supp.) at §§ 762, 762A, pp. 159–164   
 
Chin, et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) ¶¶ 9:2160-9:2241 
 
1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed. 20060) Discrimination Claims, §§ 
2.78-2.80, pp. 61–63   
 
2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment 
Opportunity Laws, § 41.32[2][c] (Matthew Bender)   
 
11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, §§ 
115.14, 115.23, 115.34, 115.77[3][a] (Matthew Bender)   
 
California Civil Practice (Thomson West 2006) Employment Litigation, § 2:46 
Bancroft-Whitney’s California Civil Practice: Employment Litigation (1993) Discrimination in 
Employment, §§ 2:45–2:46, pp. 59–61; id. (2001 supp.) at § 2:46, pp. 50–52   
 
(Revised June 2006)  
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In a case of perceived disability, include “[name of defendant] thought that” in element 3, and delete 
optional element 4. 
 
Where If the existence of a qualifying disability is disputed, the court must tailor an instruction to the 
evidence in the case. 
 
There appears a divergence in authority regarding whether the plaintiff is required to prove that he or she 
has the ability to perform the essential duties of the job. Cases involving discrimination based on 
disability have stated that the issue is an element of the plaintiff’s burden of proof: “The plaintiff can 
establish a prima facie case by proving that: (1) plaintiff suffers from a disability; (2) plaintiff is a 
qualified individual; and (3) plaintiff was subjected to an adverse employment action because of the 
disability.” (Brundage v. Hahn (1997) 57 Cal.App.4th 228, 236 [66 Cal.Rptr.2d 830], internal citations 
omitted.) However, in Bagatti v. Department of Rehabilitation (2002) 97 Cal.App.4th 344, 360 [118 
Cal.Rptr.2d 443], a case involving an alleged failure to provide a reasonable accommodation, the court 
observed that FEHA, unlike ADA, does not require a plaintiff to prove he or she is “a qualified individual 
with a disability.” Note that the Supreme Court is reviewing this issue. (See Green v. State of California 
(2005) 132 Cal.App.4th 97 [33 Cal.Rptr.3d 254], review granted Nov. 16, 2005, S137770.) 
 

Sources and Authority 
 
• Government Code section 12940(m) provides that it is an unlawful employment practice “[f]or an 

employer or other entity covered by this part to fail to make reasonable accommodation for the 
known physical or mental disability of an applicant or employee. Nothing in this subdivision or in ... 
subdivision (a) shall be construed to require an accommodation that is demonstrated by the employer 
or other covered entity to produce undue hardship to its operation.” 

 
• “Any employer or other covered entity shall make reasonable accommodation to the disability of any 

individual with a disability if the employer or other covered entity knows of the disability, unless the 
employer or other covered entity can demonstrate that the accommodation would impose an undue 
hardship.” (Cal. Code Regs., tit. 2, § 7293.9.) 

 
• Government Code section 12926(n) provides:  

“Reasonable accommodation” may include either of the following:  
 

(1) Making existing facilities used by employees readily accessible to, and usable by, 
 individuals with disabilities. 

 
(2) Job restructuring, part-time or modified work schedules, reassignment to a vacant 
 position, acquisition or modification of equipment or devices, adjustment or 
 modifications of examinations, training materials or policies, the provision of 
 qualified readers or interpreters, and other similar accommodations for individuals 
 with disabilities. 

 
• Government Code section 12940(n) provides that it is an unlawful employment practice “[f]or an 

employer or other entity covered by this part to fail to engage in a timely, good faith, interactive 
process with the employee or applicant to determine effective reasonable accommodations, if any, in 
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response to a request for reasonable accommodation by an employee or applicant with a known 
physical or mental disability or known medical condition.” 

 
• For a definition of “mental disability,” see Government Code section 12926(i). 
 
• For a definition of “physical disability,” see Government Code section 12926(k). 
 
• Government Code section 12926.1(c) provides, in part: “[T]he Legislature has determined that the 

definitions of ‘physical disability’ and ‘mental disability’ under the law of this state require a 
‘limitation’ upon a major life activity, but do not require, as does the Americans with Disabilities Act 
of 1990, a ‘substantial limitation.’ This distinction is intended to result in broader coverage under the 
law of this state than under that federal act. Under the law of this state, whether a condition limits a 
major life activity shall be determined without respect to any mitigating measures, unless the 
mitigating measure itself limits a major life activity, regardless of federal law under the Americans 
with Disabilities Act of 1990. Further, under the law of this state, ‘working’ is a major life activity, 
regardless of whether the actual or perceived working limitation implicates a particular employment 
or a class or broad range of employments.” 

 
• “Employers must make reasonable accommodations to the disability of an individual unless the 

employer can demonstrate that doing so would impose an ‘undue hardship.’” (Prilliman v. United Air 
Lines, Inc. (1997) 53 Cal.App.4th 935, 947 [62 Cal.Rptr.2d 142].) 

 
• “[A]n employer who knows of the disability of an employee has an affirmative duty to make known 

to the employee other suitable job opportunities with the employer and to determine whether the 
employee is interested in, and qualified for, those positions, if the employer can do so without undue 
hardship or if the employer offers similar assistance or benefit to other disabled or nondisabled 
employees or has a policy of offering such assistance or benefit to any other employees.” (Prilliman, 
supra, 53 Cal.App.4th at pp. 950-951.) 

 
• “‘Ordinarily the reasonableness of an accommodation is an issue for the jury.’” (Prilliman, supra, 53 

Cal.App.4th at p. 954, internal citation omitted.) 
 
• “[T]he duty of an employer to provide reasonable accommodation for an employee with a disability is 

broader under the FEHA than under the ADA.” (Bagatti v. Department of Rehabilitation (2002) 97 
Cal.App.4th 344, 362 [118 Cal.Rptr.2d 443].) 

 
• “Under the FEHA ... an employer is relieved of the duty to reassign a disabled employee whose 

limitations cannot be reasonably accommodated in his or her current job only if reassignment would 
impose an ‘undue hardship’ on its operations or if there is no vacant position for which the employee 
is qualified.” (Spitzer v. Good Guys, Inc. (2000) 80 Cal.App.4th 1376, 1389 [96 Cal.Rptr.2d 236].) 

 
• “On these issues, which are novel to California and on which the federal courts are divided, we 

conclude that employers must reasonably accommodate individuals falling within any of FEHA's 
statutorily defined ‘disabilities,’ including those ‘regarded as’ disabled, and must engage in an 
informal, interactive process to determine any effective accommodations. (Gelfo v. Lockheed Martin 
Corp. (2006) 140 Cal.App.4th 34, 55 [43 Cal.Rptr.3d 874].) 
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Secondary Sources  
 
2 Witkin, Summary of California Law (9th ed. 1987) Agency and Employment, § 306, p. 301; id. (2002 
supp.) at § 306, pp. 293-295   
8 Witkin, Summary of California Law (9th 10th ed. 19882006) Ch. X Constitutional Law, § 762, pp. 262-
263; id. (2002 supp.) at §§ 762, 762A, pp. 159-164   
 
Chin, et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) ¶¶ 9:2250-9:2285 
 
1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed. 20060) Discrimination Claims, § 
2.79, pp. 64-65   
 
2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under Equal Employment 
Opportunity Laws, §§ 41.32[2][c], 41.51[3][a]-[b] (Matthew Bender)   
 
11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment Discrimination, §§ 
115.22, 115.35, 115.92 (Matthew Bender)   
 
California Civil Practice (Thomson West 2006) Employment Litigation, § 2:50 
Bancroft-Whitney’s California Civil Practice: Employment Litigation (1993) Discrimination in 
Employment, § 2:49, pp. 64-66   
 
(New September 2003)  
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[a. Past economic loss, including [lost earnings/ 

   lost profits/medical expenses:]  
 $ ________ ]  

 
 

[b. Future economic loss, including [lost 
   earnings/lost profits/lost earning capacity/ 
   medical expenses:]  

 $ ________ ]  
 
 

[c. Past noneconomic loss, including [physical 
   pain/mental suffering:]  

 $ ________ ]  
 
 

[d. Future noneconomic loss, including [physical 
   pain/mental suffering:]  

 $ ________ ]  
  

  
 TOTAL $ ________   

  
 
Signed:    ________________________   

   Presiding Juror  
 
Dated:  ____________    
 
[After it has been signed/After all verdict forms have been signed], deliver this verdict form 
to the [clerk/bailiff/judge].    

 
 

Instructional History 
 
(New September 2003) 
 
(Revised April 2007)  
 

Directions for Use 
 
The special verdict forms in this section are intended only as models. They may need to be modified 
depending on the facts of the case. This verdict form is based on CACI No. 2505, Retaliation (Gov. Code, 
§ 12940(h)). 
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Read optional question 4 if there is an issue as to whether the employer’s retaliatory conduct was 
sufficiently substantial to create liability.   
 
If specificity is not required, users do not have to itemize all the damages listed in question 5 and do not 
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case. 
The breakdown of damages is optional; depending on the circumstances, users may wish to break down 
the damages even further.   
 
If there are multiple causes of action, users may wish to combine the individual forms into one form. This 
form may be modified if the jury is being given the discretion under Civil Code section 3288 to award 
prejudgment interest on specific losses that occurred prior to judgment.   
 
(New September 2003)  
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health agencies, and similar facilities which house the elderly. The Legislature thus recognized that 
both classes of professionals—health practitioners as well as care custodians—should be charged 
with responsibility for the health, safety and welfare of elderly and dependent adults.” (Mack v. Soung 
(2000) 80 Cal.App.4th 966, 974 [95 Cal.Rptr.2d 830], internal citations omitted.) 

 
Secondary Sources  
 
California Elder Law Litigation (Cont.Ed.Bar 2003–2005) §§ 2.70–2.72   
 
1 California Forms of Pleading and Practice, Ch. 5, Abuse of Minors and Elderly, § 5.33[3] (Matthew 
Bender)   
 
(Revised June 2006)  
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General statements concerning customer satisfaction do not create a warranty.]    
 

 
Instructional History 

 
(New September 2003) 
 
(Revised April 2007)  
 

Directions for Use 
 
An instruction on the definition of “consumer good” may be necessary if that issue is disputed. Civil 
Code section 1791(a) provides: “‘Consumer goods’ means any new product or part thereof that is used, 
bought, or leased for use primarily for personal, family, or household purposes, except for clothing and 
consumables. ‘Consumer goods’ shall include new and used assistive devices sold at retail.”   
 
Select the alternative in element 4 that is appropriate to the facts of the case.   
 
Regarding element 4, where if the plaintiff claims that the consumer goods could not be delivered for 
repair, the judge should decide whether written notice of nonconformity is required. The statute-see Civil 
Code section 1793.2(c)-is unclear on this point.   
 
Depending on the circumstances of the case, further instruction may be warranted regarding element 6 to 
clarify how the jury should calculate “the value of its use” during the time before discovery of the defect.   
 
If remedies are sought under the Commercial Code, the plaintiff may be required to prove reasonable 
notification within a reasonable time. (Cal. U. Com. Code, § 2607(3).) If the court determines such proof 
is necessary, add the following element to this instruction:   

 
That [name of plaintiff] took reasonable steps to notify [name of defendant] within a reasonable 
time That the [consumer good] [did not match the quality [of the [sample/model]]/as set forth in 
the written statement];   
 

See also CACI No. 1243, Notification/Reasonable Time.   
 
If appropriate to the facts, add: “It is not necessary for [name of plaintiff] to prove the cause of a defect in 
the [consumer good].” The Song-Beverly Consumer Warranty Act does not require a consumer to prove 
the cause of the defect or failure, only that the consumer good “did not conform to the express warranty.” 
(See Oregel v. American Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1102, fn. 8 [109 Cal.Rptr.2d 
583].)   
 
In addition to sales of consumer goods, the Consumer Warranty Act applies to leases. (Civ. Code, §§ 
1791(g)-(i), 1795.4.) This instruction may be modified for use in cases involving an express warranty in a 
lease of consumer goods.   
 
See also CACI Nos, 3202, “Repair Opportunities” Explained  
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 state does not service or repair the goods to conform to the applicable express 
 warranties after a reasonable number of attempts, the manufacturer shall either 
 replace the goods or reimburse the buyer in an amount equal to the purchase price 
 paid by the buyer, less that amount directly attributable to use by the buyer prior to 
 discovery of the nonconformity. 

 
(2) If the manufacturer or its representative in this state is unable to service or repair a 
 new motor vehicle ... to conform to the applicable express warranties after a 
 reasonable number of attempts, the manufacturer shall either promptly replace the 
 new motor vehicle ... or promptly make restitution to the buyer ... . However, the 
 buyer shall be free to elect restitution in lieu of replacement, and in no event shall 
 the buyer be required to accept a replacement vehicle. 

 
• “[S]ection 1793.2, subdivision (d)(2), differs from section 1793.2, subdivision (d)(1), in that it gives 

the new motor vehicle consumer the right to elect restitution in lieu of replacement; provides specific 
procedures for the motor vehicle manufacturer to follow in the case of replacement and in the case of 
restitution; and sets forth rules for offsetting the amount attributed to the consumer’s use of the motor 
vehicle. These ‘Lemon Law’ provisions clearly provide greater consumer protections to those who 
purchase new motor vehicles than are afforded under the general provisions of the Act to those who 
purchase other consumer goods under warranty.” (National R.V., Inc., supra, 34 Cal.App.4th at p. 
1079, internal citations and footnotes omitted.) 

 
• Under Civil Code section 1793.1(a)(2), if the warranty period has been extended, it cannot expire any 

sooner than 60 days after the last repair of a claimed defect. 
 
• Civil Code section 1793.2(c) provides, in part: “The buyer shall deliver nonconforming goods to the 

manufacturer’s service and repair facility within this state, unless, due to reasons of size and weight, 
or method of attachment, or method of installation, or nature of the nonconformity, delivery cannot 
reasonably be accomplished. If the buyer cannot return the nonconforming goods for any of these 
reasons, he or she shall notify the manufacturer or its nearest service and repair facility within the 
state. Written notice of nonconformity to the manufacturer or its service and repair facility shall 
constitute return of the goods for purposes of this section.” 

 
• The act does not require a consumer to give a manufacturer, in addition to its local representative, at 

least one opportunity to fix a problem. Regarding previous repair efforts entitling an automobile 
buyer to reimbursement, “[t]he legislative history of [Civil Code section 1793.2] demonstrates 
beyond any question that ... a differentiation between manufacturer and local representative is 
unwarranted.” (Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878, 888 [263 Cal.Rptr. 64].) 

 
• Civil Code section 1795.5 provides, in part: “Notwithstanding the provisions ... defining consumer 

goods to mean ‘new’ goods, the obligation of a distributor or retail seller of used consumer goods in a 
sale in which an express warranty is given shall be the same as that imposed on manufacturers,” with 
limited exceptions provided by statute. 

 
• Civil Code section 1790.3 provides: “The provisions of [the Song-Beverly Consumer Warranty Act] 

shall not affect the rights and obligations of parties determined by reference to the Commercial Code 
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California Products Liability Actions, Ch. 2, Liability for Defective Products, §§ 2.30[3], 2.31, Ch. 8, 
Defenses, § 8.07[3][b] (Matthew Bender)   
 
44 California Forms of Pleading and Practice, Ch. 502, Sales: Warranties, §§ 502.42, 502.53 (Matthew 
Bender)   
 
20 California Points and Authorities, Ch. 206, Sales (Matthew Bender)   
 
5 California Civil Practice (Thomson West 2006) Business Litigation, §§ 53:1, 53:3–53:4, 53:10–53:11, 
53:14–53:17, 53:22–53:23, 53:26–53:27 
5 Bancroft-Whitney’s California Civil Practice: Business Litigation (1993) Consumer Warranties, §§ 
53:1, 53:3-53:4, 53:10-53:11, 53:14-53:17, 53:22-53:23, 53:26-53:27, pp. 6, 8-10, 14-15, 18-23, 27-29, 
31-34; id. (2001 supp.) at §§ 53:3-53:4, 53:10, 53:14, 53:16, 53:26-53:27, pp. 29-33, 36-37   
 
(New September 2003)  
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If remedies are sought under the Commercial Code, the plaintiff may be required to prove reasonable 
notification within a reasonable time. (Cal. U. Com. Code, § 2607(3).) If the court determines that such 
proof is necessary, add the following element to this instruction:   

 
That [name of plaintiff] took reasonable steps to notify [name of defendant] within a reasonable 
time that the [new motor vehicle] had a defect covered by the warranty;   
 

See also CACI No. 1243, Notification/Reasonable Time.   
 
Regarding element 4, where if the plaintiff claims that the consumer goods could not be delivered for 
repair, the judge should decide whether written notice of nonconformity is required. The statute-see Civil 
Code section 1793.2(c)-is unclear on this point.   
 
Include the bracketed sentence preceding the final bracketed paragraph if appropriate to the facts. The 
Song-Beverly Consumer Warranty Act does not require a consumer to prove the cause of the defect or 
failure, only that the consumer good “did not conform to the express warranty.” (See Oregel v. American 
Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1102, fn. 8 [109 Cal.Rptr.2d 583].)   
 
In addition to sales of consumer goods, the Consumer Warranty Act applies to leases. (Civ. Code, §§ 
1791(g)-(i), 1795.4.) This instruction may be modified for use in cases involving an express warranty in a 
lease of a motor vehicle.   
 
Where the warranty period has been extended, it cannot expire any sooner than 60 days after the last 
repair of a claimed defect. (Civ. Code, § 1793.1(a)(2).) 
 
See also CACI Nos, 3202, “Repair Opportunities” Explained, 3203, Reasonable Number of Repair 
Opportunities—Rebuttable Presumption—(Civ. Code, § 1793.22(b)), and 3204, “Substantially Impaired” 
Explained.  
 

Sources and Authority 
 
• “Broadly speaking, the Act regulates warranty terms; imposes service and repair obligations on 

manufacturers, distributors and retailers who make express warranties; requires disclosure of 
specified information in express warranties; and broadens a buyer’s remedies to include costs, 
attorney fees and civil penalties. ... [T]he purpose of the Act has been to provide broad relief to 
purchasers of consumer goods with respect to warranties.” (National R.V., Inc. v. Foreman (1995) 34 
Cal.App.4th 1072, 1080 [40 Cal.Rptr.2d 672].) 

 
• “A plaintiff pursuing an action under the Act has the burden to prove that (1) the vehicle had a 

nonconformity covered by the express warranty that substantially impaired the use, value or safety of 
the vehicle (the nonconformity element); (2) the vehicle was presented to an authorized representative 
of the manufacturer of the vehicle for repair (the presentation element); and (3) the manufacturer or 
his representative did not repair the nonconformity after a reasonable number of repair attempts (the 
failure to repair element).” (Oregel, supra, 90 Cal.App.4th at p. 1101.) 

 
• The Song-Beverly Act does not apply unless the vehicle was purchased in California. (Cummins, Inc. 
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manufacturer’s new car warranty.” 
 
• “Under well-recognized rules of statutory construction, the more specific definition [of “new motor 

vehicle”] found in the current section 1793.22 governs the more general definition [of “consumer 
goods”] found in section 1791.” (Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 
126 [41 Cal.Rptr.2d 295].) 

 
• “‘Nonconformity’ is defined as ‘a nonconformity which substantially impairs the use, value, or safety 

of the new motor vehicle to the buyer or lessee.’ The term is similar to what the average person would 
understand to be a ‘defect.’” (Schreidel v. American Honda Motor Co. (1995) 34 Cal.App.4th 1242, 
1249 [40 Cal.Rptr.2d 576], internal citation omitted; see also Robertson v. Fleetwood Travel Trailers 
of California, Inc. (2006) 144 Cal. App. 4th 785, 801 n.11 [50 Cal.Rptr.3d 731] (nonconformity can 
include entire complex of related conditions).) 

 
• “The issue of whether the problems constituted substantial impairment is one for the trier of fact.” 

(Schreidel, supra, 34 Cal.App.4th at p. 1250.) 
 
• Civil Code section 1793.2(d)(2) provides, in part: “If the manufacturer or its representative in this 

state is unable to service or repair a new motor vehicle ... to conform to the applicable express 
warranties after a reasonable number of attempts, the manufacturer shall either promptly replace the 
new motor vehicle ... or promptly make restitution to the buyer. ... However, the buyer shall be free to 
elect restitution in lieu of replacement, and in no event shall the buyer be required to accept a 
replacement vehicle.” 

 
• “[S]ection 1793.2, subdivision (d)(2), differs from section 1793.2, subdivision (d)(1), in that it gives 

the new motor vehicle consumer the right to elect restitution in lieu of replacement; provides specific 
procedures for the motor vehicle manufacturer to follow in the case of replacement and in the case of 
restitution; and sets forth rules for offsetting the amount attributed to the consumer’s use of the motor 
vehicle. These ‘Lemon Law’ provisions clearly provide greater consumer protections to those who 
purchase new motor vehicles than are afforded under the general provisions of the Act to those who 
purchase other consumer goods under warranty.” (National R.V., Inc., supra, 34 Cal.App.4th at p. 
1079, internal citations and footnotes omitted.) 

 
• Civil Code section 1793.2(c) provides, in part: “The buyer shall deliver nonconforming goods to the 

manufacturer’s service and repair facility within this state, unless, due to reasons of size and weight, 
or method of attachment, or method of installation, or nature of the nonconformity, delivery cannot 
reasonably be accomplished. If the buyer cannot return the nonconforming goods for any of these 
reasons, he or she shall notify the manufacturer or its nearest service and repair facility within the 
state. Written notice of nonconformity to the manufacturer or its service and repair facility shall 
constitute return of the goods for purposes of this section.” 

 
• The act does not require a consumer to give a manufacturer, in addition to its local representative, at 

least one opportunity to fix a problem. Regarding previous repair efforts entitling an automobile 
buyer to reimbursement, “[t]he legislative history of [Civil Code section 1793.2] demonstrates 
beyond any question that ... a differentiation between manufacturer and local representative is 
unwarranted.” (Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878, 888 [263 Cal.Rptr. 64].) 
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3903A.  Medical Expenses—Past and Future (Economic Damage) 
 

 
[Insert number, e.g., “1.”] [Past] [and] [future] medical expenses.   
 
[To recover damages for past medical expenses, [name of plaintiff] must prove the reasonable cost of 
reasonably necessary medical care that [he/she] has received.]   
 
[To recover damages for future medical expenses, [name of plaintiff] must prove the reasonable cost 
of reasonably necessary medical care that [he/she] is reasonably certain to need in the future.]    

 
 

Instructional History 
 
(New September 2003) 
 

Sources and Authority 
 
• “[A] person injured by another’s tortuous conduct is entitled to recover the reasonable value of 

medical care and services reasonably required and attributable to the tort.” (Hanif v. Housing 
Authority of Yolo County (1988) 200 Cal.App.3d 635, 640 [246 Cal.Rptr. 192], internal citations 
omitted; see also. Helfend v. Southern Cal Rapid Transit Dist. (1970) 2 Cal.3d 1, 6 [84 Cal.Rptr. 173; 
465 P.2d 61 (collateral source rule).) 

 
• “It is established that ‘the reasonable value of nursing services required by the defendant’s tortious 

conduct may be recovered from the defendant even though the services were rendered by members of 
the injured person’s family and without an agreement or expectation of payment. Where services in 
the way of attendance and nursing are rendered by a member of the plaintiff’s family, the amount for 
which the defendant is liable is the amount for which reasonably competent nursing and attendance 
by others could have been obtained. The fact that the injured party had a legal right to the nursing 
services (as in the case of a spouse) does not, as a general rule, prevent recovery of their value ....” 
(Hanif, supra, 200 Cal.App.3d at pp. 644-645, internal citations omitted.) 

 
• “Nor is it necessary that the amount of the award equal the alleged medical expenses for it has long 

been the rule that the costs alone of medical treatment and hospitalization do not govern the recovery 
of such expenses. It must be shown additionally that the services were attributable to the accident, 
that they were necessary, and that the charges for such services were reasonable.” (Dimmick v. 
Alvarez (1961) 196 Cal.App.2d 211, 216 [16 Cal.Rptr. 308].) 

 
• “Nishihama [Nishihama v. City and County of San Francisco (2001)93 Cal.App.4th 298 [112 

Cal.Rptr.2d 861]] and Hanif [supra] stand for the principle that it is error for the plaintiff to recover 
medical expenses in excess of the amount paid or incurred. Neither case, however, holds that 
evidence of the reasonable cost of medical care may not be admitted. Indeed, Nishihama suggests just 
the opposite: Such evidence gives the jury a more complete picture of the extent of a plaintiff's 
injuries. Thus, the trial court did not abuse its discretion in allowing evidence of the reasonable cost 
of plaintiff's care while reserving the propriety of a Hanif/Nishihama reduction until after the verdict. 
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• “Where a fiduciary relationship exists, facts which ordinarily require investigation may not 
incite suspicion and do not give rise to a duty of inquiry. Where there is a fiduciary 
relationship, the usual duty of diligence to discover facts does not exist.” (Hobbs v. Bateman 
Eichler, Hill Richards, Inc. (1985) 164 Cal.App.3d 174, 202 [210 Cal.Rptr. 387], internal 
citations omitted.) 

 
• “[A] plaintiff need not establish that she exercised due diligence to discover the facts within 

the limitations period unless she is under a duty to inquire and the circumstances are such 
that failure to inquire would be negligent. Where the plaintiff is not under such duty to 
inquire, the limitations period does not begin to run until she actually discovers the facts 
constituting the cause of action, even though the means for obtaining the information are 
available.” (Hobbs, supra, 164 Cal.App.3d at p. 202, internal citations omitted.) 

 
• “The distinction between the rules excusing a late discovery of fraud and those allowing late 

discovery in cases in the confidential relationship category is that in the latter situation, the 
duty to investigate may arise later because the plaintiff is entitled to rely upon the assumption 
that his fiduciary is acting on his behalf. However, once a plaintiff becomes aware of facts 
which would make a reasonably prudent person suspicious, the duty to investigate arises and 
the plaintiff may then be charged with knowledge of the facts which would have been 
discovered by such an investigation.” (Hobbs, supra, 164 Cal.App.3d at p. 202, internal 
citations omitted.) 

 
•  “ ‘[R]esolution of the statute of limitations issue is normally a question of fact … .’ ” 

(Romano v. Rockwell Internat., Inc. (1996) 14 Cal. 4th 479, 487 [59 Cal. Rptr. 2d 20, 926 
P.2d 1114].) 

 
Secondary Sources 
 
3 Witkin, California Procedure (4th ed. 1996) Actions, §§ 6177-619 
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5003.  Witnesses 
 

 
A witness is a person who has knowledge related to this case. You will have to decide whether you 
believe each witness and how important each witness’s testimony is to the case. You may believe all, 
part, or none of a witness’s testimony.   
 
In deciding whether to believe a witness’s testimony, you may consider, among other factors, the 
following:  
 

(a) How well did the witness see, hear, or otherwise sense what he or she described in 
court? 

 
(b) How well did the witness remember and describe what happened? 

 
(c) How did the witness look, act, and speak while testifying? 

 
(d) Did the witness have any reason to say something that was not true? Did the witness 

show any bias or prejudice? Did the witness have a personal relationship with any of 
the parties involved in the case? Does the witness have a personal stake in how this 
case is decided? 

 
(e) What was the witness’s attitude toward this case or about giving testimony?   
 

Sometimes a witness may say something that is not consistent with something else he or she said. 
Sometimes different witnesses will give different versions of what happened. People often forget 
things or make mistakes in what they remember. Also, two people may see the same event but 
remember it differently. You may consider these differences, but do not decide that testimony is 
untrue just because it differs from other testimony.   
 
However, if you decide that a witness deliberately testified untruthfully about something 
important, you may choose not to believe anything that witness said. On the other hand, if you 
think the witness testified untruthfully about some things but told the truth about others, you may 
accept the part you think is true and ignore the rest.   
 
Do not make any decision simply because there were more witnesses on one side than on the other. 
If you believe it is true, the testimony of a single witness is enough to prove a fact.   
 
You must not be biased against any witness because of his or her disability, gender, race, sex, 
religion, occupation, ethnicity, sexual orientation, age, national origin, [or] socioeconomic status [or 
[insert any other impermissible form of bias].  

 
 

Instructional History 
 
(Revised April 2004) 
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(Revised April 2007) 
 

Directions for Use 
 
This instruction may be given as either an introductory instruction before trial (See CACI No. 107) or as 
a concluding instruction. 
 
The Advisory Committee recommends that this instruction be read to the jury before reading instructions 
on the substantive law.  
 
In the last paragraph, the court may delete inapplicable categories of potential jury bias.  
 

Sources and Authority 
 
• Evidence Code section 312 provides:  

 
Except as otherwise provided by law, where the trial is by jury:  

 
(a) All questions of fact are to be decided by the jury. 

 
(b) Subject to the control of the court, the jury is to determine the effect and value of 
 the evidence addressed to it, including the credibility of witnesses and hearsay 
 declarants. 

 
• Considerations for evaluating the credibility of witnesses are contained in Evidence Code section 780:  

 
Except as otherwise provided by statute, the court or jury may consider in determining the 
credibility of a witness any matter that has any tendency in reason to prove or disprove the 
truthfulness of his testimony at the hearing, including but not limited to any of the following:  

 
(a) His demeanor while testifying and the manner in which he testifies. 

 
(b) The character of his testimony. 

 
(c) The extent of his capacity to perceive, to recollect, or to communicate any matter 
 about which he testifies. 

 
(d) The extent of his opportunity to perceive any matter about which he testifies. 

 
(e) His character for honesty or veracity or their opposites. 

 
(f) The existence or nonexistence of a bias, interest, or other motive. 

 
(g) A statement previously made by him that is consistent with his testimony at the 
 hearing. 
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have said, we can reread that transcript back ... .’” (People v. Silbertson (1985) 41 Cal.3d 296, 303 
[221 Cal.Rptr. 152, 709 P.2d 1321], internal citations and footnote omitted.)   

 
(Revised February 2005)  
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• “A trial court may properly advise a jury of the importance of arriving at a verdict and of the duty of 
individual jurors to hear and consider each other’s arguments with open minds, rather than to prevent 
agreement by obstinate adherence to first impressions. But, as the exclusive right to agree or not to 
agree rests with the jury, the judge may not tell them that they must agree nor may he harry their 
deliberations by coercive threats or disparaging remarks.” (Cook v. Los Angeles Ry. Corp. (1939) 13 
Cal.2d 591, 594 [91 P.2d 118], internal citations omitted.) 

 
• “Only when the instruction has coerced the jurors into surrendering their conscientious convictions in 

order to reach agreement should the verdict be overturned.” (Inouye v. Pacific Southwest Airlines, 
supra, 126 Cal.App.3d at p. 651.) 

 
• “The instruction says if the jury did not reach a verdict, the case would have to be retried. It also says 

the jurors should listen with deference to the arguments and distrust their own judgment if they find a 
large majority taking a different view of the case. In a criminal case the mere presence of these 
remarks in a jury instruction is error. However, civil cases are subject to different considerations; the 
special protections given criminal defendants are absent.” (Inouye v. Pacific Southwest Airlines, 
supra, 126 Cal.App.3d at p. 651, internal citation omitted.)   

 
(Revised April 2004)  
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Secondary Sources 
 
7 Witkin, California Procedure (4th ed. 1997) Trial, § 265 

152




