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thereby from the odium which might result from making that objection thereto. There is no force in 
this contention. Objections to questions, whether asked by a juror or by opposing counsel, are 
presented to the court, and its ruling thereon could not reasonably affect the rights or standing of the 
party making the objection before the jury in the one case more than in the other.” (Maris v. H. 
Crummey, Inc. (1921) 55 Cal.App. 573, 578–579 [204 P. 259].) 

 
Secondary Sources  
 
3 Witkin, California Evidence (4th ed. 2000) Presentation at Trial, § 85 
 
4 California Trial Guide, Unit 91, Jury Deliberations and Rendition of Verdict, §§ 91.01–91.03 (Matthew 
Bender) 
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duty of care is called ‘ ”primary assumption of risk.” ’ ‘First, in “primary assumption of risk” cases— 
where the defendant owes no duty to protect the plaintiff from a particular risk of harm—a plaintiff 
who has suffered such harm is not entitled to recover from the defendant, whether the plaintiff's 
conduct in undertaking the activity was reasonable or unreasonable. Second, in “secondary 
assumption of risk” cases—involving instances in which the defendant has breached the duty of care 
owed to the plaintiff—the defendant is not entitled to be entirely relieved of liability for an injury 
proximately caused by such breach, simply because the plaintiff's conduct in encountering the risk of 
such an injury was reasonable rather than unreasonable.’ ” (Kindrich v. Long Beach Yacht Club 
(2008) 167 Cal.App.4th 1252, 1259 [84 Cal.Rptr.3d 824], internal citations omitted.) 

 
• “Even were we to conclude that [plaintiff]'s decision to jump off the boat was a voluntary one, and 

that therefore he assumed a risk inherent in doing so, this is not enough to provide a complete 
defense. Because voluntary assumption of risk as a complete defense in a negligence action was 
abandoned in Li v. Yellow Cab Co. (1975) 13 Cal.3d 804, 829 [119 Cal. Rptr. 858, 532 P.2d 1226], 
only the absence of duty owed a plaintiff under the doctrine of primary assumption of risk would 
provide such a defense. But that doctrine does not come into play except when a plaintiff and a 
defendant are engaged in certain types of activities, such as an ‘active sport.’ That was not the case 
here; plaintiff was merely the passenger on a boat. Under Li, he may have been contributorily 
negligent but this would only go to reduce the amount of damages to which he is entitled.” (Kindrich, 
supra, 167 Cal.App.4th at p. 1258.) 

 
Secondary Sources  
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1339, 1340, 1343–1350 
 
1 Levy et al., California Torts, Ch. 4, Comparative Negligence, Assumption of the Risk, and Related 
Defenses, § 4.03, Ch. 15, General Premises Liability, § 15.21 (Matthew Bender) 
 
23 California Forms of Pleading and Practice, Ch. 273, Games, Sports, and Athletics, § 273.30 (Matthew 
Bender) 
 
33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.172 (Matthew Bender) 
 
16 California Points and Authorities, Ch. 165, Negligence, § 165.401 (Matthew Bender) 
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• “When it is apparent from the face of the complaint that, but for the delayed discovery rule, 

the action would be time barred, it is the plaintiff's burden to show diligence.” (McKelvey v. 
Boeing North Am. Inc. (1999) 74 Cal.App.4th 151, 160 [86 Cal.Rptr.2d 645].) 

 
• “ ‘[R]esolution of the statute of limitations issue is normally a question of fact … .’ ” 

(Romano v. Rockwell Internat., Inc. (1996) 14 Cal.4th 479, 487 [59 Cal.Rptr.2d 20, 926 P.2d 
1114].) 

 
Secondary Sources 
 
3 Witkin, California Procedure (4th ed. 1996) Actions, §§ 459–473, 517–545 

Flahavan et al., California Practice Guide: Personal Injury (The Rutter Group) ¶¶ 5:108–5:111.6 
 
5 Levy et al., California Torts, Ch. 71, Commencement, Prosecution, and Dismissal of Tort 
Actions, § 71.03[3] (Matthew Bender) 
 
30 California Forms of Pleading and Practice, Ch. 345, Limitation of Actions, § 345.19[3] 
(Matthew Bender) 
 
14 California Points and Authorities, Ch. 143, Limitation of Actions, §§ 143.47, 143.52–143.64 
(Matthew Bender) 
 
1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4, Limitation of 
Actions, 4.15 
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   pain/mental suffering:] 
$ ________] 

 
 

TOTAL $ ________ 
 

 
Signed:    ________________________ 

   Presiding Juror  
 
Dated:  ____________ 
 
[After it has been signed/After all verdict forms have been signed], deliver this verdict form 
to the [clerk/bailiff/judge]. 

 
 
New September 2003; Revised April 2004, April 2007, April 2009 
 

Directions for Use 
 

The special verdict forms in this section are intended only as models. They may need to be modified 
depending on the facts of the case. 
 
This verdict form is based on CACI No. 408, Primary Assumption of Risk. 
 
If specificity is not required, users do not have to itemize all the damages listed in question 3 and do not 
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case. 
The breakdown of damages is optional depending on the circumstances. 
 
If there are multiple causes of action, users may wish to combine the individual forms into one form. 
 
This form may be modified if the jury is being given the discretion under Civil Code section 3288 to 
award prejudgment interest on specific losses that occurred prior to judgment. 
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In an action for injury or death against a health care provider based upon such person's alleged 
professional negligence, the time for the commencement of action shall be three years after the 
date of injury or one year after the plaintiff discovers, or through the use of reasonable diligence 
should have discovered, the injury, whichever occurs first. In no event shall the time for 
commencement of legal action exceed three years unless tolled for any of the following: (1) upon 
proof of fraud, (2) intentional concealment, or (3) the presence of a foreign body, which has no 
therapeutic or diagnostic purpose or effect, in the person of the injured person. Actions by a minor 
shall be commenced within three years from the date of the alleged wrongful act except that 
actions by a minor under the full age of six years shall be commenced within three years or prior 
to his eighth birthday whichever provides a longer period. Such time limitation shall be tolled for 
minors for any period during which parent or guardian and defendant's insurer or health care 
provider have committed fraud or collusion in the failure to bring an action on behalf of the 
injured minor for professional negligence. 
 
For the purposes of this section: 
 
(1) “Health care provider” means any person licensed or certified pursuant to Division 2 

(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to 
the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to 
Chapter 2.5 (commencing with Section 1440) of Division 2 of the Health and Safety Code and 
any clinic, health dispensary, or health facility, licensed pursuant to Division 2 (commencing 
with Section 1200) of the Health and Safety Code. "Health care provider" includes the legal 
representatives of a health care provider; 

 
(2) “Professional negligence” means a negligent act or omission to act by a health care provider in 

the rendering of professional services, which act or omission is the proximate cause of a 
personal injury or wrongful death, provided that such services are within the scope of services 
for which the provider is licensed and which are not within any restriction imposed by the 
licensing agency or licensed hospital. 

 
• Code of Civil Procedure section 364 provides in part: 
 

(a) No action based upon the health care provider's professional negligence may be commenced 
unless the defendant has been given at least 90 days' prior notice of the intention to commence the 
action. 
 
(b), (c) omitted 
 
(d) If the notice is served within 90 days of the expiration of the applicable statute of limitations, the 
time for the commencement of the action shall be extended 90 days from the service of the notice. 
 
(e), (f) omitted 

 
•  “[T]he Jolly [Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1109 [245 Cal.Rptr. 658, 751 P.2d 923]] 

analysis applies to section 340.5: The one-year period [section 340.5] commences when the plaintiff 
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17 California Points and Authorities, Ch. 175, Physicians and Surgeons: Medical Malpractice (Matthew 
Bender) 
 
1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4, Limitation of Actions, 4.27 
 
1 California Medical Malpractice: Law and Practice (Thomson West) §§ 7:1-7:7 
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actions by a minor under the full age of six years shall be commenced within three years or prior 
to his eighth birthday whichever provides a longer period. Such time limitation shall be tolled for 
minors for any period during which parent or guardian and defendant's insurer or health care 
provider have committed fraud or collusion in the failure to bring an action on behalf of the 
injured minor for professional negligence. 
 
For the purposes of this section: 
 
(1) “Health care provider” means any person licensed or certified pursuant to Division 2 

(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to 
the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to 
Chapter 2.5 (commencing with Section 1440) of Division 2 of the Health and Safety Code and 
any clinic, health dispensary, or health facility, licensed pursuant to Division 2 (commencing 
with Section 1200) of the Health and Safety Code. "Health care provider" includes the legal 
representatives of a health care provider; 

 
(2) “Professional negligence” means a negligent act or omission to act by a health care provider in 

the rendering of professional services, which act or omission is the proximate cause of a 
personal injury or wrongful death, provided that such services are within the scope of services 
for which the provider is licensed and which are not within any restriction imposed by the 
licensing agency or licensed hospital. 

 
• “No tolling provision outside of MICRA can extend the three-year maximum time period that section 

340.5 establishes.” (Belton v. Bowers Ambulance Serv. (1999) 20 Cal.4th 928, 931 [86 Cal.Rptr.2d 
107, 978 P.2d 591]; see also Fogerty v. Superior Court (1981) 117 Cal.App.3d 316, 319–321 [172 
Cal.Rptr. 594] [Code Civ. Proc., § 352 does not toll statute for insanity].) 

 
• “The three-year limitations period of section 340.5 provides an outer limit which terminates all 

malpractice liability and it commences to run when the patient is aware of the physical manifestation 
of her injury without regard to awareness of the negligent cause.” (Hills v. Aronsohn (1984) 152 
Cal.App.3d 753, 760 [199 Cal.Rptr. 816].) 

 
• “Section 340.5 creates two separate statutes of limitations, both of which must be satisfied if a 

plaintiff is to timely file a medical malpractice action. First, the plaintiff must file within one year 
after she first ‘discovers’ the injury and the negligent cause of that injury. Secondly, she must file 
within three years after she first experiences harm from the injury. This means that if a plaintiff does 
not ‘discover’ the negligent cause of her injury until more than three years after she first experiences 
harm from the injury, she will not be able to bring a malpractice action against the medical 
practitioner or hospital whose malpractice caused her injury.” (Ashworth v. Mem'l Hosp. (1988) 206 
Cal.App.3d 1046, 1054 [254 Cal.Rptr. 104], original italics.) 

 
Secondary Sources 
 
California Tort Guide (Cont.Ed.Bar 3d ed.) §§ 9.26, 9.67-9.72 
 

23

23



Preliminary Draft Only -- Not Approved by Judicial Council 

Copyright Judicial Council of California 

4 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Professionals, § 31.60 
(Matthew Bender) 
 
36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical Malpractice, § 415.47 
(Matthew Bender) 
 
17 California Points and Authorities, Ch. 175, Physicians and Surgeons: Medical Malpractice (Matthew 
Bender) 
 
1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4, Limitation of Actions, 4.27 
 
1 California Medical Malpractice: Law and Practice (Thomson West) §§ 7:1-7:7 
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withdrawal.’ ‘The rule is that, for purposes of the statute of limitations, the attorney’s representation 
is concluded when the parties so agree, and that result does not depend upon formal termination, such 
as withdrawing as counsel of record.’ ‘Continuity of representation ultimately depends, not on the 
client’s subjective beliefs, but rather on evidence of an ongoing mutual relationship and of activities 
in furtherance of the relationship.’ ” (Nielsen v. Beck (2007) 157 Cal.App.4th 1041, 1049 [69 
Cal.Rptr.3d 435], internal citations omitted.) 

 
• “Section 340.6, subdivision (a), states that ‘in no event’ shall the prescriptive period be tolled except 

under those circumstances specified in the statute. Thus, the Legislature expressly intended to 
disallow tolling under any circumstances not enumerated in the statute.” (Laird v. Blacker (1992) 2 
Cal.4th 606, 618 [7 Cal.Rptr.2d 550, 828 P.2d 691] [applying rule to one-year limitation period]; cf. 
Belton v. Bowers Ambulance Serv. (1999) 20 Cal.4th 928, 934 [86 Cal.Rptr.2d 107, 978 P.2d 591] 
[substantially similar language in Code Civ. Proc., § 340.5, applicable to medical malpractice, 
construed to apply only to three-year limitation period].) 

 
• “We conclude that the two-track approach adopted in [cases from Pennsylvania and Maryland] is 

most consistent with the requirements of Code of Civil Procedure section 340.6, subdivision (a), and 
the interests of fairness to both plaintiffs and defendants in criminal malpractice actions. Thus, the 
plaintiff must file a malpractice claim within the one-year or four-year limitations period set forth in 
Code of Civil Procedure section 340.6, subdivision (a). Although such an action is subject to 
demurrer or summary judgment while a plaintiff's conviction remains intact, the court should stay the 
malpractice action during the period in which such a plaintiff timely and diligently pursues 
postconviction remedies. ‘ … [T]rial courts have inherent authority to stay malpractice suits, holding 
them in abeyance pending resolution of underlying litigation.’ By this means, courts can ensure that 
the plaintiff's claim will not be barred prematurely by the statute of limitations. This approach at the 
same time will protect the interest of defendants in attorney malpractice actions in receiving timely 
notice and avoiding stale claims.” (Coscia v. McKenna & Cuneo (2001) 25 Cal.4th 1194, 1210–1211 
[108 Cal.Rptr.2d 471, 25 P.3d 670], internal citations omitted.) [See CACI No. 606, Legal 
Malpractice Causing Criminal Conviction—Actual Innocence].) 

 
Secondary Sources 
 
3 Witkin, California Procedure (4th ed. 1996) Actions, §§ 577–595 

3 Levy et al., California Torts, Ch. 32, Liability of Attorneys, § 32.60 (Matthew Bender) 
 
1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4, Limitation of Actions, 4.05 
 
7 California Forms of Pleading and Practice, Ch. 76, Attorney Professional Liability, §§ 76.170, 76.430 
(Matthew Bender) 
 
33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.150 (Matthew Bender) 
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• “We conclude that the two-track approach adopted in [cases from Pennsylvania and Maryland] is 

most consistent with the requirements of Code of Civil Procedure section 340.6, subdivision (a), and 
the interests of fairness to both plaintiffs and defendants in criminal malpractice actions. Thus, the 
plaintiff must file a malpractice claim within the one-year or four-year limitations period set forth in 
Code of Civil Procedure section 340.6, subdivision (a). Although such an action is subject to 
demurrer or summary judgment while a plaintiff's conviction remains intact, the court should stay the 
malpractice action during the period in which such a plaintiff timely and diligently pursues 
postconviction remedies. ‘ … [T]rial courts have inherent authority to stay malpractice suits, holding 
them in abeyance pending resolution of underlying litigation.’ By this means, courts can ensure that 
the plaintiff's claim will not be barred prematurely by the statute of limitations. This approach at the 
same time will protect the interest of defendants in attorney malpractice actions in receiving timely 
notice and avoiding stale claims.” (Coscia v. McKenna & Cuneo (2001) 25 Cal.4th 1194, 1210–1211 
[108 Cal.Rptr.2d 471, 25 P.3d 670], internal citations omitted.) [See CACI No. 606, Legal 
Malpractice Causing Criminal Conviction—Actual Innocence].) 

 
Secondary Sources 
 
3 Witkin, California Procedure (4th ed. 1996) Actions, §§ 577–595 

3 Levy et al., California Torts, Ch. 32, Liability of Attorneys, § 32.60 (Matthew Bender) 
 
1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4, Limitation of Actions, 4.05 
 
7 California Forms of Pleading and Practice, Ch. 76, Attorney Professional Liability, §§ 76.170, 76.430 
(Matthew Bender) 
 
33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.150 (Matthew Bender) 
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• “Historically, the public policy of this state generally has precluded a landlord's liability for injuries to 
his tenant or his tenant’s invitees from a dangerous condition on the premises which comes into 
existence after the tenant has taken possession. This is true even though by the exercise of reasonable 
diligence the landlord might have discovered the condition. [¶] The rationale for this rule has been 
that property law regards a lease as equivalent to a sale of the land for the term of the lease. As stated 
by Prosser: ‘In the absence of agreement to the contrary, the lessor surrenders both possession and 
control of the land to the lessee, retaining only a reversionary interest; and he has no right even to 
enter without the permission of the lessee. Consequently, it is the general rule that he is under no 
obligation to anyone to look after the premises or keep them in repair, and is not responsible, either to 
persons injured on the land or to those outside of it, for conditions which develop or are created by 
the tenant after possession has been transferred. Neither is he responsible, in general, for the activities 
which the tenant carries on upon the land after such transfer, even when they create a nuisance.’ ” 
(Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 510–511 [118 Cal.Rptr. 741], internal citations 
omitted.) 

 
• “To this general rule of nonliability, the law has developed a number of exceptions, such as where the 

landlord covenants or volunteers to repair a defective condition on the premises, where the landlord 
has actual knowledge of defects which are unknown and not apparent to the tenant and he fails to 
disclose them to the tenant, where there is a nuisance existing on the property at the time the lease is 
made or renewed, when a safety law has been violated, or where the injury occurs on a part of the 
premises over which the landlord retains control, such as common hallways, stairs, elevators, or roof. 
[¶] A common element in these exceptions is that either at or after the time possession is given to the 
tenant the landlord retains or acquires a recognizable degree of control over the dangerous condition 
with a concomitant right and power to obviate the condition and prevent the injury. In these 
situations, the law imposes on the landlord a duty to use ordinary care to eliminate the condition with 
resulting liability for injuries caused by his failure so to act.” (Uccello, supra, 44 Cal.App.3d at p. 
511, internal citations omitted.) 

 
• “[W]here a landlord has relinquished control of property to a tenant, a ‘bright line’ rule has developed 

to moderate the landlord's duty of care owed to a third party injured on the property as compared with 
the tenant who enjoys possession and control. ‘ “Because a landlord has relinquished possessory 
interest in the land, his or her duty of care to third parties injured on the land is attenuated as 
compared with the tenant who enjoys possession and control. Thus, before liability may be thrust on a 
landlord for a third party's injury due to a dangerous condition on the land, the plaintiff must show 
that the landlord had actual knowledge of the dangerous condition in question, plus the right and 
ability to cure the condition.” [¶] Limiting a landlord's obligations releases it from needing to engage 
in potentially intrusive oversight of the property, thus permitting the tenant to enjoy its tenancy 
unmolested.’ “(Salinas v. Martin (2008) 166 Cal.App.4th 404, 412 [82 Cal.Rptr.3d 735], internal 
citations omitted.) 

 
•“Because a landlord has relinquished possessory interest in the land, his or her duty of care to third 

parties injured on the land is attenuated as compared with the tenant who enjoys possession and 
control. Thus, before liability may be thrust on a landlord for a third party’s injury due to a dangerous 
condition on the land, the plaintiff must show that the landlord had actual knowledge of the dangerous 
condition in question, plus the right and ability to cure the condition.” (Mata v. Mata (2003) 105 
Cal.App.4th 1121, 1131–1132 [130 Cal.Rptr.2d 141.) 
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• “[A] commercial landowner cannot totally abrogate its landowner responsibilities merely by signing a 

lease. As the owner of property, a lessor out of possession must exercise due care and must act 
reasonably toward the tenant as well as to unknown third persons. At the time the lease is executed 
and upon renewal a landlord has a right to reenter the property, has control of the property, and must 
inspect the premises to make the premises reasonably safe from dangerous conditions. Even if the 
commercial landlord executes a contract which requires the tenant to maintain the property in a 
certain condition, the landlord is obligated at the time the lease is executed to take reasonable 
precautions to avoid unnecessary danger.” (Mora v. Baker Commodities, Inc. (1989) 210 Cal.App.3d 
771, 781 [258 Cal.Rptr. 669], internal citations omitted.) 

 
• “[T]he landlord’s responsibility to inspect is limited. Like a residential landlord, the duty to inspect 

charges the lessor ‘only with those matters which would have been disclosed by a reasonable 
inspection.’ The burden of reducing or avoiding the risk and the likelihood of injury will affect the 
determination of what constitutes a reasonable inspection. The landlord’s obligation is only to do 
what is reasonable under the circumstances. The landlord need not take extraordinary measures or 
make unreasonable expenditures of time and money in trying to discover hazards unless the 
circumstances so warrant. When there is a potential serious danger, which is foreseeable, a landlord 
should anticipate the danger and conduct a reasonable inspection before passing possession to the 
tenant. However, if no such inspection is warranted, the landlord has no such obligation.” (Mora, 
supra, 210 Cal.App.3d at p. 782, internal citations and footnote omitted.) 

 
• “It is one thing for a landlord to leave a tenant alone who is complying with its lease. It is entirely 

different, however, for a landlord to ignore a defaulting tenant's possible neglect of property. 
Neglected property endangers the public, and a landlord's detachment frustrates the public policy of 
keeping property in good repair and safe. To strike the right balance between safety and disfavored 
self-help, we hold that [the landlord]’s duty to inspect attached upon entry of the judgment of 
possession in the unlawful detainer action and included reasonable periodic inspections thereafter.” 
(Stone v. Center Trust Retail Properties, Inc. (2008) 163 Cal.App.4th 608, 613 [77 Cal.Rptr.3d 556].) 

 
• “[I]t is established that a landlord owes a duty of care to its tenants to take reasonable steps to secure 

the common areas under its control.” (Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 
675 [25 Cal.Rptr.2d 137, 863 P.2d 207].) 

 
Secondary Sources 
 
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1142, 1143 
 
1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.02 (Matthew Bender) 
 
6 California Real Estate Law and Practice, Ch. 170, The Premises: Duties and Liabilities, § 170.03 
(Matthew Bender) 
 
29 California Forms of Pleading and Practice, Ch. 334, Landlord and Tenant: Claims for Damages, §§ 
334.10, 334.53 (Matthew Bender) 
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36 California Forms of Pleading and Practice, Ch. 421, Premises Liability, §§ 421.01–421.121 (Matthew 
Bender) 
  
17 California Points and Authorities, Ch. 178, Premises Liability, § 178.23 (Matthew Bender) 
 
1 California Civil Practice: Torts (Thomson West) §§ 16:12–16:16 
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See also the Vicarious Responsibility Series, CACI No. 3700 et seq., for instructions on the liability of a 
hirer for the acts of an independent contractor. 
 
In the first option for element 2, include the bracketed language in cases involving alleged omissions that 
constitute “affirmative contributions” under Hooker v. Department of Transportation (2002) 27 Cal.4th 
198, 212 fn. 3 [115 Cal.Rptr.2d 853, 38 P.3d 1081]. 
 

Sources and Authority 
 

 
• “We conclude that a hirer of an independent contractor is not liable to an employee of the 

contractor merely because the hirer retained control over safety conditions at a worksite, but that a 
hirer is liable to an employee of a contractor insofar as a hirer’s exercise of retained control 
affirmatively contributed to the employee’s injuries.” (Hooker v. Department of Transportation 
(2002) 27 Cal.4th 198, 202 [115 Cal.Rptr.2d 853, 38 P.3d 1081]Hooker, supra, 27 Cal.4th at p. 
202, original italics.) 

 
• “Imposing tort liability on a hirer of an independent contractor when the hirer’s conduct has 

affirmatively contributed to the injuries of the contractor’s employee is consistent with the 
rationale of our decisions in Privette, Toland and Camargo because the liability of the hirer in 
such a case is not ‘ “in essence ‘vicarious’ or ‘derivative’ in the sense that it derives from the ‘act 
or omission’ of the hired contractor.” ’ To the contrary, the liability of the hirer in such a case is 
direct in a much stronger sense of that term.” (Hooker, supra, 27 Cal.4th at pp. 211-212, original 
italics, internal citations and footnote omitted.) 

 
• “Such affirmative contribution need not always be in the form of actively directing a contractor or 

contractor’s employee. There will be times when a hirer will be liable for its omissions. For 
example, if the hirer promises to undertake a particular safety measure, then the hirer’s negligent 
failure to do so should result in liability if such negligence leads to an employee injury.” (Hooker, 
supra, 27 Cal.4th at p. 212, fn. 3.) 

 
• “[U]nder Government Code section 815.4, a public entity can be held liable under the retained 

control doctrine, provided a private person would be liable under the same circumstances. This 
means that the public entity must negligently exercise its retained control so as to affirmatively 
contribute to the injuries of the employee of the independent contractor.” (McCarty v. Department 
of Transportation (2008), 164 Cal.App.4th 955, 985 [79 Cal.Rptr.3d 777].) 

 
• Section 414 of the Restatement Second of Torts provides: “One who entrusts work to an 

independent contractor, but who retains the control of any part of the work, is subject to liability 
for physical harm to others for whose safety the employer owes a duty to exercise reasonable care, 
which is caused by his failure to exercise his control with reasonable care.” 

 
•“[W]e hold that a hirer is liable to an employee of an independent contractor insofar as the hirer’s 

provision of unsafe equipment affirmatively contributes to the employee’s injury.” (McKown v. 
Wal-Mart Stores, Inc. (2002) 27 Cal.4th 219, 222 [115 Cal.Rptr.2d 868, 38 P.3d 1094].) 
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•“ ‘[W]here the hiring party actively contributes to the injury by supplying defective equipment, it is 
the hiring party’s own negligence that renders it liable, not that of the contractor.’ ” (McKown, 
supra, 27 Cal.4th at p. 225, internal citation omitted.) 
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Wal-Mart Stores, Inc. (2002) 27 Cal.4th 219, 225 [115 Cal.Rptr.2d 868, 38 P.3d 1094], internal 
citation omitted.) 
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reason that the product caused injury.” (Campbell v. Southern Pacific Co. (1978) 22 Cal.3d 51, 56 
[148 Cal.Rptr. 596, 583 P.2d 121], internal citations omitted.) 

 
•“ ‘Misuse’ is a defense only when that misuse is the actual cause of the plaintiff’s injury, not when some 

other defect produces the harm. This causation is one of the elements of the ‘misuse’ affirmative 
defense and thus the burden falls on the defendant to prove it.” (Huynh v. Ingersoll-Rand (1993) 16 
Cal.App.4th 825, 831 [20 Cal.Rptr.2d 296], internal citation omitted.) 

Sources and Authority 

• “ ‘Regardless of the theory which liability is predicated upon ... it is obvious that to hold a producer, 
manufacturer, or seller liable for injury caused by a particular product, there must first be proof that 
the defendant produced, manufactured, sold, or was in some way responsible for the product ... .’ ” 
(Garcia v. Joseph Vince Co. (1978) 84 Cal.App.3d 868, 874 [148 Cal.Rptr. 843], internal citation 
omitted.) 

 
• “[W]here a plaintiff alleges a product is defective, proof that the product has malfunctioned is 

essential to establish liability for an injury caused by the defect.” (Khan v. Shiley Inc. (1990) 217 
Cal.App.3d 848, 855 [266 Cal.Rptr. 106], original italics.) 

 
• In California, there is no requirement that the plaintiff prove that the defect made the product 

“unreasonably dangerous.” (Cronin v. J.B.E. Olson Corp. (1972) 8 Cal.3d 121, 134-135 [104 
Cal.Rptr. 433, 501 P.2d 1153].) Also, the plaintiff does not have to prove that he or she was unaware 
of the defect. (Luque v. McLean (1972) 8 Cal.3d 136, 146 [104 Cal.Rptr. 443, 501 P.2d 1163].) 

  
•“We agree that strict liability should not be imposed upon a manufacturer when injury results from a use 

of its product that is not reasonably foreseeable. Although a collision may not be the ‘normal’ or 
intended use of a motor vehicle, vehicle manufacturers must take accidents into consideration as 
reasonably foreseeable occurrences involving their products.” (Cronin, supra, 8 Cal.3d at p. 126, 
internal citations omitted.) 

 
•“[T]he law now requires a manufacturer to foresee some degree of misuse and abuse of his product, 

either by the user or by third parties, and to take reasonable precautions to minimize the harm that 
may result from misuse and abuse.” (Self v. General Motors Corp. (1974) 42 Cal.App.3d 1, 7 [116 
Cal.Rptr. 575], disapproved and overruled on another issue in Soule v. GM Corp. (1994) 8 Cal.4th 
548, 580 [34 Cal.Rptr.2d 607, 882 P.2d 298].) 

 
•“[A] manufacturer may be held liable where the alteration of the machine or its misuse by the customer 

was reasonably foreseeable. ... It has been held repeatedly that the foreseeability of the misuse of a 
product is a question for the trier of the facts.” (Thompson v. Package Machinery Co. (1972) 22 
Cal.App.3d 188, 196 [99 Cal.Rptr. 281], internal citations omitted.) 

 
• “A manufacturer is liable only when a defect in its product was a legal cause of injury. A tort is a 

legal cause of injury only when it is a substantial factor in producing the injury.” (Soule, supra, 8 
Cal.4th at p. 572, internal citations omitted.) 
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Some cases state that product misuse must be pleaded as an affirmative defense. (See, e.g., Williams v. 
Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 141 [229 Cal.Rptr. 605].) However, the advisory 
committee feels that absence of unforeseeable misuse is an element of plaintiff’s claim and that 
foreseeable misuse is more properly asserted by defendant in support of a claim of contributory 
negligence. But see below: 
 
•“[P]roduct misuse [is] a defense to strict products liability only when the defendant prove[s] that an 

unforeseeable abuse or alteration of the product after it left the manufacturer’s hands was the sole 
reason that the product caused injury.” (Campbell v. Southern Pacific Co. (1978) 22 Cal.3d 51, 56 
[148 Cal.Rptr. 596, 583 P.2d 121], internal citation omitted.) 

 
•“ ‘Misuse’ is a defense only when that misuse is the actual cause of the plaintiff’s injury, not when some 

other defect produces the harm. This causation is one of the elements of the ‘misuse’ affirmative 
defense and thus the burden falls on the defendant to prove it.” (Huynh v. Ingersoll-Rand (1993) 16 
Cal.App.4th 825, 831 [20 Cal.Rptr.2d 296], internal citation omitted.) 

 
Sources and Authority 

 
• “A manufacturer, distributor, or retailer is liable in tort if a defect in the manufacture or design of its 

product causes injury while the product is being used in a reasonably foreseeable way.” (Soule v. GM 
Corp. (1994) 8 Cal.4th 548, 560 [34 Cal.Rptr.2d 607, 882 P.2d 298].) 

 
• In Barker v. Lull Engineering (1978) 20 Cal.3d 413 [143 Cal.Rptr. 225, 573 P.2d 443], the court 

established two alternative tests for determining whether a product is defectively designed. Under the 
first test, a product may be found defective in design if the plaintiff demonstrates that the product 
“failed to perform as safely as an ordinary consumer would expect when used in an intended or 
reasonably foreseeable manner.” (Id. at p. 429.) Under the second test, a product is defective if the 
risk of danger inherent in the design outweighs the benefits of such design. (Id. at p. 430.) 

 
• “[The] dual standard for design defect assures an injured plaintiff protection from products that either 

fall below ordinary consumer expectations as to safety or that, on balance, are not as safely designed 
as they should be.” (Barker, supra, 20 Cal.3d at p. 418.) 

 
• The consumer expectation test “acknowledges the relationship between strict tort liability for a 

defective product and the common law doctrine of warranty, which holds that a product’s presence on 
the market includes an implied representation ‘that it [will] safely do the jobs for which it was built.’ 
” (Soule v. GM Corp. (1994) 8 Cal.4th 548, 562 [34 Cal.Rptr.2d 607, 882 P.2d 298], internal citations 
omitted.) 

 
• Use of this instruction is limited by the following principles: “[T]he jury may not be left free to find a 

violation of ordinary consumer expectations whenever it chooses. Unless the facts actually permit an 
inference that the product’s performance did not meet the minimum safety expectations of its 
ordinary users, the jury must engage in the balancing of risks and benefits required by the second 
prong of Barker. Accordingly, as Barker indicated, instructions are misleading and incorrect if they 
allow a jury to avoid this risk-benefit analysis in a case where it is required.” (Soule, supra, 8 Cal.4th 
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at p. 568.) 
 
• “[T]he consumer expectation test is reserved for cases in which the everyday experience of the 

product’s users permits a conclusion that the product’s design violated minimum safety assumptions, 
and is thus defective regardless of expert opinion about the merits of the design.” (Soule, supra, 8 
Cal.4th at p. 567, original italics.) 

 
• “In determining whether a product’s safety satisfies [the consumer expectation test], the jury 

considers the expectations of a hypothetical reasonable consumer, rather than those of the particular 
plaintiff in the case.” (Campbell v. General Motors Corp. (1982) 32 Cal.3d 112, 126, fn. 6 [184 
Cal.Rptr. 891, 649 P.2d 224].) 

 
• State-of-the-art evidence is not relevant when the plaintiff relies on a consumer expectation theory of 

design defect. (Morton v. Owens-Corning Fiberglas Corp. (1995) 33 Cal.App.4th 1529, 1536 [40 
Cal.Rptr.2d 22].) 

 
•“[T]he law now requires a manufacturer to foresee some degree of misuse and abuse of his product, 

either by the user or by third parties, and to take reasonable precautions to minimize the harm that 
may result from misuse and abuse.” (Self v. General Motors Corp. (1974) 42 Cal.App.3d 1, 7 [116 
Cal.Rptr. 575], disapproved and overruled on another issue in Soule, supra, 8 Cal.4th at p. 580.) 
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design.’ ‘[O]nce the plaintiff makes a prima facie showing that the injury was proximately 
caused by the product’s design, the burden should appropriately shift to the defendant to 
prove, in light of the relevant factors, that the product is not defective.’ ” (Gonzalez v. Autoliv 
ASP, Inc. (2007) 154 Cal.App.4th 780, 786–787 [64 Cal.Rptr.3d 908], internal citations 
omitted.) 

 
• “Taken together, section 2, subdivision (b), and section 5 of the Restatement indicate that a 

component part manufacturer may be held liable for a defect in the component. When viewed 
in its entirety, the Restatement does not support [defendant]’s argument that ‘[o]nly if the 
component part analysis establishes sufficient control over the design of the alleged defect 
should the component manufacturer be held to the standard of the risk-benefit test.’ Instead, 
the test considering foreseeable risks of harm and alternative designs is applied to the 
component part manufacturer when the alleged defect is in the component.” (Gonzalez, 
supra, 154 Cal.App.4th at pp. 789–790.) 

 
• The plaintiff does not have to prove the existence of a feasible alternative design. (Bernal v. 

Richard Wolf Medical Instruments Corp. (1990) 221 Cal.App.3d 1326, 1335 [272 Cal.Rptr. 
41], disapproved and overruled on another point in Soule v. GM Corp. (1994) 8 Cal.4th 548, 
580 [34 Cal.Rptr.2d 607, 882 P.2d 298].) 

 
• This instruction should not be used in connection with the consumer expectation test for 

design defect: “Risk-benefit weighing is not a formal part of, nor may it serve as a ‘defense’ 
to, the consumer expectations test.” (Bresnahan v. Chrysler Corp. (1995) 32 Cal.App.4th 
1559, 1569 [38 Cal.Rptr.2d 446], internal citation omitted.) 
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Rather, directions or warnings are in order where reasonably required to prevent the use of a product 
from becoming unreasonably dangerous. It is the lack of such a warning which renders a product 
unreasonably dangerous and therefore defective.” (Gonzales v. Carmenita Ford Truck Sales, Inc. 
(1987) 192 Cal.App.3d 1143, 1151 [238 Cal.Rptr. 18], original italics.) 

 
• “In most cases, ... the adequacy of a warning is a question of fact for the jury.” (Jackson v. Deft, Inc. 

(1990) 223 Cal.App.3d 1305, 1320 [273 Cal.Rptr. 214].) 
 
• “[A] pharmaceutical manufacturer may not be required to provide warning of a risk known to the 

medical community.” (Carlin, supra, 13 Cal.4th at p. 1116.) 
 
•“We are aware of no authority which requires a manufacturer to warn of a risk which is readily known 

and apparent to the consumer, in this case the physician.” (Plenger v. Alza Corp. (1992) 11 
Cal.App.4th 349, 362 [13 Cal.Rptr.2d 811].) 

 
• “[A] manufacturer's liability to the ultimate consumer may be extinguished by ‘intervening cause’ 

where the manufacturer either provides adequate warnings to a middleman or the middleman alters 
the product before passing it to the final consumer.” (Garza v. Asbestos Corp., Ltd. (2008) 161 
Cal.App.4th 651, 661 [74 Cal.Rptr.3d 359].) 

 
• “ ‘A manufacturer’s duty to warn is a continuous duty which lasts as long as the product is in use.’ ... 

[T]he manufacturer must continue to provide physicians with warnings, at least so long as it is 
manufacturing and distributing the product.” (Valentine, supra, 68 Cal.App.4th at p. 1482.) 

 
• “[T]he law now requires a manufacturer to foresee some degree of misuse and abuse of his product, 

either by the user or by third parties, and to take reasonable precautions to minimize the harm that 
may result from misuse and abuse.” (Self v. General Motors Corp. (1974) 42 Cal.App.3d 1, 7 [116 
Cal.Rptr. 575], disapproved and overruled on another issue in Soule v. GM Corp. (1994) 8 Cal.4th 
548, 580 [34 Cal.Rptr.2d 607, 882 P.2d 298].) 
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• “[A] petitioner’s recovery may accordingly be reduced, but not barred, where his lack of reasonable 

care is shown to have contributed to his injury.” (Bradfield v. Trans World Airlines, Inc. (1979) 88 
Cal.App.3d 681, 686 [152 Cal.Rptr. 172].) 

 
• “The record does not support [defendant]’s assertion that modification of the bracket was the sole 

cause of the accident. The record does indicate that if the bracket had not been modified there would 
have been no need to remove it to reach the flange bolts, and thus the modification was one apparent 
cause of [plaintiff]’s death. However, a number of other causes, or potential causes, were established, 
including: [plaintiff]’s failure to wear protective clothing; [third party]’s failure to furnish the correct 
replacement bracket for the valve; [third party]’s failure to furnish [employer] with all of the literature 
it received from [defendant]; and negligence on the part of [employer] independent of its modification 
of the valve, including violations of various federal Occupational Safety and Health Administration 
regulations governing equipment and training in connection with the accident.” (Torres, supra, 49 
Cal.App.4th at p. 17.) 
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fowl. 
 
• “In a claim for defamation, as with other tort claims, the period of limitations commences when 

the cause of action accrues. … [A] cause of action for defamation accrues at the time the 
defamatory statement is ‘published’ (using the term ‘published’ in its technical sense). [¶] [I]n 
defamation actions the general rule is that publication occurs when the defendant communicates 
the defamatory statement to a person other than the person being defamed. As also has been 
noted, with respect to books and newspapers, publication occurs (and the cause of action accrues) 
when the book or newspaper is first generally distributed to the public.” (Shively, supra, 31 
Cal.4th at pp. 1246–1247, internal citations omitted.) 

 
• “This court and other courts in California and elsewhere have recognized that in certain 

circumstances it may be appropriate to apply the discovery rule to delay the accrual of a cause of 
action for defamation or to impose an equitable estoppel against defendants who assert the 
defense after the limitations period has expired.” (Shively, supra, 31 Cal.4th at pp. 1248–1249.) 
 

• “[A]pplication of the discovery rule to statements contained in books and newspapers would 
undermine the single-publication rule and reinstate the indefinite tolling of the statute of 
limitations intended to be cured by the adoption of the single-publication rule. If we were to 
recognize delayed accrual of a cause of action based upon the allegedly defamatory statement 
contained in the book … on the basis that plaintiff did not happen to come across the statement 
until some time after the book was first generally distributed to the public, we would be adopting 
a rule subjecting publishers and authors to potential liability during the entire period in which a 
single copy of the book or newspaper might exist and fall into the hands of the subject of a 
defamatory remark. Inquiry into whether delay in discovering the publication was reasonable has 
not been permitted for publications governed by the single-publication rule. Nor is adoption of the 
rule proposed by plaintiff appropriate simply because the originator of a privately communicated 
defamatory statement may, together with the author and the publisher of a book, be liable for the 
defamation contained in the book. Under the rationale for the single-publication rule, the 
originator, who is jointly responsible along with the author and the publisher, should not be liable 
for millions of causes of action for a single edition of the book. Similarly, consistent with that 
rationale, the originator, like the author or the publisher, should not be subject to suit many years 
after the edition is published.” (Shively, supra, 31 Cal.4th at p. 1251.) 
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employer or other entity covered by this part to fail to make reasonable accommodation for the 
known physical or mental disability of an applicant or employee. Nothing in this subdivision or in ... 
subdivision (a) shall be construed to require an accommodation that is demonstrated by the employer 
or other covered entity to produce undue hardship to its operation.” 

 
• Government Code section 12926(n) provides: 

“Reasonable accommodation” may include either of the following:  
 

(1) Making existing facilities used by employees readily accessible to, and usable by, 
 individuals with disabilities. 

 
(2) Job restructuring, part-time or modified work schedules, reassignment to a vacant 
 position, acquisition or modification of equipment or devices, adjustment or 
 modifications of examinations, training materials or policies, the provision of 
 qualified readers or interpreters, and other similar accommodations for individuals 
 with disabilities. 

 
• The California Fair Employment and Housing Commission’s regulations provide: 

Reasonable accommodation may, but does not necessarily, include, nor is it limited to, such 
measures as: 

 
(1) Accessibility. Making existing facilities used by employees readily accessible to 
 and usable by individuals with disabilities; 

 
(2) Job Restructuring. Job restructuring, reassignment to a vacant position, part-time or 
 modified work schedules, acquisition or modification of equipment or devices, 
 adjustment or modification of examinations, training materials or policies, the 
 provision of qualified readers or interpreters, and other similar actions.” (Cal. 
 Code Regs., tit. 2, § 7293.9(a).) 

 
• Government Code section 12926.1(c) provides, in part: “[T]he Legislature has determined that the 

definitions of ‘physical disability’ and ‘mental disability’ under the law of this state require a 
‘limitation’ upon a major life activity, but do not require, as does the Americans with Disabilities Act 
of 1990, a ‘substantial limitation.’ This distinction is intended to result in broader coverage under the 
law of this state than under that federal act. Under the law of this state, whether a condition limits a 
major life activity shall be determined without respect to any mitigating measures, unless the 
mitigating measure itself limits a major life activity, regardless of federal law under the Americans 
with Disabilities Act of 1990. Further, under the law of this state, ‘working’ is a major life activity, 
regardless of whether the actual or perceived working limitation implicates a particular employment 
or a class or broad range of employments.” 

 
• “[T]he duty of an employer to provide reasonable accommodation for an employee with a disability is 

broader under the FEHA than under the ADA.” (Bagatti v. Department of Rehabilitation (2002) 97 
Cal.App.4th 344, 362 [118 Cal.Rptr.2d 443].) 

 
• “[A]n employer who knows of the disability of an employee has an affirmative duty to make known 
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necessary to a section 12940(n) claim. [¶] Applying the burden of proof analysis in Green, supra, 
42 Cal.4th 254, we conclude the burden of proving the availability of a reasonable 
accommodation rests on the employee.” (Nadaf-Rahrov, supra, 166 Cal.App.4th at pp. 984–985.) 
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   Presiding Juror  
 
Dated:  ____________ 
 
[After it has been signed/After all verdict forms have been signed], deliver this verdict form 
to the [clerk/bailiff/judge]. 

 
 
New September 2003; Revised April 2007, April 2009 
 

Directions for Use 
 

The special verdict forms in this section are intended only as models. They may need to be modified 
depending on the facts of the case. 
 
This verdict form is based on CACI No. 2541, Disability Discrimination—Reasonable Accommodation— 
Essential Factual Elements. 
 
If specificity is not required, users do not have to itemize all the damages listed in question 7 8 and do not 
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case. 
The breakdown of damages is optional depending on the circumstances. 
 
If there are multiple causes of action, users may wish to combine the individual forms into one form. 
 
This form may be modified if the jury is being given the discretion under Civil Code section 3288 to 
award prejudgment interest on specific losses that occurred prior to judgment. 
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[d. Future noneconomic loss, including [physical pain/mental suffering:] 

$ ________] 
 

 
TOTAL $ ________ 

  
 
Signed:    ________________________ 

   Presiding Juror 
 
Dated:  ____________  
 
[After it has been signed/After all verdict forms have been signed], deliver this verdict form 
to the [clerk/bailiff/judge]. 

 
 
New September 2003; Revised April 2007, April 2009 
 

Directions for Use 
 

The special verdict forms in this section are intended only as models. They may need to be modified 
depending on the facts of the case. 
 
This verdict form is based on CACI No. 2541, Disability Discrimination—Reasonable Accommodation— 
Essential Factual Elements, and CACI No. 2545, Disability Discrimination—Affirmative Defense— 
Undue Hardship. If a different affirmative defense is at issue, this form should be tailored accordingly. 
 
If specificity is not required, users do not have to itemize all the damages listed in question 8 9 and do not 
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case. 
The breakdown of damages is optional depending on the circumstances. 
 
If there are multiple causes of action, users may wish to combine the individual forms into one form. 
 
This form may be modified if the jury is being given the discretion under Civil Code section 3288 to 
award prejudgment interest on specific losses that occurred prior to judgment. 
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Secondary Sources 
 
8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 816, 819 et seq. 
 

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil War Civil Rights 
Statutes, § 113.14 (Matthew Bender) 
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• “We may assume that the officers acted in good faith in arresting the petitioner. But ‘good faith 

on the part of the arresting officers is not enough.’ If subjective good faith alone were the test, the 
protections of the Fourth Amendment would evaporate, and the people would be ‘secure in their 
persons, houses, papers, and effects,’ only in the discretion of the police.” (Beck v. Ohio (1964) 
379 U.S. 89, 97 [85 S.Ct. 223, 13 L.Ed.2d 142], internal citation omitted.) 
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(c) Harassment on school grounds directed at an individual on the basis of personal 
characteristics or status creates a hostile environment and jeopardizes equal educational 
opportunity as guaranteed by the California Constitution and the United States 
Constitution. 
 
(d) There is an urgent need to prevent and respond to acts of hate violence and bias-related 
incidents that are occurring at an increasing rate in California's public schools. 
 
(e) There is an urgent need to teach and inform pupils in the public schools about their 
rights, as guaranteed by the federal and state constitutions, in order to increase pupils' 
awareness and understanding of their rights and the rights of others, with the intention of 
promoting tolerance and sensitivity in public schools and in society as a means of 
responding to potential harassment and hate violence. 
 
(f) It is the intent of the Legislature that each public school undertake educational 
activities to counter discriminatory incidents on school grounds and, within constitutional 
bounds, to minimize and eliminate a hostile environment on school grounds that impairs 
the access of pupils to equal educational opportunity. 
 
(g) It is the intent of the Legislature that this chapter shall be interpreted as consistent with 
Article 9.5 (commencing with Section 11135) of Chapter 1 of Part 1 of Division 3 of Title 
2 of the Government Code, Title VI of the federal Civil Rights Act of 1964 (42 U.S.C. 
Sec. 1981, et seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. Sec. 1681, 
et seq.), Section 504 of the federal Rehabilitation Act of 1973 (29 U.S.C. Sec. 794(a)), the 
federal Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), the 
federal Equal Educational Opportunities Act (20 U.S.C. Sec. 1701, et seq.), the Unruh 
Civil Rights Act (Secs. 51 to 53, incl., Civ. C.), and the Fair Employment and Housing Act 
(Pt. 2.8 (commencing with Sec. 12900), Div. 3, Gov. C.), except where this chapter may 
grant more protections or impose additional obligations, and that the remedies provided 
herein shall not be the exclusive remedies, but may be combined with remedies that may 
be provided by the above statutes. 
 

• Education Code section 220 provides: “No person shall be subjected to discrimination on the 
basis of disability, gender, nationality, race or ethnicity, religion, sexual orientation, or any other 
characteristic that is contained in the definition of hate crimes set forth in Section 422.55 of the 
Penal Code in any program or activity conducted by an educational institution that receives, or 
benefits from, state financial assistance or enrolls pupils who receive state student financial aid.” 

 
• Education Code section 262.3(b) provides: “Persons who have filed a complaint, pursuant to this 

chapter, with an educational institution shall be advised by the educational institution that civil 
law remedies, including, but not limited to, injunctions, restraining orders, or other remedies or 
orders may also be available to complainants. The educational institution shall make this 
information available by publication in appropriate informational materials.” 

 
• “We conclude that to prevail on a claim under section 220 for peer sexual orientation harassment, 
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a plaintiff must show (1) he or she suffered “severe, pervasive and offensive” harassment that 
effectively deprived the plaintiff of the right of equal access to educational benefits and 
opportunities; (2) the school district had ‘actual knowledge’ of that harassment; and (3) the school 
district acted with ‘deliberate indifference’ in the face of such knowledge. We further conclude 
that from the words of section 262.3, subdivision (b), as well as from other markers of legislative 
intent, money damages are available in a private enforcement action under section 220.” 
(Donovan, supra, 167 Cal.App.4th at p. 579.) 

 
• “Like Title IX, … enforcement of the Education Code's antidiscrimination law rests on the 

assumption of ‘actual notice’ to the funding recipient. … [¶¶] We decline to adopt a liability 
standard for damages under section 220 based on principles of respondeat superior and/or 
constructive notice, particularly in light of the circumstances presented here when the claim of 
discrimination is not, for example, based on an official policy of the District, but is instead the 
result of peer sexual orientation harassment and the District's response (or lack thereof) to such 
harassment. … [N]egligence principles should not apply to impose liability under a statutory 
scheme when administrative enforcement of that scheme contemplates actual notice to the 
funding recipient, with an opportunity to take corrective action before a private action may lie. By 
requiring actual notice, we ensure liability for money damages under section 220 is based on a 
funding recipient's own misconduct, determined by its own deliberate indifference to known acts 
of harassment.” (Donovan, supra, 167 Cal.App.4th at pp. 604-605, internal citations omitted.) 

 
• “The decisions of federal courts interpreting Title IX provide a meaningful starting point to 

determine whether the response of defendants here amounted to deliberate indifference under 
section 220. Under federal law, deliberate indifference is a ‘ “very high standard.” ‘ Actions that 
in hindsight are ‘unfortunate’ or even ‘imprudent’ will not suffice.” (Donovan, supra, 167 
Cal.App.4th at p. 610, internal citations omitted.) 

 
Secondary Sources 
 

108

108













Preliminary Draft Only -- Not Approved by Judicial Council 

Copyright Judicial Council of California 

California Elder Law Litigation (Cont.Ed.Bar 2003) §§ 6.23, 6.30-6.34 
 
1 California Forms of Pleading and Practice, Ch. 5, Abuse of Minors and Elders, § 5.33[4] (Matthew 
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Even then, those damages would be subject to the $250,000 cap placed by Civil Code section 3333.2, 
subdivision (b) for noneconomic damages against a health care provider. In this limited circumstance, 
the decedent’s right to pain and suffering damages would not die with him or her; the damages would 
be recoverable by a survivor.” (ARA Living Centers—Pacific, Inc. v. Superior Court (1993) 18 
Cal.App.4th 1556, 1563 [23 Cal.Rptr.2d 224].) 
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Civil Code section 3294, subdivision (b), must be made by clear and convincing evidence.” (Barton v. 
Alexander Hamilton Life Ins. Co. of America (2003) 110 Cal.App.4th 1640, 1644 [3 Cal.Rptr.3d 
258].) 

 
• “The purpose of the [Elder Abuse Act] is essentially to protect a particularly vulnerable portion of the 

population from gross mistreatment in the form of abuse and custodial neglect.” (Delaney v. Baker 
(1999) 20 Cal.4th 23, 33 [82 Cal.Rptr.2d 610, 971 P.2d 986].) 

 
• “In order to obtain the remedies available in section 15657, a plaintiff must demonstrate by clear and 

convincing evidence that defendant is guilty of something more than negligence; he or she must show 
reckless, oppressive, fraudulent, or malicious conduct. The latter three categories involve 
‘intentional,’ ‘willful,’ or ‘conscious’ wrongdoing of a ‘despicable’ or ‘injurious’ nature. 
‘Recklessness’ refers to a subjective state of culpability greater than simple negligence, which has 
been described as a ‘deliberate disregard’ of the ‘high degree of probability’ that an injury will occur. 
Recklessness, unlike negligence, involves more than ‘inadvertence, incompetence, unskillfulness, or a 
failure to take precautions’ but rather rises to the level of a ‘conscious choice of a course of action ... 
with knowledge of the serious danger to others involved in it.’ ” (Delaney, supra, 20 Cal.4th at pp. 
31-32, internal citations omitted.) 

 
• “As amended in 1991, the Elder Abuse Act was designed to protect elderly and dependent persons 

from abuse, neglect, or abandonment. In addition to adopting measures designed to encourage 
reporting of abuse and neglect, the Act authorizes the court to award attorney fees to the prevailing 
plaintiffs and allows survivors to recover pain and suffering damages in cases of intentional and 
reckless abuse where the elder has died.” (Mack v. Soung (2000) 80 Cal.App.4th 966, 971-972 [95 
Cal.Rptr.2d 830], internal citations omitted.) 
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• “The purpose of the [Elder Abuse Act] is essentially to protect a particularly vulnerable portion of the 

population from gross mistreatment in the form of abuse and custodial neglect.” (Delaney v. Baker 
(1999) 20 Cal.4th 23, 33 [82 Cal.Rptr.2d 610, 971 P.2d 986].) 

 
• “As amended in 1991, the Elder Abuse Act was designed to protect elderly and dependent persons 

from abuse, neglect, or abandonment. In addition to adopting measures designed to encourage 
reporting of abuse and neglect, the Act authorizes the court to award attorney fees to the prevailing 
plaintiffs and allows survivors to recover pain and suffering damages in cases of intentional and 
reckless abuse where the elder has died.” (Mack v. Soung (2000) 80 Cal.App.4th 966, 971-972 [95 
Cal.Rptr.2d 830], internal citations omitted.) 
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TABLE A 
 

ELDER ABUSE: CAUSES OF ACTION, REMEDIES, AND 
EMPLOYER LIABILITY 

 
CAUSES OF 
ACTION 

INDIVIDUAL DEFENDANT EMPLOYER DEFENDANT 

FINANCIAL 
ABUSE 

Traditional Damages: 
preponderance 

Traditional Damages: 
vicarious liability 

Attorney Fees and Costs: 
preponderance (Welf. & Inst. 
Code, § 15657.5(a)) 

Attorney Fees and Costs: 
vicarious liability 
Civ. Code, § 3294(b) (Welf. & 
Inst. Code, § 15657.5(cb)(2)) 

Predeath Pain and Suffering: 
CCE:RMOF (Welf. & Inst. 
Code, § 15657.5(b)(1)) 

Predeath Pain and Suffering: 
Civ. Code, § 3294(b) + 
vicarious liability + individual 
CCE:RMOF (Welf. & Inst. 
Code, 15657.5(b), (c)) 

ABDUCTION Traditional Damages: 
preponderance 

Traditional Damages: 
vicarious liability 

Attorney Fees and Costs: 
CCE (Welf. & Inst. Code,  
§ 15657.05(a)) 

Attorney Fees and Costs: 
Civ. § Code 3294(b) + 
individual CCE (Welf. & Inst. 
Code, § 15657.05(c)) 

Predeath Pain and Suffering: 
CCE (Welf. & Inst. Code,  
§ 15657.05(b)) 

Predeath Pain and Suffering: 
Civ. Code, § 3294(b) + 
individual CCE (Welf. & Inst. 
Code, § 15657.05(c)) 

NEGLECT AND 
PHYSICAL 
ABUSE 

Traditional Damages: 
preponderance 

Traditional Damages: 
vicarious liability 

Attorney Fees and Costs: 
CCE:RMOF (Welf. & Inst. 
Code, § 15657(a)) 

Attorney Fees and Costs: 
Civ. Code, § 3294(b) + 
individual CCE:RMOF (Welf. 
& Inst. Code, § 15657(a)) 

Predeath Pain and Suffering: 
CCE:RMOF (Welf. & Inst. 
Code, § 15657(b)) 

Predeath Pain and Suffering: 
Civ. Code, § 3294(b) + 
individual CCE:RMOF (Welf. 
& Inst. Code, § 15657(b)) 

 
KEY: 
 
CCE = Clear and Convincing Evidence 
 
RMOF = Recklessness, Malice, Oppression, or Fraud 
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Civ. Code, § 3294(b) = Standards for imposing liability on employer under Civil Code 
section 3294(b). 
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