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INTRODUCTION

This chapter provides information on preparing, approving, and executing JBE
contracts.’ The main body of this chapter discusses the basic construction of contracts
and the mandatory and permissive subject matters for inclusion in JBE contracts. The
appendices to this chapter identify mandatory and permissive contract terms for JBE
contracts.

DEFINED TERMS

If not defined in the text of this chapter, the definitions of capitalized terms are set forth
in the glossary.

Under California law a “contract” is “an agreement to do or not to do a certain thing.”?
This chapter refers specifically to agreements for goods and services. Unless expressly
excluded from the JBCM or JBCL, or the context dictates otherwise, the term “contract”
as used in this chapter includes all agreements for goods or services, including
purchase orders (POs), intergovernmental contracts (IGCs), and other documents for
goods and services, regardless of the document’s form or title.

8.1BASIC PRINCIPLES

A. Writing Requirement
All contracts entered into by JBEs must be in writing.

B. Roles and Responsibilities

Each JBE is responsible for the commercial risks that flow from contracts it enters into
and should undertake risks only in proportion to the benefits expected from a contract.
Contracts should be prepared, negotiated, and executed in the best interests of the
JBE. Contracts should be prepared and negotiated only by persons with appropriate
skill and experience who are free from conflicts of interest. Contracts must be executed
only by persons with legal authority to do so.

It is the JBE’s responsibility to ensure that the contract meets applicable legal
requirements and that the contract terms are appropriate to the type of contract.

" This chapter does not address contracts for public works.
2 Civil Code section 1549.
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8.2CATEGORIES OF CONTRACTS

This subsection describes the basic categories of contracts used by JBEs and when
those contracts are used. The category names are used for reference, as an individual
contract may have a different name or title. For example, certain MOUs with executive
branch agencies may be called “Interagency Agreements” or “IAs.” Requirements in this
Manual apply to all contracts in the following categories of contract, unless expressly
excluded from the JBCL or JBCM, regardless of the name or title of the contract.

A. Purchase Orders (POs)

These contracts may be used for purchase of goods from nongovernmental entities®
regardless of the purchase amount. POs are also often used for purchase of goods and
for services that are ancillary to the purchase of the goods. In addition, POs are typically
used for “off the shelf’ goods and software or for routine, low cost, or low risk services.*

e (Goods that must be customized or specially manufactured and services of a
complex, high risk, or specialized nature should be purchased using a standard
agreement.

e Unless the PO is signed by both parties, the proposed Vendor has no duty of
performance unless and until the Vendor commences performance of its duties
under the PO. If the PO is not to be countersigned and returned to the JBE, the
PO should contain a clause that states that Vendor's commencement of
performance under the PO constitutes acceptance and binds the Vendor to all
contract terms.

B. Standard Agreements

These contracts may be used for the purchase of goods or services from
nongovernmental entities regardless of the contract amount.

3 For purposes of this chapter, a “governmental entity” includes, without limitation, (i) a California
department or agency, or a department or agency of any other state, (ii) a public college or state
university established by California or any other state, (iii) a local governmental entity or agency in the
United States or its territories, including those created as a joint powers authority (iv) an auxiliary
organization of the California State University, or a California community college, (v) the federal
government, (vi) a foundation organized to support the Board of Governors of the California Community
Colleges, (vii) an auxiliary organization of the Student Aid Commission established under Education Code
section 69522, or (viii) a public benefit organization. A public benefit organization is an organization
chartered by a governmental entity and designed to perform some public benefit such as building or
maintaining public infrastructure, or raising bond money for those purposes.

4 A JBE may wish to adopt in its Local Contracting Manual limitations on the use of POs to purchase
services. For example, the JBE may limit the use of POs to services incidental to a purchase of goods, or
for services valued at less than a certain dollar amount.
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C. Short Form Agreements

These contracts include fewer terms and conditions than a Standard Agreement, and
are typically used for the purchase of goods or services not to exceed $50,000 from
nongovernmental entities.® The agreement is intended to be used for routine purchases
and in situations where not all of the provisions found in a Standard Agreement would
be appropriate. As noted in the appendices to this chapter, fewer terms are required to
be included in these agreements than are required in Standard Agreements.

D. Intergovernmental Contracts (IGCs)

These contracts may be used for any purchase of goods and services between a JBE
and another governmental entity. If the other governmental entity is not within the
judicial branch, the agreement is often called a Memorandum of Understanding (MOU).
If the other governmental entity is another JBE, the agreement is often called an Intra-
branch Agreement (IBA). IGCs® are simpler and have fewer provisions than POs or
Standard Agreements. A JBE, however, always has the option of using a PO or
Standard Agreement when contracting with a governmental entity.

8.3PREPARATION OF CONTRACTS

This subsection describes the elements of a contract and typical contract provisions
and, where applicable, describes the specific subject matters JBEs should address in
particular contract provisions.

Appendices A, B, and C supplement this subsection. These appendices identify the
substance of the certifications and provisions that are required to be included in
specified categories of JBE contracts. These appendices also indicate which terms are
recommended to be included in JBE contracts but are not legally required.’

5 A JBE may adopt a higher or lower threshold for the use of short form agreements in its Local
Contracting Manual. If the JBE adopts a higher threshold, the JBE must ensure that (i) the higher
threshold is reasonable and appropriate, and (ii) the JBE provides adequate oversight for the use of
larger-value short form agreements. In addition, the JBE must ensure that larger-value short form
agreements include all clauses required to be in contracts of the applicable value.

6 IBAs and MOUs are collectively referred to as IGCs in this Manual.

7 A JBE is not required to include in the procurement file an explanation for why a recommended CCC or
other provision was included in or omitted from a contract.
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A. Content of Contracts

JBEs must include legally required terms in their contracts and should include other
terms that the JBE determines are necessary to protect the JBE and mitigate the risks
associated with the contract.

Sample language for terms and certifications required to be included in JBE contracts is
available from the Judicial Council, together with templates for complete contracts.

Use of these sample provisions and templates is optional. Each JBE may modify the
provisions or templates or use its own forms. JBEs may also use a Vendor-provided
form contract provided the final contract includes appropriate terms and meets
applicable legal requirements.

Contract elements

Each contract must identify the contracting parties. Contracts typically consist of
three major elements:

o Statement of Work (SOW), including the schedule of performance;
o Pricing and payment; and
o Other terms and conditions.

Each of these elements must be clearly defined so that the JBE’s needs are met,
and the contractor and the JBE understand their performance obligations.

Each major element is described below, including typical subject matters that are
frequently grouped together in contract sections regarding the specific element.
However, contract provisions are not required to be in any specific location in the
contract. For example, a topic listed below as part of a typical SOW may be
placed under a different heading in a particular contract.

Statement of Work (SOW)

The SOW describes the goods to be purchased and/or the services to be
performed. The JBE must include a detailed description of the goods to be
delivered or the services to be performed, together with any deliverables required
and conditions of performance, if applicable. The contract must specify (as
applicable): (i) when goods are to be delivered,? (ii) when services are to be

8 The JBE may, but is not required to, specify a delivery date for goods. If no delivery date is specified,
the time for shipment shall be a reasonable time in accordance with Commercial Code section 2309.
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performed (start date and end date), (iii) when deliverables must be provided to
the JBE, and (iv) when other contract milestones must be completed.

e The following are matters that are typically included in the SOW as part of the
detailed description of the goods, services, deliverables, and required
conditions of performance:

o

o
@)
o
@)

Quantities, specifications, and specific requirements;

Quality standards and warranties;

Delivery instructions;

Acceptance criteria including inspections;

Results and required deliverables (e.g., reports, data, or other
documentation);

Location of performance of services, and contractor’'s work hours;
Performance timelines (schedule) or completion dates;

Standards of performance and skill level required and, if applicable,
specific personnel and staffing requirements and identification of
contractor’s key personnel;

Details regarding equipment, labor, or materials to be provided by the
parties, and coordination of effort, if applicable;

Optional goods or services, and provisions for requesting these items; and
Possible conditions that may arise during performance of the contract that
would trigger modifications to the SOW, cost, or schedule.

2. Pricing and payment

The price the JBE will pay for goods and services under a contract must be
clearly stated. The contract should clearly specify the basis for compensation and
the terms of payment, such as: lump sum (one-time payment), firm fixed price,
unit price, labor rate, or other specific basis.

¢ Required terms:

O

A provision that makes payment subject to appropriation of funds is
required in all contracts requiring the payment of JBE funds unless the
JBE has the right to terminate for convenience;® and

If a JBE is contracting for labor, a schedule listing the hourly, daily,
weekly, or monthly cost for each person or job classification must be
incorporated into the contract.

9 See chapter 11, section 11.10 of this Manual for addition information regarding termination and
termination clauses.
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e Contracts typically include provisions covering the following subjects, as
applicable in the particular circumstances, to specify the basis for
compensation and set out the terms of payment:

@)
(@)

Firm price or not to exceed amount of all compensation;

Basis of pricing such as (i) hours times hourly rate (e.g., rates contained in

a fee schedule), (ii) costs incurred plus any agreed markup, or (iii) a firm

fixed price;

For lump sum or firm fixed price contracts, a schedule of billing rates if the

schedule was used to establish the lump sum or fixed price of authorized

work. The schedule may also be used as the basis for establishing the

cost of additional work authorized under the contract;

Any cost substantiation requirements and processes;

Any allowances that are a part of established prices;

Allowable and unallowable pass-through expenses (e.g., travel expenses

at state rates);

Expense reimbursement substantiation requirements and processes;

Payment frequency, and schedule for Progress Payments;

Retention or withholding amounts:

= Each contract should provide for payment, or a reasonable portion
thereof, to be withheld pending resolution of any material dispute;

Conditions of payment;

Pricing of any modifications that may be effected by change order or

through exercise of an option;

Respecting IGCs only:

= A JBE should ensure that any overhead or administrative costs are
reasonable considering the services being performed and conform to
any applicable requirements imposed under the JBE’s A-87 Cost
Recovery Plan;'0 and

= A JBE should not pay overhead charges (mark-ups) on more than the
first $25,000 of a subcontract.

3. Terms and Conditions
The contract must include specified rights and obligations of either party that are
not included in the SOW or the pricing and payment section, including additional
provisions that apply to performance under the contract, as applicable.

0 For superior courts, see TCFPPM, FIN 15.02 (Indirect Cost Rate Proposal) for details about cost
recovery plans and Office of Management and Budget guidelines.
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Standard Terms and Conditions. Contracts typically include the following
“standard” or “general”’ terms and conditions:

Terms of shipping or packaging requirements;

Contract term, including any options to extend the term;

Where contract notices must be directed;

Identification of the parties’ representatives;

Dispute resolution; and

Indemnification.

0 O O O O O

Deal Terms and Conditions. The contract may also include “deal-specific”

terms applicable to the particular goods or services being procured or the

circumstances of a particular purchase, such as:

o If establishing an LPA, LPA options, terms, and conditions;

o Any performance bond requirement;

o Permits or licenses required of the Contractor and standards of
performance required by particular personnel performing the services; and

o Product warranties, detailed service level agreements, or performance
criteria.

Modification Provisions. Generally, provisions for modifying contract terms,
including provisions for formal amendments, change orders, and exercises of
options, if applicable, are required to be in a contract. These terms establish
the procedure to be used for each type of modification. If a JBE wants to be
able to modify a contract without a formal amendment (i.e., modifying a
contract by change order or exercise of an option), the contract must include
a change order provision or an option provision. See chapter 11 of this
Manual for more information on contract modifications.

Contractor Certification Clauses (CCCs). CCCs include certifications from a
contractor regarding particular laws. CCCs may include a contractor’s
representation or warranty that certain conditions have been met or certain
circumstances are true. CCCs may be included in the terms and conditions
(often in the representations and warranties section) or may be placed in a
separate document that is incorporated by reference into the contract.
Appendix A to this chapter contains a chart of typical CCCs, and indicates
which categories of contract must include the listed CCCs. If the CCC is not
required, it may be listed as recommended for a particular category of
contract. Whether or not to include CCCs listed as recommended, and
whether or not to include CCCs in contracts when the CCC is not listed as
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mandatory or recommended, is in the discretion of the JBE, based on JBE
policy and the particular circumstances.

Insurance. When contracting with a nongovernmental entity, the JBE should
determine whether to require the contractor to maintain insurance in
connection with the performance of the contract. If so, the JBE must
determine what types of insurance to require and the minimum dollar levels of
each required policy. At a minimum, the JBE should require insurance in
contracts involving the performance of high-risk activities described in section
8.4.B.1 of this chapter.

The most common types of insurance include:

o Commercial General Liability. This is a basic insurance policy the JBE
should consider requiring. This policy covers bodily injury and property
damage liability, including coverage for products, operations, hazard,
personal and advertising injury liability, and contractual liability.

o Workers’ Compensation and Employer’s Liability. This policy should be
required if the Vendor has employees.

o Professional Liability. This policy should be required if the Vendor
performs consulting or professional services.

o Commercial Automobile Liability. This policy should be required if the
Vendor uses an automobile or other vehicle in the performance of the
contract.

o Commercial Crime Insurance. If the Vendor handles or has access to the
JBE’s funds or property of significant value to the JBE, the JBE should
consider requiring this coverage.

Notes for contracts requiring insurance:

o If required, the commercial general liability and automobile insurance
policies should be endorsed to include the JBE and its officers, agents,
and employees as additional insureds with respect to the work performed
for or items purchased by the JBE under the contract.

o The contract should state that no payments will be made to the contractor
until all required current and complete Certificates of Insurance are
properly endorsed and on file with the JBE. Agreements that include
commercial crime insurance should state that the work will not begin until
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all required current and complete Certificates of Insurance are properly
endorsed and on file with the JBE.

o Itis recommended that the contract state that the contractor will provide
prompt written notice to the JBE in the event that insurance coverage is
cancelled or materially changed from the coverage set forth in the current
Certification of Insurance provided to the JBE.

o The contract should state that insurance will be issued by an insurance
company that is acceptable to the JBE.

o If a Solicitation Document is used, the JBE should ensure that the required
types and levels of insurance are specified in the Solicitation Document.

B. Special Provisions for IGCs

Because of the inter-governmental nature of IGCs, not all of the subject matters
discussed above are necessary in IGCs. In preparing an IGC a JBE should review the
information above regarding each element to determine which of the topics are
appropriate for inclusion in the particular contract and whether any of the specific
requirements noted above apply to the contract. See the appendices for required and
recommended certifications and contract provisions for MOUs and IBAs.

C. Additional Provisions Required in Certain Types of Contracts

Certain clauses are required or recommended for certain types of contracts. Appendix C
to this chapter addresses these contracts, listed below:

Consulting Services Contracts;

Credit Card Issuer Contracts;

Equipment Purchase Contracts;

Federally Funded Contracts;

IGCs (MOUs) with Counties for County Services;
IGCs with California Governmental Entities;
IGCs with Local Governmental Entities;
Information Technology Contracts;

9. Janitorial/Building Maintenance Contracts;
10. Legal Services Contracts;

11. Printing Contracts; and

12. Equipment Rental Contracts.

® N ORWN =
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In some instances a single contract may fit into more than one of these types of
contracts. For example, an MOU between a court and a county fits types 5, 6, and 7
(and possibly others, depending on the content of the contract). A JBE should ensure
that it has consulted all relevant information in appendix C before finalizing a contract.

8.4APPROVAL OF CONTRACTS

A. Review and Approval of Commercial Terms

Each JBE should establish processes and levels of approval authority for entering into
contracts that are consistent with applicable law (including rules of court), and that
promote responsible stewardship of public funds and help avoid prohibited conflicts of
interest. Consideration should be given to applicable financial and accounting standards
and best practices associated with contracting and procurement responsibility. Each
JBE should also consider its size and resources when establishing processes and
levels of approval authority.

B. Legal Review

JBEs may arrange for legal review of their contracts by their in-house legal staff or
retained counsel, or through the Judicial Council’s Legal Services office. The JBE
should adopt a policy in its Local Contracting Manual describing the circumstances
where legal review is required.

The following are circumstances where legal review should be required.

1. High Risk Activities

The JBE should provide for legal review if the contract provides for the performance of
high risk activities. Each JBE should define “high risk activities” in its Local Contracting
Manual. High risk activities may include, for example:

e Operating heavy equipment;

e Transporting, holding, or incarcerating a person;

e Applying, treating, removing, storing, or any other handling of hazardous
chemicals or other hazardous substances;

e Carrying a firearm, explosive, or other weapon; or

e Transporting outside of secure premises cash, cash equivalents, securities,
and other financial instruments with an aggregate value on any occurrence in
excess of a certain dollar amount as specified in the Local Contracting
Manual.
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2. Contract template

The JBE should provide for legal review where the JBE plans to adopt a contract
template.

3. Contract Modifications

The JBE should provide for legal review where one or more contract terms are to be
modified, and:

e The contract is being modified to resolve a contract dispute; or
e The modification itself triggers a requirement for legal review under the JBE'’s
Local Contracting Manual.

4. Certain Substantive Provisions Affecting Legal Risk

The JBE should provide for legal review if the proposed terms and conditions involve,
for example:

e Assuming a risk or contingent liability not under the direct control of the JBE;

e Indemnifying any contractor or third party;

e Substantially narrowing any limitation of liability that favors the JBE as set
forth in the JBE’s standard terms and conditions;

e Substantially limiting the liability of a contractor or other third party;

e Agreeing to liquidated damages; or

¢ Releasing any claim or potential claim, or otherwise settling any dispute.

The following are sample circumstances where the JBE may also wish to require legal
review.

1. Dollar Value of Contract
The dollar value of the contract is above a certain dollar threshold.

2. Revenue Agreements; Financing Agreements

The contract is a revenue agreement or financing agreement. Revenue agreements
include reimbursement, income, receivable, and cost recovery contracts. They typically
fall into one of two categories:

e Contracts between a JBE and a private entity, under which the private entity
provides services and pays the JBE; or

e Contracts between a JBE and a governmental or private entity, under which
the JBE provides services and receives payment for the services.
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Financing agreements include equipment lease/finance agreements,
installment sales contracts, and other contracts under which compensation for
purchased goods or services comes due over time instead of on receipt.

C. Review of Certain IT Contracts

All administrative and infrastructure information technology (IT) projects of the Judicial
Council or the courts with total costs estimated at more than $5 million are subject to
review and recommendations of the California Department of Technology, as specified
in GC 68511.9" (PCC 19204(a)).

8.5EXECUTION OF CONTRACTS

A. Authority

Contracts may not be executed by persons without authority to do so according to
established levels of authority.

B. Process

e Contracts may be fully executed either with original handwritten signatures or
electronic signatures:

o If the parties choose to fully execute the contract with original handwritten
signatures, the JBE should create at least two originally signed
counterparts of each contract—one for the JBE and one for the contractor.
Other than purchase orders, contracts should first be provided to the
contractor for signature and then delivered back to the JBE, who will
countersign the document and return an original to the contractor.
Contracts may be executed in multiple counterparts if the contract so
provides.

o If the parties choose to fully execute the contract with electronic
signatures, the JBE must ensure the electronic signatures comply with
California Civil Code, title 2.5, sections 1633.1-1633.17 (Uniform
Electronic Transactions Act). When using electronic signatures, the
recommended practice is to use, whenever possible, either digital

" GC 68511.9 refers to the office of the State Chief Information Officer, which subsequently became the
California Technology Agency, and then the California Department of Technology.
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signatures'? or a scanned image of a handwritten signature that is
attached to an electronic document and delivered by electronic means. If
the contract is signed with digital signatures, the JBE must also ensure
compliance with California Code of Regulations, title 2, sections 22000-
22005 (Digital Signatures), promulgated under GC 16.5. The Judicial
Council’s Legal Services office is available to provide counsel to JBEs
regarding compliance with the Uniform Electronic Transactions Act and
California Code of Regulations, title 2, sections 22000-22005.

e Contracts (other than POs) should be mutually executed and delivered before
work under the contract begins. Any work performed under a contract before
it is fully executed and delivered is at the contractor’'s own risk. If a contract is
not mutually executed and delivered before work begins, the contractor may
not be paid for that work unless the effective date of the contract is no later
than the date work begins.

C. Payee Data Record

For information regarding Payee Data Records, see chapter 9, section 9.1.E of this
Manual.

2 A digital signature is a specific type of an electronic signature consisting of a secure, computer-
generated electronic identifier, as more fully defined in Government Code section 16.5 and California
Code of Regulations, title 2, sections 22000-22005.
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The following table lists Contractor Certification Clauses (CCCs) that are mandatory in

specific categories of contracts; these are marked with an “M.” A provision is designated
mandatory if the JBCL requires its inclusion in a contract, or it is required to comply with
some other law, rule, or policy.

Other CCCs are recommended in specific categories of contracts; these are marked
with an “R” in the table below. If a CCC is neither mandatory nor recommended, the

APPENDIX A

CONTRACTOR CERTIFICATION CLAUSES

table shows no mark.

Some CCCs are listed as recommended but not mandatory because there is no specific
requirement that the contractor provide a certification or representation to that effect; the

contract and contractor must still comply with the law.

Whether or not to include CCCs listed as recommended, and CCCs that are not listed
as mandatory or recommended, is in the discretion of the JBE based on JBE policy and
the particular circumstances. JBEs are not required to include in the procurement file an

explanation for including or omitting a recommended CCC.

Short Form
Agreement
Standard (under
CCC PO Agreement $50,000) MOU IBA
1. Authority R R R
(see
note 1)
2. Qualification in R R R
California (see note 2) (see note 2) (see note 2)
3. No gratuities R
4. No conflict of interest R
5. No interference with R
other contracts
6. No litigation R
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Short Form
Agreement
Standard (under
CCC PO Agreement $50,000) MOU IBA

7. Compliance with R R R R
laws

8. Drug-free workplace R

9. No harassment R R

10. | Nondiscrimination M M M

11. | Domestic partners, M M
spouses, gender, (see note 3) (see note 3)
gender identity

12. | National Labor M M M
Relations Board (see note 4) (see note 4) (see note 4)

13. | Expatriate M M M
Corporations (see note 5) (see note 5) (see note 5)

14. | Sweatshop Labor M M M

(see note 6) (see note 6) (see note 6)

15. | Child Support M M
Compliance Act (see note 7) (see note 7)

16. | Iran Contracting Act | M M

(see note 8) (see note 8)

17. | Unruh Civil Rights (see note 9) (see note 9) (see
Act / California Fair note 9)
Employment and
Housing Act

Note 1: It is recommended that all contracts include a general representation as to the Vendor's
authority. In MOUs with government agencies, the JBE should obtain a copy of the
resolution or other document authorizing the local governing body to enter into the
proposed contract, unless performance by the local governmental entity will be
completed before any payment by the JBE will be made.

Note 2: The JBE should verify that the Vendor is a corporation, limited liability company, or

limited partnership in good standing in order to be qualified to do business in California by
either calling the Office of the Secretary of State or verifying this fact on the Office of the
Secretary of State’s web site at www.sos.ca.gov. If the JBE verifies that the Vendor is in
good standing, this CCC is recommended for inclusion in the contract. This CCC is
mandatory if (i) Vendor is a corporation, limited liability company, or limited partnership,
(ii) the contract will be performed in California, and (iii) the JBE does not verify that the
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(Appendix A)

Note 3:

Note 4:

Note 5:

Note 6:

Note 7:
Note 8:

Note 9:

Vendor is a corporation, limited liability company, or limited partnership in good standing
in order to be qualified to do business in California, as set forth above.

Applies only to contracts for $100,000 or more. This CCC may be omitted if, after the JBE
has taken all reasonable measures to find a contractor that complies with this CCC, the
JBE determines that: (i) there is only one prospective contractor willing to enter into a
specific contract with the JBE; (ii) the contract is necessary to respond to an emergency,
as determined by the JBE, that endangers the public health, welfare, or safety, or the
contract is necessary for the provision of essential services, and no entity that complies
with the requirements of this CCC capable of responding to the emergency is
immediately available; or (iii) the requirements of this CCC violate, or are inconsistent
with, the terms or conditions of a grant, subvention, or agreement, provided that a good
faith attempt has been made by the JBE to change the terms or conditions of any grant,
subvention, or agreement to authorize application of this CCC.

Not applicable to purchases of goods by credit card for an amount less than $2,500 from
any one Vendor, not to exceed in the aggregate $7,500 per year from the Vendor.

Not applicable to purchases of goods by credit card for an amount of $2,500 or less from
any one Vendor, not to exceed in the aggregate $7,500 per year from the Vendor. In
addition, the Approving Authority, or his or her designee, may waive this requirement
upon a written finding that the contract is necessary to meet a compelling public interest.
“Compelling public interest” includes, but is not limited to, ensuring the provision of
essential services, ensuring the public health and safety, or an emergency as defined in
PCC 1102.

Mandatory only if the contract provides (i) for furnishing equipment, materials, or supplies
(except related to the provision of public works), or (ii) for the laundering of apparel,
garments, or corresponding accessories. Not applicable to purchases by credit card for
an amount less than $2,500 from any one Vendor, not to exceed in the aggregate $7,500
per year from the Vendor.

Mandatory only if the contract is in excess of $100,000.

Mandatory only if (i) the JBE is entering into a contract for $1,000,000 or more and the
JBE did not receive an Iran Contracting Act certification as part of the solicitation process,
or (ii) the JBE is renewing a contract for $1,000,000 or more. For additional information,
including a sample certification form, see chapter 4, section 4.4.C.2 of this Manual.
Under PCC 2010, a person proposing to enter into or renew a contract $100,000 or more
with a JBE must provide a certification regarding compliance with the Unruh Civil Rights
Act and the California Fair Employment and Housing Act. For additional information,
including a sample certification form, as well as PCC 2010 requirements regarding the
submission of bids or proposals, see chapter 4, section 4.4.C.3, and Appendix C of
chapter 4.
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APPENDIX B

MANDATORY AND RECOMMENDED CONTRACT PROVISIONS

Some of the sample contract provisions below are mandatory in specific categories of
contracts; these are marked with an “M” in the table below. A provision is designated
mandatory if the JBCL requires its inclusion in a contract, or it is required to comply with
some other law, rule, or policy.

Other sample contract provisions below are recommended in specific categories of
contracts; these are marked with an “R” in the table below. If a provision is neither
mandatory nor recommended, the table shows no mark. JBEs are not required to
include in the procurement file an explanation for including or omitting a recommended
CCC.

Note: The list in the chart below is not exhaustive. Other provisions may be appropriate
depending on the subject matter of the contract and desired allocation of commercial
and legal risks between the parties.

For low value, low risk, and short form agreements, JBEs may consider drafting
provisions with less detail than in their standard agreements and POs, to the extent the
particular language or detail is not expressly required by law.

Short Form
Agreement
Standard (under
Provision PO Agreement $50,000) MOU IBA
Termination M M M M
due to (see note 1) | (see note 1) | (see note 1) | (see note 1)
nonavailability
of funds
Loss leader M M M
(see note 2) | (see note 2) | (see note 2)
Antitrust claims | M M M
(see note 3) | (see note 3) | (see note 3)
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Short Form
Agreement
Standard (under
Provision PO Agreement $50,000) MOU IBA
4. | Recycled M M M
products/post- | (see note 4) | (see note 4) | (see note 4)
consumer
material
5. | Priority hiring M M
(see note 5) | (see note 5)
6. | DVBE M M M
commitment (see note 6) | (see note 6) | (see note 6)
7. | Small business | M M M
preference (see note 7) | (see note 7) | (see note 7)
commitment
8. | Union activities | M M
(see note 8) | (see note 8)
9. | Insurance R R R
10.| State Auditor M M M M M
audit provision | (if over (if over (if over (if over (if over
$10,000) $10,000) $10,000) $10,000) $10,000)
11.| General audit R R R R R
and records
provision
12.| Indemnification | R R R
by contractor
13.| Independent R R R
contractor
provision
14.| Termination for | R R R R R
cause
15.| Termination by | R R R R R
JBE for
convenience
16.| Effect of R R R
expiration or
termination;
survival
provisions
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Short Form
Agreement
Standard (under
Provision PO Agreement $50,000) MOU IBA
17.| Prohibition on R R R R
assignment
and
subcontracting
18.| Binding on R
successors
19.| Personnel and R
background
checks
20.| GAAP R
compliance
21.| Ownership of R R R R

results, rights
in work product

(see note 9)

(see note 9)

(see note 9)

(see note 9)

22.

Confidentiality

R

R

23.

Publicity

24.

Choice of law
(California)

R
R
R

R

Py

25.

Amendment

26.

Waiver

27.

Severability

28.

Time of the
essence

PR VAP VR

PR VAP VR

29.

Negotiated
agreement

Py

30.

Headings

31.

Counterparts

32.

Entire
agreement

A 0|0

33.

Informal
dispute
resolution
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Short Form

Agreement

Standard (under
Provision PO Agreement $50,000) MOU IBA
34.| Suspension of R
work (see note
10)

Note 1: Mandatory unless the JBE has the right to terminate the contract for convenience.

Note 2: Mandatory in any contract under which goods are provided to a JBE.

Note 3: Mandatory only if a contract was obtained by means of a competitive bid.

Note 4: Mandatory if the contract provides for the purchase of goods specified in PCC 12207
(paper products; printing and wrapping papers; mulch, compost, and cocompost
products; glass products; lubricating oils; plastic products; paint; antifreeze; tires and tire-
derived products; and metal). Also mandatory in janitorial/building maintenance
contracts, and printing contracts, as described in appendix C of this chapter.

Note 5: With certain exceptions, mandatory if a contract includes services in excess of $200,000.
Exceptions: this provision should not be included in (i) consulting services contracts, or
(i) contracts for services related to public works, if the contract value exceeds the amount
set from time to time, pursuant to PCC 10105. For information regarding consulting
services contracts, see appendix C, section 1 of this chapter.

Note 6: Mandatory only if a Vendor received a DVBE incentive in connection with the agreement.

Note 7: Mandatory only if a Vendor received a small business preference in connection with the
agreement; applicable only to procurements of IT goods and services.

Note 8: Certain language is mandatory in any contract that allows for reimbursement of Vendor
expenses. Other language is mandatory in contracts if the amount is above $50,000.

Note 9: Strongly recommended for IT agreements or other agreements where there is valuable
work product.

Note 10: Recommended if temporary delay is a possibility, particularly in large-scale or complex

services agreements.
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APPENDIX C

ADDITIONAL INFORMATION FOR CERTAIN TYPES OF CONTRACTS
This appendix contains additional information for the following types of contracts:

Consulting Services Contracts;

Credit Card Issuer Contracts;

Equipment Purchase Contracts;

Federally Funded Contracts;

IGCs (MOUs) with Counties for County Services;
IGCs with California Governmental Entities;
IGCs with Local Governmental Entities;
Information Technology Contracts;

9. Janitorial/Building Maintenance Contracts;
10. Legal Services Contracts;

11. Printing Contracts; and

12. Equipment Rental Contracts.

®NOoOOhAWN~

In some instances a single contract may fit into more than one of these types of
contracts. For example, a court-county MOU fits within categories 6, 7, and 8 (and

possibly others, depending on the content of the MOU). A JBE should ensure that it has

consulted all relevant information in this appendix before finalizing a contract.

1. CONSULTING SERVICES CONTRACTS

a. Definition. A consulting services contract (or “consultant services contract”) is a

services contract in which the service to be provided is advice or
recommendations rather than the use of mechanical or physical skills. The

product may include anything from answers to specific questions to the design of
a system or development of a plan. Consulting services may include workshops,

seminars, retreats, and conferences for which paid expertise is retained by
contract, grant, or other payment for services. Consulting services contracts
typically do not include:

e Contracts between JBEs and the federal government;

e Contracts with any city, county, JBE, special district, authority or other political
subdivision of the state, to subvene federal funds for which no matching state

funds are required; and
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e Contracts for architectural and engineering services (GC 4525 et seq.).
b. Contents. A consulting services contract may include:

e A provision for settlement of contract disputes.
e If the contract is for $5,000 or more:

o Detailed performance criteria and a schedule for performance;

o A requirement that the contractor provide a detailed analysis of the costs
of performing the contract;

o A resumé for each contract participant who will exercise a major
administrative role or major policy or consultant role, as identified by the
contractor; and

o A statement that the JBE will evaluate the contractor’s performance.

2. CREDIT CARD ISSUER CONTRACTS

GC 6159(d) establishes the minimum requirements that must be met when a JBE
enters into a contract with a credit card issuer allowing the JBE to accept payments by
credit card. These contracts must define:

e The respective rights and duties of the JBE and credit card issuer regarding
the presentation, acceptability, and payment of credit card drafts;

e A reasonable method to facilitate payment settlements;

e A reasonable fee or discount to be paid to the credit card issuer; and

e Other matters that may be agreed upon by the parties.

For superior courts: additional information regarding credit card payments is set forth in
the TCFPPM, FIN 10.01 (Uniform Civil Fees and Criminal and Traffic Fines and Fees
Collection and Distribution) and FIN 10.02 (Cash Handling).

3. EQUIPMENT PURCHASE CONTRACTS

Contracts providing for the purchase of equipment using JBE funds should include a
provision in substance as follows:

e Title to equipment purchased or built with JBE funds vests in the JBE upon
payment of the purchase price; and

e The JBE may, at its option, repair any damaged or replace any lost or stolen
items and deduct the cost thereof from contractor’s invoice to the JBE, or
require contractor to repair or replace any damaged, lost, or stolen equipment

Judicial Council of California



Chapter 8
Judicial Branch Contracting Manual CONTRACTS Page: 25 of 30
(Appendix C)

to the satisfaction of the JBE at no expense to the JBE. If a theft occurs,
contractor must file a police report immediately.

4. FEDERALLY FUNDED CONTRACTS

All contracts subject to this Manual that are funded in whole or in part by the federal
government should contain a 30-day cancellation provision and the following provisions:

e |tis understood between the parties that this Agreement may have been
written for the mutual benefit of both parties before ascertaining the
availability of congressional appropriation of funds, to avoid program and
fiscal delays that would occur if the contract were executed after that
determination was made. This contract is valid and enforceable only if
sufficient funds are made available to the JBE by the U.S. Government for the
fiscal year in which they are due and consistent with any stated programmatic
purpose. In addition, this Agreement is subject to any additional restrictions,
limitations, or conditions enacted by the Congress and to any statute enacted
by the Congress that may affect the provisions, terms, or funding of this
contract in any manner.

e The parties agree that if the Congress does not appropriate sufficient funds
for the program, this Agreement shall be amended to reflect any reduction in
funds.

e The parties may invalidate this Agreement under any termination for
convenience or cancellation provision or amend the contract to reflect any
reduction in funds.

JBEs using federal assistance for procurement should be aware of any applicable third
party contracting requirements that may be a condition of a specific grant. JBEs should
consult with legal counsel as appropriate to ensure compliance with all grant conditions.

5. IGCs (MOUs) WITH COUNTIES FOR COUNTY SERVICES'

If a superior court and its county agree that the county will provide or continue to
provide services to the court that were provided in 1997, GC 77212 requires the
superior courts and county to enter into a contract regarding the services. The parties
must cooperate in developing and implementing the contract. The contract is typically in
the form of an MOU.

e Services provided to the court may be discontinued by either party giving
written notice to the other no later than 90 days before the end of the fiscal

" This section does not apply to security MOUs between a superior court and a county.
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year (i.e., prior to April 1); some MOUs may require earlier notice. Service
discontinuation only becomes effective at the beginning of the new fiscal year
(July 1), per GC 77212(b) and (c).

e Under CRC 10.805, if the superior court receives or issues a notice regarding
the discontinuation of county-provided services under GC 77212, a copy of
the notice must be provided to the Judicial Council Director of Finance within
10 days of the notice issue or receipt date.

e GC 77212(d) specifically requires that a court-county agreement identify the
scope of services, the method of service delivery, the term of the agreement,
the anticipated services outcomes, and the cost of the services. A court-
county agreement for services should also contain appropriate provisions
applicable to IGCs generally under this chapter.

e GC 77212(a) states that services provided to a court shall be provided at a
rate that shall not exceed the costs of providing similar services to county
departments or special districts. A court may include this clause in its court-
county MOU:

Costs. Costs charged to the court may not exceed the costs of providing
similar services to county departments or special districts (GC 77212(a)).

e Counties periodically approve “cost allocation plans” detailing the actual
expenditures by departments that provide indirect services to county
departments and identifying the specific cost allocation methods that are used
to distribute those costs. For purposes of determining the costs associated
with its contract with the county, the contract should allow the superior court
to review the specific charges in the cost allocation plan that were used to
complete the plan, including the data elements provided by each county
department.

e The amount of any indirect or overhead costs must be individually stated,
together with the method of calculation of the indirect or overhead costs.?

e The Judicial Council or its delegee may audit the county figures to ensure
compliance with this requirement and determine the reasonableness of the
indirect or overhead costs charged to the superior court.

e CRC 10.810 defines the division of responsibility between the state and
county for funding the superior court. Costs payable by a superior court under
any IGC, including agreements covered by GC 77212, may not contain items
that are not otherwise allowable court operations.

2 This requirement is limited to contracts entered into after January 1, 2002. See GC 77212(d).
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6. IGCs WITH CALIFORNIA GOVERNMENTAL ENTITIES

Except for IBAs, JBEs should include the following waiver provision, or a similar
provision modified as appropriate to address any indemnity provision in the contract:

Waiver of Per Capita Risk Allocation. The parties waive the per capita risk
allocation set forth in Government Code section 895.6. Instead, they agree if one of
them is held liable upon any judgment for damages caused by a negligent or
wrongful act or omission occurring in the performance of this Agreement, the parties’
respective pro-rata shares in satisfaction of the judgment will be determined by
applying principles of comparative fault.

7. IGCs WITH LOCAL GOVERNMENTAL ENTITIES

When a JBE contracts with a county, city, district, or other local governmental entity, the
JBE should require, together with the signed contract, a copy of the resolution or other
document authorizing the local governing body to enter into the proposed contract.
When performance by the local governmental entity will be completed before any
payment by the JBE, however, such as a room rental or a one-time event, the JBE does
not need to obtain this documentation. The JBE may wish to include the following
provision in the contract (e.g., in the CCCs):

Authority. Attached is a true copy of the code, rule, resolution, order, motion, or
ordinance authorizing Contractor to enter into or execute this Agreement.

8. INFORMATION TECHNOLOGY CONTRACTS

When contracting for the performance of IT services, the contract should specify who
will own the work product. If the JBE will own the work product, the contract must assign
ownership to the JBE. If the contractor or some other party will own the work product,
the contract should provide the JBE a worldwide license to the work product at no
additional cost. The license should be broad enough to allow the JBE to use the work
product for any reasonable purpose. The JBE may also want to consider whether the
contract should provide the JBE a right to sublicense the work product at no additional
cost.

If the contract is for the purchase of systems, software, or instrumentation with
imbedded chips, JBEs should include a provision substantially similar to the following in
the contract:

Four-Digit Date Compliance. Contractor represents and warrants that it

will provide only Four-Digit Date Compliant deliverables and/or services to
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[JBE]. “Four-Digit Date Compliant” deliverables and services can
accurately process, calculate, compare, and sequence date data,
including without limitation date data arising out of or relating to leap years
and changes in centuries. The contractor’s warranty and representation
are subject to the warranty terms and conditions of this Agreement and do
not limit the generality of warranty obligations set forth elsewhere in this
Agreement.

9. JANITORIAL/BUILDING MAINTENANCE CONTRACTS

The contract should provide that the contractor must retain for 60 days any employees
employed at each site by the contractor/subcontractor who previously provided those
services.3

End of Contract. The contract should require the contractor upon termination of the contract
to provide upon request information sufficient to identify employees providing janitorial or
building maintenance services at each site and to make the necessary notifications
required under Labor Code section 1060 et seq.

To the extent economically feasible, the contract should also require the use of supplies
containing recycled products only, and must contain a recycled products/post-consumer
material clause. (See chapter 3, section 3.3 of this Manual for additional information on
recycling requirements.)

10.LEGAL SERVICES CONTRACTS

Legal services contracts with nongovernmental entities must contain, in substance, the
following provisions. However, these provisions are not required in contracts with
governmental entities, such as court-county MOUs.

The contractor shall:

Adhere to legal cost and billing guidelines designated by the JBE.

Adhere to litigation plans designated by the JBE, if applicable.

Adhere to case phasing of activities designated by the JBE, if applicable.
Submit and adhere to legal budgets as designated by the JBE.

Maintain legal malpractice insurance in an amount not less than the amount
designated by the JBE.

®oo0 oW

3 This does not apply to court/county MOUs for janitorial and maintenance service. See GC 71626.1 for
applicable law regarding transfer of janitorial and maintenance services between court and county.
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f. Submit to legal bill audits and law firm audits if so requested by the JBE. The
audits may be conducted by employees or designees of the JBE or by any legal
cost-control provider retained by the agency for that purpose.

If (a) the contract amount is greater than $50,000, (b) the services are not the legal
representation of low- or middle-income persons, in either civil, criminal, or
administrative matters, and (c) the services are to be performed within the state of
California, then the following language (or equivalent) must be added to the legal
services contract:

Contractor agrees to make a good faith effort to provide a minimum
number of hours of pro bono legal services, or an equivalent amount of
financial contributions to qualified legal services projects and support
centers, as defined in section 6213 of the Business and Professions Code,
during each year of this Agreement equal to the lesser of either (i) 30
multiplied by the number of full time attorneys in the firm’s offices in
California, with the number of hours prorated on an actual day basis for
any contract period of less than a full year or (ii) the number of hours
equal to 10 percent of the contract amount divided by the average billing
rate of the firm. Failure to make a good faith effort may be cause for
nonrenewal of this Agreement or another judicial branch or other state
contract for legal services, and may be taken into account when
determining the award of future contracts with [JBE] for legal services.

11.PRINTING CONTRACTS

To the extent economically feasible, the contract should require the use of recycled
paper only. The contract must contain a recycled products/post-consumer material
clause. (See chapter 3, section 3.3 of this Manual for additional information on recycling
requirements.)

12.EQUIPMENT RENTAL CONTRACTS
A JBE should not agree to:

Indemnify a contractor;

Assume responsibility for matters beyond its control;

Agree to make payments in advance;

Accept any other provision creating a contingent liability against the JBE; or
Agree to obtain insurance to protect the contractor.
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The contract should provide that the JBE does not have responsibility for loss or
damage to the rented equipment arising from causes beyond the control of the JBE.
Any provision obligating the JBE to return the equipment in good condition, subject to
reasonable wear and tear, also should except or exclude loss or damage arising from
causes beyond the control of the JBE. The contract should expressly limit the JBE’s
responsibility for repairs and liability for damage or loss to that made necessary by or
resulting from the negligent act or omission of the JBE or its officers, employees, or
agents.

If the JBE does not elect to maintain the equipment, the contract should:

e Place the obligation on the contractor, as lessor, to keep the equipment in
good working order and to make all necessary repairs and adjustments
without qualification; and

¢ Include a clear right in the JBE to terminate or cease paying rent should the
contractor fail to maintain the equipment properly.

Personal property taxes are not generally reimbursed when leasing equipment. If the

contractor does not bargain for the JBE to pay the taxes, the contract should state the
JBE will not do so.
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