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INTRODUCTION

In certain circumstances, Judicial Branch Entities (JBEs) may procure non-IT goods,
non-IT services, and IT goods and services without going through a competitive process
(advertising, receiving Bids, etc.). In these non-competitively bid (NCB) procurements, a
single entity is afforded the opportunity to provide the specified non-IT goods, non-IT
services, or IT goods and services.

The following are the categories of allowed NCB procurements:

Purchases under certain dollar amounts;

Emergency purchases;

Purchases from governmental entities;

Legal services;

Certain Leveraged Procurement Agreements (LPAs);

Purchases from a business entity operating a Community Rehabilitation
Program (CRP);

e Licensing or proficiency testing examinations;

e Subvention and local assistance contracts; and

e Sole source.

This chapter explains when NCB procurements are allowed and the processes required
in conducting an NCB procurement.

DEFINED TERMS

If not defined in the text of this chapter, the definitions of capitalized terms are set forth
in the glossary.

5.1 PURCHASES UNDER CERTAIN DOLLAR AMOUNTS

For very small purchases, NCB procurements are permitted because the cost of
conducting a competitive procurement may exceed the savings expected from the
competitive process.

JBEs may purchase non-IT goods, non-IT services, or IT goods and services that cost

less than $10,000 without conducting a competitive procurement so long as the Buyer
determines that the pricing is fair and reasonable.
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The Buyer should include documentation on fair and reasonable pricing in the
procurement file. Unless otherwise required by the JBE’s Local Contracting Manual, no
other documentation or approval is required.

Note: JBEs may not split a single transaction into a series of transactions for the
purpose of evading competitive solicitation requirements. In particular, a series of
related services that would normally be combined and bid as one job cannot be split into
separate tasks, steps, phases, locations, or delivery times to avoid adhering to
competitive solicitation requirements.

Note: Although not required to do so, JBEs may competitively solicit Bids for purchases
under the foregoing dollar amount limits. An RFQ is usually used for such
procurements.

5.2 EMERGENCY PURCHASES

In the event of an emergency, JBEs may purchase non-IT goods, non-IT services, or IT
goods and services of any value without conducting a competitive procurement.

An emergency procurement must be approved in writing by the Approving Authority or
his or her delegee. The Approving Authority (or delegee) may approve an emergency
procurement only if he or she determines that immediate acquisition is necessary for the
protection of the public health, welfare, or safety.’

When completing an emergency purchase, the Buyer should include in the procurement
file the following information:

e A description of the emergency;

e A description of the non-IT goods, non-IT services, or IT goods and services
to be purchased, and their prices;

e The names and quotations of suppliers contacted; and

e A copy of the written approval.

" For purchases of non-IT services, the Approving Authority (or delegee) may also approve an emergency
procurement if he or she determines that immediate acquisition is necessary for the protection of state
property.
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5.3 PURCHASES FROM GOVERNMENTAL ENTITIES

JBEs may purchase non-IT goods, non-IT services, and IT goods and services of any
value from other governmental entities without conducting a competitive procurement.

Note: The procurements covered by this section are those in which the governmental
entity directly sells the non-IT goods, non-IT services, or IT goods or services to the
JBE. This situation is distinct from when a governmental entity has signed an LPA with
a Vendor and allows the JBE to purchase from that Vendor using the LPA. For more
information on LPAs, see section 5.5 below.

The Buyer should note in the procurement file that the purchase is being made from a
governmental entity. Unless otherwise required by the JBE’s Local Contracting Manual,
no other documentation or approval is required.

Note: Contracts with governmental entities cannot be used to circumvent bidding
requirements (see, e.g., PCC 10340(b)(3)).

Note: For purposes of this chapter, a “governmental entity” includes, without limitation,
(i) a governmental agency from California or any state, (ii) a state college or state
university from California or any state, (iii) a local governmental entity or agency,
including those created as a joint powers authority, and local governmental entities from
other states, (iv) an auxiliary organization of the California State University, or a
California community college, (v) the federal government, (vi) a foundation organized to
support the Board of Governors of the California Community Colleges, or (vii) an
auxiliary organization of the Student Aid Commission established under Education Code
section 69522.

5.4 LEGAL SERVICES

JBEs may purchase legal services of any value without conducting a competitive
procurement. Legal services include:

e Services performed by an attorney or an attorney’s staff; and
e Services performed by consultants and expert witnesses in connection with
pending or anticipated legal proceedings.

The Buyer should note in the procurement file that the purchase is for legal services.

Unless otherwise required by the JBE’s Local Contracting Manual, no other
documentation or approval is required.
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5.5 CERTAIN LPAs

If a JBE procures non-IT goods, non-IT services, or IT goods and services in
accordance with chapter 6 of this Manual through an LPA established by such JBE or
another entity, the JBE may procure such goods or services without having to conduct
its own competitive bidding.

5.6 COMMUNITY REHABILITATION PROGRAMS (CRPs)

JBEs may purchase non-IT goods, non-IT services, and IT goods and services of any
value from a business entity operating a CRP without conducting a competitive
procurement, provided that the goods or services meet the specifications and needs of
the JBE and are purchased at a fair market price as determined by the JBE.

Note: The CRP must meet the criteria established by Welfare and Institutions Code
section 19404 in order for the JBE to purchase from the CRP. To confirm compliance,
the JBE should request a copy of the CRP’s approval certificate, issued by the
Department of Rehabilitation.

The Buyer should note in the procurement file the purchase is being made from a CRP.
The JBE should document its procurement file to support that the price offered by a
CRP is fair and reasonable.

5.7 LICENSING OR PROFICIENCY TESTING EXAMINATIONS

JBEs may purchase non-IT services of any value related to the development,
maintenance, administration, or use of licensing or proficiency testing examinations,
without conducting a competitive procurement.

The Buyer should note in the procurement file that the purchase is for licensing or
proficiency testing examinations. Unless otherwise required by the JBE’s Local
Contracting Manual, no other documentation or approval is required.

5.8 SUBVENTION AND LOCAL ASSISTANCE CONTRACTS

These are contracts providing assistance to local governments and aid to the public
directly or through an intermediary, such as a nonprofit corporation organized for that
purpose. JBEs may enter into subvention and local assistance contracts without
conducting a competitive procurement.
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The Buyer should note in the procurement file that the contract is a subvention or local
assistance contract. Unless otherwise required by the JBE’s Local Contracting Manual,
no other documentation or approval is required.

5.9 SOLE SOURCE

JBEs may purchase non-IT goods, non-IT services, and IT goods and services of any
value without conducting a competitive procurement if (i) the vendor is the only source
of the goods and/or services that meet the JBE’s need, or (ii) a grant application
submittal deadline does not permit the time needed for a competitive procurement of
services.

Example: A JBE needs to purchase a replacement fuse. The JBE’s electrical systems
are quite old, and only one entity currently manufactures the type of fuse that is needed.
The JBE may purchase the fuse from that entity as a sole source.

Example: A JBE needs a piece of software customized. Only one entity has the
intellectual property rights necessary to alter the software and license the resulting
modifications to the JBE. The JBE may contract with that entity as a sole source.

A sole source request must be provided to the sole source approver.
The sole source request should include the following information:

e Description of the non-IT goods, non-IT services, or IT goods and services to
be procured;

e Explanation of why the non-IT goods, non-IT services, or IT goods and
services cannot be procured competitively;

e The effort made to solicit competitive Bids, if any;

e Documentation that the pricing offered is fair and reasonable; and

e Special factors affecting the cost or other aspect of the procurement, if any.

The sole source approver is:
e The Approving Authority;
e The delegee of the Approving Authority; or

e Another person identified as the sole source approver in the JBE’s Local
Contracting Manual.
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The sole source approver approves or denies the sole source request. If the sole source
approver approves the sole source request, the Buyer should conduct the procurement
as proposed. If the sole source approver denies the sole source request, the Buyer will
either cancel the procurement or conduct a competitive solicitation to acquire the same
or equivalent non-IT goods, non-IT services, or IT goods and services.

The JBE may, in its Local Contracting Manual, place restrictions on the use of sole
source procurements or specify a form for sole source requests. If no form is specified
in the Local Contracting Manual, the sole source request may take the form of a
memorandum.

5.10 SPECIAL CATEGORY NCB CONTRACT REQUEST

The JBE may, under certain circumstances, establish a special category non-
competitively bid contract request (SCR) when it determines that a significant number of
repeat NCB procurements of non-IT goods, non-IT services, or IT goods and services
will occur. The SCR is limited to a specific type of non-IT goods, non-IT services, or IT
goods and services for which:

e There is no viable competition; or

e Competitive bidding cannot be completed using reasonable efforts before the
time such non-IT goods, non-IT services, or IT goods and services are
required.

The JBE may, in its Local Contracting Manual, place restrictions on the use of SCRs or
specify a form for use in SCRs. If no form is specified in the Local Contracting Manual,
the SCR may take the form of a memorandum.

The SCR must be signed by the sole source approver. The Buyer should place a copy
of the SCR in the procurement file for any procurement of the affected non-IT goods,
non-IT services, or IT goods and services.

5.11 TRAINING

JBEs may procure training without conducting a competitive procurement if: (i) the
training is for JBE personnel and does not involve training on the use of IT goods or
services; (ii) the dollar amount of the training contract does not exceed $50,000; and (iii)
the dollar amount of multiple training contracts with a single contractor does not exceed
$50,000 cumulatively in any 12-month period. The foregoing non-competitively bid
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procurement is limited to pre-existing training courses; it does not cover the
development of training or other personal or consulting services. A JBE shall not split
contracts to avoid competitive bidding or other contract requirements. A JBE with
recurring training needs should assess the JBE’s cumulative amounts spent on training,
and generally should go out to bid if there are significant ongoing and/or JBE-wide
training needs.

5.12 AMENDMENTS

The JBE should submit certain amendments to the NCB process outlined below. The
NCB process ensures that the amendment is in the best interest of the JBE.

A. Amendments Covered

The types of amendments covered are those that affect the competitive basis on which
the contract was awarded, including amendments that increase or decrease quantity,
dollar amounts, or time. Specifically:

¢ Amendments to a competitively-solicited contract where the type of change
contemplated in the amendment was not evaluated in the selection process;

¢ Amendments to an LPA purchasing document where the type of change
contemplated in the amendment was not evaluated during the LPA review
process; and

e Amendments to a small purchase (originally under $10,000) which increase
the value of the purchase to $10,000 or more, if the original purchase was
completed pursuant to section 5.1 above.

Example: The JBE has a services contract that is nearing expiration, and the JBE
wishes to extend the term of the contract using an amendment. The contract was
competitively solicited, but renewal terms were not addressed in the Solicitation
Document and were not considered by the Evaluation Team. Before extending the term
of this contract using an amendment, the JBE should submit the amendment to an NCB
process.

Example: The JBE has a contract that grants the JBE the option to extend the term of
the contract for one year. The contract is nearing expiration, and the JBE wishes to
extend the term of the contract using an amendment. The contract was competitively
solicited, and the extension term was evaluated during the solicitation process. There is
no need to submit the amendment to an NCB process.
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Example: The JBE purchases 80 chairs, each costing $100. The value of the purchase
($8,000) is below $10,000, and the purchase was completed as an NCB procurement
pursuant to section 5.1 above. The JBE wishes to purchase an additional 30 chairs,
each costing $100, through use of an amendment. Because the new value of the
contract ($11,000) will be over $10,000, the JBE should submit the amendment to an
NCB process.

Note: Amendments correcting incidental omissions or mistakes (not affecting quantity,
dollar amounts, or time) do not require an NCB process. For example, an amendment
correcting or updating contact information would not require an NCB process.

B. NCB Process for Amendments
The Buyer submits an NCB amendment request to the sole source approver.

The NCB amendment request should include the following information:

e Description of the contract terms to be changed;

e Documentation that the pricing of the amended contract is fair and
reasonable; and

e Why the Buyer has determined that the amendment is in the JBE’s best
interest.

5.13 TRIAL COURTS: PUBLIC INPUT REQUIREMENT

A trial court must seek input from the public at least 15 Court Days before execution of
an NCB contract in an amount that exceeds the greater of $400,000 or 10 percent of the
total trial court budget.

This requirement does not apply to a contract between a trial court and a county that is
provided for by statute (e.g., court-county MOUs under GC 77212).

For detailed requirements regarding this public-input process, see CRC 10.620.

5.14 CERTIFICATION AND OTHER REQUIREMENTS IN NCB PROCUREMENTS

JBEs are required to comply with certain certification and other requirements in NCB
procurements. These include:?

2 Contracts resulting from NCB procurements must comply with applicable requirements in chapter 8 of this Manual.
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e Iran Contracting Act certification for purchases of goods or services of
$1,000,000 or more (see chapter 4, section 4.4.C.2 of this Manual);
e Darfur Contracting Act certification (see chapter 4, section 4.4.C.1 of this

Manual); and

e seller's permit requirement for purchases of tangible personal property (see
chapter 4, section 4.4.C.3 of this Manual).

In addition, any contract for the purchase of goods or services with a contractor
identified by the Franchise Tax Board or the Board of Equalization as one of the 500
largest tax delinquents is void and unenforceable (see chapter 4, section 4.4.E of this

Manual).
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