Judicial Council of California . Administrative Office of the Courts

455 Golden Gate Avenue - San Francisco, California 94102-3688

www.courts.ca.gov

REPORT TO THE JUDICIAL COUNCIL

For business meeting on: October 28, 2011

Title Agenda lItem Type
Criminal Justice Realignment: Postrelease Action Required
Community Supervision Revocation

Procedure Effective Date

October 28, 2011

Rules, Forms, Standards, or Statutes Affected

Adopt Cal. Rules of Court, rules 4.540 and Date of Report

4.541 and form CR-300 October 6, 2011
Recommended by Contact

Criminal Law Advisory Committee Arturo Castro, 415'-865-7702
Hon. Steven Z. Perren, Chair arturo.castro@jud.ca.gov

Executive Summary

The Criminal Law Advisory Committee recommends adoption of two rules of court and a
mandatory form to govern procedure for revoking postrelease community supervision, as
required by recently enacted criminal justice realignment legislation.

Recommendation

The Criminal Law Advisory Committee recommends that the Judicial Council, effective October
28, 2011:

1. Adopt rule 4.540 of the California Rules of Court to govern procedure for revoking
postrelease community supervision under Penal Code section 3455, including notice,
hearing, probable cause, and waiver requirements;

2. Adopt rule 4.541 of the California Rules of Court to prescribe supervising agency report
requirements, including minimum contents; and



3. Adopt Petition for Revocation of Community Supervision (form CR-300) for use by
supervising agencies to request revocations of supervision and by courts to make certain
findings and orders.

The text of the rules and the form are attached at pages 8-15.
Previous Council Action

There is no previous Judicial Council action to report as this is in response to new legislation.
The section of this report on “Implementation Requirements, Costs, and Operational Impacts”
includes information on related budget allocations approved by the council earlier this year.

Rationale for Recommendation

Recent criminal justice realignment legislation® implemented sweeping changes to long-standing
sentencing laws and parole procedures, including a shift of parole supervision and revocation
authority over certain low-level parolees from the California Department of Corrections and
Rehabilitation (CDCR) to courts and local supervising agencies. The new supervision scheme for
low-level offenders is entitled “postrelease community supervision” and became effective
October 1, 2011.% The realignment legislation specifically requires the Judicial Council to “adopt
forms and rules of court to establish uniform statewide procedures to implement [community
supervision revocation proceedings], including the minimum contents of supervising agency
reports.” (Pen. Code, § 3455(a).)

Statutory community supervision revocation procedure

Under the new community supervision scheme, local county agencies responsible for community
supervision (supervising agencies) are authorized to determine and order appropriate responses
to violations of the terms of supervision without court involvement, including incarceration for
up to 10 days. (Pen. Code, 8 3454(b)—(c).) If the supervising agency determines, following
application of its “assessment processes,” that intermediate sanctions are not appropriate
responses to an alleged violation, the agency may petition the court to revoke and terminate
community supervision. (Pen. Code, § 3455(a).) At any point during the revocation process, “a
person may waive, in writing, his or her right to counsel, admit the violation of his or her
postrelease supervision, waive a court hearing, and accept the proposed modification of his or
her postrelease supervision.” (Ibid.)

Petitions to revoke supervision must include written reports that contain “additional information
regarding the petition, including the relevant terms and conditions of postrelease supervision, the
circumstances of the alleged underlying violation, the history and background of the violator,
and any recommendations.” (Pen. Code, § 3455(a).)

! Assem. Bill 109 (Committee on Budget), Stats. 2011, ch. 15; AB 117 (Committee on Budget), Stats. 2011, ch. 39;
ABX1 17 (Blumenfield), Stats. 2011, ch. 12.

% The realignment legislation also requires courts to conduct revocation proceedings for parolees that remain under
the supervision of CDCR beginning July 1, 2013.



Penal Code section 3455(b) requires courts to conduct revocation hearings “within a reasonable
time after the filing of the revocation petition.” Penal Code section 3455 also provides that upon
a finding of a violation, the court is authorized to revoke supervision and impose specified
sanctions and modifications of supervision, including up to 180 days in county jail. (Pen. Code, 8
3455(a)(1)-(3).)

Rule 4.540

Rule 4.540 is designed to prescribe minimal procedural requirements to assist courts in
implementing the new procedures while providing courts with broad discretion to conduct the
proceedings in accordance with local needs and customs. In sum, the rule:

e Requires the supervising agency, before filing the petition, to establish probable cause and, if
the supervised person desires counsel, to refer the matter to the public defender or other
agency designated by the county to represent supervised persons;

e Requires the supervising agency to provide copies of the petition and written report to the
prosecutor and supervised person’s counsel or, if unrepresented, to the supervised person;

e Requires the court to review whether probable cause exists to support a revocation of
community supervision within five court days of the filing of a petition;

e Prescribes specific requirements for notice of hearings;

e Clarifies that the standard of proof at the revocation hearing is a preponderance of the
evidence and the statutory and decisional law that governs the admissibility of evidence at
probation violation proceedings applies; and

e Requires courts to make certain written findings.

Rule 4.541

The purpose of rule 4.541 is to prescribe the minimum contents of supervising agency reports as
required by Penal Code section 3455(a). The minimum contents include information about the
supervised person, relevant conditions of supervision, circumstances of the alleged violations, a
summary of all previous violations and sanctions, and any recommendations. The rule also
authorizes supervising agencies to update previous reports for subsequent revocation proceedings
involving the same supervised person.

Petition for Revocation of Community Supervision (form CR-300)

The Petition for Revocation of Community Supervision (form CR-300) is designed for use by
supervising agencies to petition courts to revoke community supervision. The form includes
instructions and all relevant information about hearings, the supervised person, conditions of



supervision, and the circumstances of the alleged violations. The form is also designed for use by
courts to note probable cause determinations and issue related orders. The form is recommended
for mandatory use to promote uniformity.

Comments, Alternatives Considered, and Policy Implications

The proposed rules and form were circulated for public comment on an expedited basis from
August 1, 2011, to August 17, 2011. A total of 42 comments were received. Of those, 4 agreed
with the proposal, 22 agreed with the proposal if modified, 12 did not specify a position, and 7
disagreed with the proposal. A chart providing all of the comments received and committee
responses is attached at pages 16-119. The text of Penal Code section 3455 and attachments to
specific comments are also provided after the comment chart.

Notable changes to rule 4.540 in response to comments
The committee revised proposed rule 4.540 in response to the following notable concerns:

e Evidence. As originally proposed, rule 4.540(g)(2) would have authorized the admission of
hearsay and documentary evidence at revocation hearings without creating a right to confront
witnesses. To address concerns that the rule failed to reflect certain limitations on the
admissibility of hearsay and documentary evidence at current probation and parole
revocation proceedings, the committee revised subdivision (g)(2) to require courts to apply
the statutory and decisional laws that govern the admissibility of evidence at probation
violation proceedings. The evidentiary standards applicable to probation proceedings are
well-established, familiar to courts and other stakeholders, and adequately reflect
constitutional limitations on the admissibility of hearsay and documentary evidence.

e Filing prerequisite. As originally proposed, rule 4.540(c)(2)(D) would have required
supervising agencies to attempt to negotiate a disposition before filing the petition to revoke
community supervision to ensure that petitions are not filed unnecessarily. In response to
uncertainties about the statutory authority of the supervising agency to negotiate dispositions
in excess of 10 days in county jail before a petition is filed, the committee deleted
subdivision (c)(2)(D).

e Valdivia v. Schwarzenegger. In response to questions about whether courts are bound by the
specific terms of an injunction and related orders issued in pending federal court litigation
involving parole revocation procedures implemented by CDCR,? the committee added an
advisory committee comment to clarify that the terms and orders do not apply to community
supervision revocation procedure. The advisory committee comment also explains that the
terms of the federal injunction and related orders represent a settlement between other parties
regarding revocation procedures implemented by CDCR under a previous statutory scheme
and are not expressly required by the federal Constitution.

® See, e.g., Valdivia v. Schwarzenegger (E.D.Cal., Dec. 2, 2010, Civ. No. S-94-0671 LLK/GGH).



Other notable changes
After further consideration, the committee also revised the rules and form as follows:

e Minimum contents of written reports. To address concerns that compliance with the
minimum contents of supervising agency reports under rule 4.541(b) as originally proposed
are too burdensome, the committee deleted the requirement that reports include “all relevant
information concerning the supervised person’s social history, including family, education,
employment, income, military, medical, psychological, and substance abuse information.”

e Written findings. To ensure that courts properly memorialize the reasons for any revocations
of community supervision, the committee added subdivision (i) to rule 4.540 to require
courts to summarize—in writing or orally on the record—the evidence relied on and the
reasons for the revocation.

e Subsequent reports. To relieve supervising agencies from preparing new written reports for
subsequent proceedings involving the same supervised person, the committee added
subdivision (c) to rule 4.541 to authorize supervising agencies to update previous reports.

e Victim notice. In addition to requiring supervising agencies to provide notice of any hearings
to victims under rule 4.540(e), the committee added an advisory committee comment to
specify that victims are separately entitled to notice under article I, section 28 of the
California Constitution.

e Hearing deadline. In response to legislation enacted after the proposal circulated for public
comment, the committee replaced the 45-day hearing deadline in rule 4.540(g)(1) with the
following, which tracks the language of recently amended Penal Code section 3455(b): “The
hearing on the petition for revocation must occur within a reasonable time after the filing of
the petition.”* The committee also added an advisory committee comment to encourage
courts to consider whether the supervised person is detained when deciding a reasonable time
for hearing.

e Form changes. The committee also revised the Petition for Revocation of Community
Supervision (form CR-300) to require additional information, including the county of the
underlying conviction and the supervised person’s booking number.

The committee also added several advisory committee comments to the rules to explain
particular provisions of the rules and made several nonsubstantive changes to the rules and form
in response to suggestions as explained in the attached comment chart.

Notable alternatives considered
The committee considered but declined to amend the rules in response to the following concerns:

* ABX1 17 (Blumenfield), Stats. 2011, ch. 12.



e Probable Cause Determinations. Although the realignment legislation does not expressly
require probable cause determinations, to promote due process protections for supervised
persons, proposed rule 4.540 requires two probable cause reviews. First, subdivision
(©)(2)(A) requires the supervising agency to establish probable cause for the alleged
violation before filing the petition. Second, subdivision (d) requires the court to
separately review whether probable cause exists to support a revocation within five court
days of the filing of the petition.

The committee alternatively considered but declined to prescribe specific requirements
regarding the manner in which supervising agencies and courts must determine probable
cause. Instead, rule 4.540 is designed to provide courts with broad discretion to determine
the most appropriate manner to review probable cause according to local practices. For
example, some courts may wish to conduct formal hearings in the presence of the parties
to review probable cause determinations made by supervising agencies, while other
courts may decide that the probable cause determinations conducted by the supervising
agencies before petitions are filed satisfy due process and only require informal court
reviews outside the presence of the parties. To emphasize that rule 4.540 is designed to
provide courts with broad discretion regarding probable cause reviews, the committee
added an advisory committee comment to clarify that courts may determine the most
appropriate manner to review the supervising agency’s probable cause determination.

e Appointment of counsel. The committee also considered but declined to amend rule
4.540 to require the appointment of defense counsel before the supervising agency
determines probable cause. Under the criminal justice realignment legislation,
supervising agencies are authorized to conduct certain violation proceedings without
court involvement. (Pen. Code, § 3454(b) [Authorizing supervising agencies “to
determine and order appropriate responses to alleged violation,” including flash
incarceration].) Although the committee agrees that supervised persons should be
represented throughout all revocation-related proceedings, the committee declined to
amend the rule to require the appointment of counsel at proceedings that are not within
the purview of courts.

Future consideration

To ensure that the proposed rules and form adequately facilitate court implementation of the new
statutory community supervision revocation process, the committee will monitor court
implementation efforts in the coming months and will reevaluate whether additional or modified
procedures are required.

Implementation Requirements, Costs, and Operational Impacts

The Judicial Council approved trial court budget allocations to implement criminal justice
realignment legislation on August 26, 2011. Additional expected costs and operational impacts



related to this proposal include the production of a new form and any associated judicial and
court staff training.

Attachments

1.
2.
3.
4. Attachment A: Stipulated Order for Permanent Injunctive Relief (“Valdivia Injunction”),

Cal. Rules of Court, rules 4.540 and 4.541, at pages 8-14
Form CR-300, at page 15
Chart of comments, at pages 16-119

attached as an exhibit to the comment from Rosen, Bien & Galvan, LLP, in item #27 of the
attached comment chart

Attachment B: Stipulation and Order on Revised Injunction (“Armstrong Injunction”),
attached as an exhibit to the comments from Rosen, Bien & Galvan, LLP, in item #27 of the
attached comment chart

Text of Penal Code section 3455
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Replacement RULE pages for Item

Rules 4.540 and 4.541 of the California Rules of Court are adopted effective October 28,
2011, to read:

Division 6. Postconviction, Postrelease, and Writs

*k*k

Chapter 2.Habeas-Cerpus Postrelease

Rule 4.540. Revocation of postrelease community supervision

(a)

Application

This rule applies to petitions for revocation of postrelease community supervision

under Penal Code section 3455.

Definitions

As used in this chapter:

@)

(2

3)

“Supervised person” means any person subject to community supervision

under Penal Code section 3451.

“Court” includes any hearing officer appointed by a superior court and
authorized to conduct revocation proceedings under Government Code
section 71622.5.

“Supervising agency” means the county agency designated as the supervising
agency by the board of supervisors under Penal Code section 3451.

Petition for revocation

1

Petitions for revocation must be filed by the supervising agency at the
location designated by the superior court in the county in which the person is

supervised.

The supervising agency may file a petition for revocation only after all of the
following have occurred:

(A) The supervising agency has established probable cause to believe the
supervised person has violated a term or condition of community

supervision;

(B) The supervising agency has determined, following application of its
assessment processes, that intermediate sanctions without court

Al3
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intervention as authorized by Penal Code section 3454(b) are not
appropriate responses to the alleged violation; and

(C) The supervising agency has informed the supervised person that he or she
is entitled to the assistance of counsel and, if he or she desires but is
unable to employ counsel, the supervising agency has referred the matter
to the public defender or other person or agency designated by the county
to represent supervised persons.

Petitions for revocation must be made on Petition for Revocation of
Community Supervision (form CR-300) and must include a written report
from the supervising agency that includes the declaration and information
required under rule 4.541.

Upon filing the petition, the supervising agency must provide copies of the
petition and written report to the prosecutor and the supervised person’s
counsel or, if unrepresented, to the supervised person.

Probable cause review

@)}

The court must review whether probable cause exists to support a revocation
within five court days of the filing of the petition. To conduct the review,
the minimum information the court may rely upon is the information
contained in the petition and written report of the supervising agency. If the
court determines that probable cause exists to support a revocation, the court
must indicate the determination on Petition for Revocation of Community
Supervision (form CR-300) and preliminarily revoke supervision.

If the court determines that no probable cause exists to support the
revocation, the court must dismiss the petition, vacate any scheduled
hearings, and return the person to community supervision on the same terms
and conditions. If the court dismisses the petition, the supervising agency
must notify the prosecutor, supervised person, and supervised person’s
counsel, if any, of the dismissal.

Notice of hearing

The supervising agency must provide notice of the date, time, and place of any

hearing related to the petition to revoke to the supervised person, the supervised

person’s counsel, if any, the prosecutor, and any victims.

Waiver
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At any time before a formal hearing on the petition, the supervised person may

waive, in writing, his or her right to counsel, admit a violation, waive a hearing,

and accept a proposed modification of supervision.

Formal hearing

A

2

The hearing on the petition for revocation must occur within a reasonable
time after the filing of the petition.

Revocation determinations must be based on a preponderance of the
evidence admitted at the hearing. The statutory and decisional law
that governs the admissibility of evidence at probation violation proceedings

applies.

Orders After Hearing

@)

(3)

If the court finds that the supervised person has not violated a term or
condition of supervision, the court must dismiss the petition and return the
supervised person to community supervision on the same terms and
conditions.

If the court finds that the supervised person has violated a term or condition
of supervision, the court may:

(A) Return the supervised person to supervision with modifications of
conditions, if appropriate, including a period of incarceration in county

jail;

(B) Revoke supervision and order the supervised person to confinement in
county jail; or

(C) Refer the supervised person to a reentry court under Penal Code section
3015 or any other evidence-based program in the court’s discretion.

Any confinement ordered by the court under (h)(2)(A) or (B) must not
exceed a period of 180 days in county jail.

Findings

If the court revokes community supervision, the court must summarize in writing

the evidence relied on and the reasons for the revocation. A transcript of the

hearing that contains the court’s oral statement of the reasons and evidence relied

0on may serve as a substitute for written findings.
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Advisory Committee Comment

Before the enactment of criminal justice realignment legislation (Assem. Bill 109 (Committee on
Budget), Stats. 2011, ch. 15; AB 117 (Committee on Budget), Stats. 2011, ch. 39; ABX1 17
(Blumenfield), Stats. 2011, ch. 12), parole revocation procedures conducted by the California
Department of Corrections and Rehabilitation were subject to federal court injunction. (See
Valdivia v. Schwarzenegger (E.D.Cal., Dec. 2, 2010, Civ. No. S-94-0671 LLK/GGH).) The terms
and procedures required by the injunction represent a negotiated settlement between the parties
and are not “necessary or required by the constitution.” (Valdivia v. Schwarzenegger (9th Cir.
2010) 599 F.3d 984, 995, cert. denied sub nom. Brown v. Valdivia (2011) 131 S.Ct. 1626
[vacating a district court order denying the state’s motion to modify the injunction to conform to
recently enacted Penal Code section 3044 because “[t]here is no indication anywhere in the
record that these particular procedures are necessary for the assurance of the due process rights of
parolees™”].) The due process standards applicable to postrelease community supervision
revocation proceedings have been established by constitutional case law (see, e.9., Morrissey v.
Brewer (1972) 408 U.S. 471, 489; People v. Vickers (1972) 8 Cal.3d 451, 457-458), not the terms
and procedures negotiated by the parties to the federal injunction and related orders.

The Criminal Law Advisory Committee acknowledges that the practices related to the scheduling
of court appearances vary from county to county. Nothing in this rule is intended to prohibit
courts from scheduling court appearances according to local needs and customs, including
requiring court appearances before formal evidentiary hearings on the petition to revoke. When
filing a petition, petitioners should consult local rules and court staff regarding specific
requirements for scheduling court appearances related to revocation petitions.

Subdivision (c). Penal Code section 3455 does not prescribe a deadline for filing the petition. It is
incumbent on courts and supervising agencies to ensure timely filing of petitions, particularly
when the supervised person is detained solely for a violation.

Subdivision (c)(2(A). Detained supervised persons are generally entitled to certain due process
rights during revocation proceedings, including a preliminary probable cause determination. (See,
e.g., Morrissey, supra, 408 U.S. at 489; Vickers, supra, 8 Cal.3d at 457-458.) Under the criminal
justice realignment legislation, supervising agencies are authorized to conduct certain violation
proceedings without court involvement. (Pen. Code, § 3454(b) [authorizing supervising agencies
“to determine and order appropriate responses to alleged violations,” including flash
incarceration].) A supervising agency may only file a petition to revoke supervision with the
court after it has determined, following application of its “assessment processes,” that
intermediate sanctions are not appropriate responses to a violation. (Pen. Code, § 3455(a).)
Supervising agencies are also authorized to determine whether the supervised person should
remain in custody pending a revocation hearing and may order the person confined pending a
hearing. (Pen. Code, § 3455(b).) To promote supervising agency compliance with the due process
rights of supervised persons during any proceedings conducted before the filing of the petition,
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this subdivision requires the supervising agency to conduct a preliminary probable cause
determination before the petition is filed with the court. Courts must independently review the
supervising agency’s probable cause determination under subdivision (d).

Subdivision (c)(2)(C). This subdivision is designed to ensure that indigent supervised persons
who desire counsel are represented as early in the revocation proceedings as possible. Nothing in
this subdivision is intended to infringe on court authority to appoint counsel or allow a supervised
person to waive the right to counsel.

Subdivision (d). This subdivision requires courts to review the supervising agency’s probable
cause determination required under subdivision (¢)(2)(A). Courts may determine the most
appropriate manner to review the supervising agency’s probable cause determination. Nothing in
this subdivision is intended to prevent courts from conducting formal hearings to review probable
cause.

Subdivision (e). Victims are separately entitled to notice as required under article I, section 28 of
the California Constitution.

Subdivision (f). This subdivision is based on Penal Code section 3455(a): “At any point during
the process initiated pursuant to this section, a person may waive, in writing, his or her right to
counsel, admit the violation of his or her postrelease supervision, waive a court hearing, and
accept the proposed modification of his or her postrelease supervision.”

Subdivision (q). This subdivision is based on Penal Code section 3455(b): “The revocation
hearing shall be held within a reasonable time after the filing of the revocation petition.” When
deciding a reasonable time for hearing, courts should consider whether the supervised person is
detained. (See, e.9., Morrissey, supra, 408 U.S. at 488 [a hearing within two months of arrest may
be appropriate under certain circumstances].)

Rule 4.541. Supervising agency reports

(a) Declaration

A petition for revocation of community supervision under Penal Code section 3455
must include a declaration signed under penalty of perjury that confirms that the
requirements prescribed by rule 4.540(c)(2) have been satisfied.

(b) Minimum contents

Except as provided in (c), a petition for revocation of community supervision under
Penal Code section 3455 must include a written report that contains at least the
following information:




O© 00 NO O WN -

A BB DB OOWWWWWWWWWNDNDNDNDNMNDNDNNDNNMNDNNMNDNNMNNMNNRPEPRPPRPERPERPERPERRERPRE
W NP OOOONOUIAR WNPFP OOOONOUOUTRA,RWNPFPOOOLONO O WDNPEO

(1) Information about the supervised person, including:

(A) Personal identifying information, including name and date of birth;

(B) Custody status and the date and circumstances of arrest;

(C) Any pending cases and case numbers;

(D) The history and background of the supervised person, including a
summary of the supervised person’s record of prior criminal conduct;
and

(E) Any available information requested by the court regarding the
supervised person’s risk of recidivism, including any validated risk-
needs assessments;

(2) All relevant terms and conditions of supervision and the circumstances of the
alleged violations, including a summary of any statement made by the
supervised person, and any victim information, including statements and
type and amount of 10ss;

(3) A summary of all previous violations and sanctions, including flash
incarceration, and the reasons that the supervising agency has determined that
intermediate sanctions without court intervention as authorized by Penal
Code section 3454(b) are not appropriate responses to the alleged
violations; and

(4) Any recommendations.

(c) Subseguent reports

If the supervising agency submitted a written report with an earlier revocation
petition, a written report attached to a subsequent petition need only update the
information required by (b). A subsequent report must include a copy of the
original written report if the original report is not contained in the court file.

Advisory Committee Comment

Subdivision (b). This subdivision prescribes minimum contents for supervising agency reports
required under Penal Code section 3455 and rule 4.540(c)(3). Courts may require additional
contents in light of local customs and needs.
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Subdivision (b)(1)(D). The history and background of the supervised person may include the
supervised person’s social history, including family, education, employment, income, military,
medical, psychological, and substance abuse information.

Subdivision (b)(1)(E). Penal Code section 3451(a) requires community supervision to be
consistent with evidence-based practices, including supervision policies, procedures, programs,
and practices demonstrated by scientific research to reduce recidivism among supervised persons.

“Evidence-based practices” refers to “supervision policies, procedures, programs, and practices
demonstrated by scientific research to reduce recidivism among individuals under probation,
parole, or postrelease supervision.” (Pen. Code, § 3450(b)(9).)

Chapter 3. Habeas Corpus






CR-300
SUPERVISING AGENCY (Name and address): FOR COURT USE ONLY

DRAFT ONLY
E-MAIL ADDRESS (Optional):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF Not approved by
STHEET ADDRESS: Judicial Council

CITY AND ZIP CODE:
BRANCH NAME:

IN THE MATTER OF (name of supervised person):
Date of birth:

CDCR NUMBER, IF ANY:

PETITION FOR REVOCATION OF COMMUNITY SUPERVISION COURT/CASE NUMBER:

INSTRUCTIONS
« Before filing this form, petitioner should consult local rules and court staff to schedule the hearing in item 1.
« Petitioner must provide notice of the date, time, and place for the hearing in item 1 to the supervised person, the supervised person’s
counsel, if any, the prosecutor, and any victims. (Cal. Rules of Court, rule 4.540(e).)
« Petitioner must attach a written report that contains the declaration and information required under rule 4.541.
« Upon filing the petition, petitioner must provide copies of the petition and written report to the prosecutor and the supervised person’s
counsel or, if unrepresented, the supervised person. (Cal. Rules of Court, rule 4.540(c)(4).)

1. HEARING INFORMATION: A hearing on this petition for revocation has been scheduled as follows:

Date: Time: Location (if different than court address above):

If an interpreter is needed, please specify the language:
2. CUSTODY STATUS: (Select one):[ ] notin custody [ ] in custody (specify location):
Booking number (if any):
3. CONVICTION INFORMATION:
The supervised person was originally convicted of the following offenses:
on (specify date): in case numbers (specify):
in county of (specify): and sentenced to (specify sentence):

4. SUPERVISION INFORMATION: The supervised person was released on community supervision on (specify date):
Name of current supervising agent or officer:
Supervision is scheduled to expire on (specify date):

5. SPECIFIC TERMS AND CONDITIONS: Petitioner alleges that the supervised person has violated the following terms and
conditions of community supervision (if more space is needed, please use Attachment to Judicial Council Form (MC-025)):

6. SUMMARY: The supervising agency established probable cause for the alleged violation on (specify date):
The circumstances of the alleged violation are (if more space is needed, please use Attachment to Judicial Council Form (MC-025)):

| declare under penalty of perjury and to the best of my information and belief that the foregoing is true and correct.
Date: By

NAME AND TITLE OF PETITIONER SIGNATURE OF PETITIONER

COURT'S PROBABLE CAUSE FINDING AND ORDERS

The court (select one):
[ ] finds probable cause to support a revocation and preliminarily revokes supervision. FOR COURT USE ONLY
I:l does not find probable cause to support a revocation, vacates any hearing dates, and returns the

supervised person to community supervision on the same terms and conditions. The supervising agency
must notify the prosecutor, supervised person, and supervised person’s counsel (if any) of the dismissal.

Date:
JUDICIAL OFFICER Page 1 of 1
Form Adopted for Mandatory Use PETITION FOR REVOCATION OF COMMUNITY SUPERVISION www.courts.ca.gov
CR-300 [New October 28, 2011] (Pen. Code, § 3455)

15
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Criminal Justice Realignment: Postrelease Community Supervision Revocation Procedure (adopt Cal. Rules of Court, rules 4.540

and 4.541, and form CR-300)

All comments are verbatim unless indicated by an asterisk (*).

Commentator Position Comment Advisory Committee Response
1. | American Civil Liberties Union of Northern NI Proposed Rule 4.540(g)(2) provides that: To address concerns that proposed rule 4.540 fails
California to account for certain limitations on the

Mr. Allen Hopper
Police Practices Director

“Revocation determinations must be based
on a preponderance of the evidence admitted
at the hearing, which may include
documentary evidence, direct testimony, and
hearsay. Admission of the recorded or
hearsay statement of a witness must not be
construed to create a right to confront the
witness at the hearing.”

The [American Civil Liberties Union] is
concerned that this blanket admissibility of
hearsay at revocation hearings would violate the
California Evidence Code and also due process.
First, under Government Code [section]
71622.5, the hearing officers who will preside
over the proceedings are appointed by the
superior court and are thus subordinate judicial
officers. (See Cal.Const. Art. 6, § 22.) All
proceedings before such officers are governed
by the provisions of the Evidence Code except
as otherwise provided by statute, as would any
such proceedings conducted by a judge or
commissioner. (Evid. Code, § 300.) We are not
aware of any statute that exempts these hearings
from the Evidence Code, and thus the general
prohibition against hearsay evidence must

apply.

Second, even if these proceedings were not
governed by the Evidence Code, California
courts have required that ... hearsay must be

admissibility of hearsay and documentary
evidence at parole and probation revocation
proceedings, the committee has revised
subdivision (g)(2) to state:

“Revocation determinations must be based on
a preponderance of the evidence admitted at
the hearing. The statutory and decisional law
that governs the admissibility of evidence at
probation violation proceedings applies.”

The evidentiary standards that apply to probation

proceedings are well-established, familiar to
courts and other stakeholders, and adequately
reflect constitutional limitations on the
admissibility of hearsay and other evidentiary
evidence. In addition, requiring courts to apply
probation revocation evidentiary standards would
eliminate confusion and promote uniformity and
due process.
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treated with care before it provides grounds for
revocation of probation or parole. (See People v.
Maki (1985) 39 Cal.3d 707, 716.) Thus, even
though, under Penal Code [section] 1203, the
Evidence Code does not apply to probation-
revocation hearings,™ testimonial hearsay
evidence may not be admitted unless the court
finds good cause not to require live testimony.
(People v. Shepherd (2007) 151 Cal.App.4th
1193, 1200-03.) The proposed Rule would
violate this well established constitutional
standard for the admission of hearsay evidence
in proceedings that may result in a person’s
incarceration.

We would therefore request that subsection
(9)(2) be modified accordingly.

[1] As the 1965 Law Revision Commission
Comment to Evidence Code [section] 300
specifically notes, Penal Code [section] 1203 is
a “statute relaxing the rules of evidence” in
probation revocation hearings.

2. | Hon. Michael G. Bush NI Proposed Rule 4.540(e) states:
Presiding Judge
Superior Court of Kern County “The supervising agency must provide notice

of the date, time and place of any hearing
related to the petition to revoke to the
supervised person, the supervised person’s
counsel, if any, the prosecutor, and any
victims.”
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This proposed rule requires notice of
any hearing. Certainly the parties need
to be noticed of the initial hearing but
thereafter they would be in court should
the hearing be continued for any reason.
It does not seem necessary that the
supervising agency notice the parties
about any further hearing given that the
parties would be in court when the new
dates are ordered. | recommend
amending the proposed language by
striking any and replacing it with the
initial.

The proposed rule refers to victims. It is
not clear if this means any victims from
the initial crime for which the defendant
is being supervised, any victims from an
act that is the basis of the petition to
revoke, or both. This should be
clarified.

Thank you for your consideration.

The committee declines the suggestion
because courts are not required to
schedule initial appearances. Instead, the
rule authorizes courts to schedule court
appearances according to local needs and
customs. Requiring the supervising
agency to provide notice of “any hearing”
ensures adequate notice even though the
scheduling of court appearances may vary
from county to county.

Victim notice requirements—including a
broad definition of the term “victim”—are
separately prescribed by article I, section
28 of the California Constitution, as
amended by Proposition 9, “The Victims’
Bill of Rights Act of 2008,” also known
as “Marsy’s Law.” Although the
constitution entitles victims to receive
notice of certain parole proceedings,
because the duty to provide notice to
victims is widely considered a
prosecutorial—not court—responsibility,
the committee declines to amend the rule
to include additional victim notice
requirements. However, to promote
compliance with constitutional notice
requirements for victims, the committee
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amended rule 4.540 to add the following
advisory committee comment: “Victims
are separately entitled to notice as
required under article I, section 28 of the
California Constitution.”

3. | California Public Defenders Association
Mr. John R. Abrahams
Sonoma County Public Defender

The Judicial Council has proposed a new court
rule which would permit the use of hearsay
evidence at revocation of postrelease
community supervision hearings: “Revocation
determinations must be based on a
preponderance of the evidence admitted at the
hearing, which may include documentary
evidence, direct testimony, and hearsay.”
(Proposed Cal. Rules of Ct., Rule 4.540(g)(2),
emph. Added.)

The California Public Defender’s Association
strongly opposes adoption of this rule and urges
instead that a rule be adopted to bar admission
of unconstrained hearsay at postrelease
community supervision revocation hearings.
The rules of evidence applicable to probation
revocation hearings should also be the standard
at postrelease community supervision hearings.

At this time, parolees appear at hearings before
Parole Board Commissioners who make the
determination whether to revoke parole. In the
future, these individuals will appear at
postrelease community supervision hearings
where revocation of supervision will be
determined by bench officers who we anticipate

Please see the committee response to comment #1
above.
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will be familiar with the rules of evidence as
applied at probation hearings. It is logical to
expect the bench officers to apply the same
standards in the new postrelease community
supervision hearings, and, in fact, it is counter-
intuitive to expect them to apply different rules
of evidence.

If the proposed court rule is adopted as drafted,
it would create unnecessary confusion between
the two hearings, especially in cases where the
same individual might be simultaneously on
probation and parole. Bench officers and
parolees would be hard pressed to parse the
evidence in one hearing from the other and to
keep track of what evidence is admissible only
in the postrelease community supervision
hearing, but not the probation hearing.
Additionally, having two inconsistent standards
would cause inconsistent results with the similar
evidence leading to revocation of supervision in
some cases and not others.

The rules of evidence now in effect at probation
hearings are well settled, standardized, and
consistent. (See People v. Abrams (2007) 158
Cal.App.4th 396.) Adoption of the proposed
court rule, which would allow for use of hearsay
at postrelease community supervision hearings
(Proposed Cal. Rules of Ct., Rule 4.540(9)(2)),
would create complete chaos. The bench officer
would have to determine, for example, what
constitutes hearsay in the context of the hearing,
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whether a live postrelease community
supervision agent would have to testify to
hearsay, whether all documents are admissible,
and whether there are any limits whatsoever on
hearsay evidence.

Parolees have had the protection of Morrissey v.
Brewer (1972) 408 U.S. 471, 92 S.Ct. 2593, 33
L.Ed.2d 484, in which the United States
Supreme Court ruled that due process applies at
parole hearings and extends to parolees “the
right to confront and cross-examine adverse
witnesses (unless the hearing officer specifically
finds good cause for not allowing
confrontation),” while stating that “the process
should be flexible enough to consider evidence
including letters, affidavits, and other material
that would not be admissible in an adversary
criminal trial.” (1d. at p. 489.) The Due Process
Clause should preclude the unlimited use of
hearsay at postrelease community supervision
revocation hearings, and reports of an unknown
or unreliable nature should not be permitted into
evidence. The proposed rule, however, invites
inconsistency; it seems inevitable that practices
will vary in different counties and even different
tribunals in the same county. This will surely
lead to appellate litigation and an entire body of
jurisprudence on what hearsay is admissible in
postrelease community supervision revocation
hearings, and what foundation for such hearsay
iS required.
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This uncertainty could be easily avoided by
modifying the proposed court rule to provide
that hearsay is admissible at postrelease
community supervision revocation hearings
only to the extent that it is admissible at
probation revocation proceedings. If the rules of
evidence at postrelease community supervision
hearings were to mirror the rules of evidence at
probation revocation proceedings, bench
officers would be consistent in their rulings,
there would be no confusion, and it would save
court time.

Identical rules of evidence in both kinds of
hearings would also further the aims of the
entire realignment scheme, including the goal of
minimizing reincarceration on technical
grounds. (Pen. Code, § 3450(b)(3)
[“reincarceration of parolees for technical
violations do[es] not result in improved public
safety”].) If the proposed rule were adopted,
wholesale admission of hearsay evidence would
be allowed, resulting in revocations of
supervision and reincarceration of many
individuals who would not otherwise have been
found in violation.

For all of these reasons, we urge that the court
rule not be adopted as proposed, and that instead
of providing that “hearsay” is admissible at
postrelease community supervision revocation
hearings, the Rule of Court state, “Revocation
determinations must be based on a
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preponderance of the evidence admitted at the
hearing, which may include documentary
evidence, direct testimony, and hearsay which
would be admissible at probation revocation
hearings.”

4. | California Public Defenders Association
Mr. Michael C. McMahon
Chair, Amicus Committee

AM

e  On behalf of the California Public
Defender[s] Association and Stephen P.
Lipson, the Public Defender of Ventura
County, | write to comment on
proposed rule 4.540. Although
Realignment is new, with regard to due
process protections, parole, probation,
and supervised release revocation
hearings are constitutionally
indistinguishable and are analyzed in
the same manner. The Due Process
Clauses of the Fifth and Fourteenth
Amendments provide minimum
procedures the [s]tates must provide
during revocation proceedings. Our
comments reflect our assumption that
many revocations will involve
supervised persons who are in custody
on a hold or on electronic in-home
detention. We also believe that
Realignment is intended and designed
to get many of the supervised persons
out of jail and into alternative
placements in structured and supervised
environments and self-help programs.
We are also mindful of the Permanent
Injunction imposed in the Valdivia case

The specific terms of the federal court
injunction and related orders in the
Valdivia class action lawsuit do not
expressly apply to community supervision
revocation procedure. The terms of the
injunction and related orders represent a
settlement negotiation between other
parties regarding revocation procedures
implemented by the California
Department of Corrections and
Rehabilitation (CDCR) under a previous
statutory scheme. To address questions
about whether courts are bound by the
specific terms of the injunction and
related orders, the committee added the
following advisory committee comment
to rule 4.540:

Before the enactment of criminal
justice realignment legislation (Assem.
Bill 109 (Committee on Budget), Stats.
2011, ch. 15; AB 117 (Committee on
Budget), Stats. 2011, ch. 39; ABX1 17
(Blumenfield), Stats. 2011, ch. 12),
parole revocation procedures
conducted by the California
Department of Corrections and

23 Positions: A = Agree; AM = Agree if modified; N = Do not agree; NI = Not indicated.




SP11-14

Criminal Justice Realignment: Postrelease Community Supervision Revocation Procedure (adopt Cal. Rules of Court, rules 4.540

and 4.541, and form CR-300)

All comments are verbatim unless indicated by an asterisk (*).

Commentator

Position

Comment

Advisory Committee Response

and the magistrate’s subsequent
Remedial Plan adopted and ordered by
the District Court. (See Valdivia v.
Brown (E.D. Cal. Apr. 20, 2011) 2011
U.S. Dist. LEXIS 51902.)

Rehabilitation were subject to federal
court injunction. (See Valdivia v.
Schwarzenegger (E.D.Cal., Dec. 2,
2010, Civ. No. S-94-0671
LLK/GGH).) The terms and
procedures required by the injunction
represent a negotiated settlement
between the parties and are not
“necessary or required by the
constitution.” (Valdivia v.
Schwarzenegger (9th Cir. 2010) 599
F.3d 984, 995, cert. denied sub nom.
Brown v. Valdivia (2011) 131 S.Ct.
1626 [vacating a district court order
denying the state’s motion to modify
the injunction to conform to recently
enacted Penal Code section 3044
because “[t]here is no indication
anywhere in the record that these
particular procedures are necessary for
the assurance of the due process rights
of parolees”].) The due process
standards applicable to postrelease
community supervision revocation
proceedings have been established by
constitutional case law (see, e.g.,
Morrissey v. Brewer (1972) 408 U.S.
471, 489; People v. Vickers (1972) 8
Cal.3d 451, 457-458), not the terms
and procedures negotiated by the
parties to the federal injunction and
related orders.
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Notice of Charges: To provide due
process, California must provide notice
of the allegations to the supervised
person, giving adequate information in
sufficient time to prepare a defense. The
Valdivia Permanent Injunction
requirement reads: “If the hold is
continued, the parolee will be served
actual notice of rights, with a factual
summary and written notice of rights,
within 3 business days.” (111(b)(iii).)

Probable Cause Hearings: Probable
cause hearings arguably are the core
function protecting due process in the
revocation process. To deliver on that
promise, probable cause must be
assessed — including whether there is
evidence for each element of the
violation, if argued—and a factual basis
must be given for the findings. The
supervised person is entitled to appear
and be heard with counsel, as California
has conceded in the Valdivia
proceedings. Appointed counsel must
have access to all non-confidential
information possessed by the
supervising agency and meet with the
supervised person prior to the probable

Proposed rule 4.450(c)(4) would require
supervising agencies to provide a copy of
the Petition for Revocation of Community
Supervision (form CR-300) to the
supervised person’s counsel or, if
unrepresented, to the supervised person.
Proposed form CR-300 separately
requires supervising agencies to
summarize the circumstances of the
alleged violation. In conjunction, rule
4.540(c)(4) and form CR-300 are
designed to ensure that supervised
persons are provided adequate notice of
the allegations.

Although the criminal realignment
legislation does not expressly require any
probable cause determinations, to
promote the due process rights of
supervised persons, proposed rule 4.540
would require two probable cause
reviews. First, subdivision (¢)(2)(A)
would require supervising agencies to
establish probable cause before filing a
petition to revoke. Second, subdivision
(d)(1) would require courts to
independently “review whether probable
cause exists to support a revocation within
five court days of the filing of the
petition.” The committee has also added
the following advisory committee
comments to explain the purpose of the

25 Positions: A = Agree; AM = Agree if modified; N = Do not agree; NI = Not indicated.




SP11-14
Criminal Justice Realignment: Postrelease Community Supervision Revocation Procedure (adopt Cal. Rules of Court, rules 4.540
and 4.541, and form CR-300)

All comments are verbatim unless indicated by an asterisk (*).

Commentator Position Comment Advisory Committee Response

cause hearing. proposed rule’s probable cause
requirements:

Subdivision (c)(2)(A). Detained
supervised persons are generally
entitled to certain due process rights
during revocation proceedings,
including a preliminary probable cause
determination. (See, e.g., Morrissey,
supra, 408 U.S. at 489; Vickers, supra,
8 Cal.3d at 457-458.) Under the
criminal justice realignment
legislation, supervising agencies are
authorized to conduct certain violation
proceedings without court
involvement. (Pen. Code, § 3454(b)
[authorizing supervising agencies “to
determine and order appropriate
responses to alleged violations,”
including flash incarceration].) A
supervising agency may only file a
petition to revoke with the court after
it has determined, following
application of its “assessment
processes,” that intermediate sanctions
are not appropriate responses to a
violation. (Pen. Code, § 3455(a).)
Supervising agencies are also
authorized to determine whether the
supervised person should remain in
custody pending a revocation hearing
and may order the person confined
pending a hearing. (Pen. Code, 8§
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3455(b).) To promote supervising
agency compliance with the due
process rights of supervised persons
during any proceedings conducted
before the filing of the petition, this
subdivision requires the supervising
agency to conduct a preliminary
probable cause determination before
the petition is filed with the court.
Courts must independently review the
supervising agency’s probable cause
determination under subdivision (d).

Subdivision (d). This subdivision
requires courts to review the
supervising agency’s probable cause
determination required under
subdivision (c)(2)(A). Courts may
determine the most appropriate
manner to review the supervising
agency’s probable cause
determination. Nothing in this
subdivision is intended to prevent
courts from conducting formal
hearings to review probable cause.

o Formal Hearings: We contend that e As originally circulated, proposed rule
timely and final formal hearings should 4.540(g)(1) would have required courts to
be conducted earlier than the 45 days conduct formal revocation hearings no
deadline established in the proposed later than 45 days after the filing of the
rule. Assuming the supervised person petition. However, realignment legislation
earns their 50% conduct credits, he will enacted after the proposed rule circulated
have served 90 of the maximum 180 for public comment (ABX1 17
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days in custody by day 45. This leaves
little incentive for a person to commit to
a supervised program, rather than just
serving any additional custody time in
jail. An earlier deadline would comport
with the stated objectives of
Realignment. Other modifications are
needed to avoid conflicts with well-
established decisional law and over-
simplification of nuanced areas of
constitutional law governing post-
release supervision revocation
procedures.

We recommend that the proposed rule
be modified to refer to “trustworthy and
reliable hearsay.” This would remind
the participants that admission of
hearsay which does not bear a
substantial degree of trustworthiness
violates due process. (People v. Brown
(1989) 215 Cal.App.3d 452, 454.) The
current wording could easily be
interpreted to allow the admission of
hearsay, without a judicial assessment
of its reliability. We also recommend
the rule be modified to state that “the
supervised person has the right to
confront and cross-examine adverse
witnesses unless the court finds good
cause for not allowing confrontation.”
(Morrissey v. Brewer (1972) 408 U.S.

(Blumenfield), Stats. 2011, ch. 12)
amended Penal Code section 3455(b) to
specify that the revocation hearing must
occur within a “reasonable time” after the
petition is filed. Accordingly, the
committee revised subdivision (g)(1) to
state: “The hearing on the petition for
revocation must occur within a reasonable
time after the filing of the petition.” The
committee also added an advisory
committee comment to encourage courts
to consider the supervised person’s
custody status when deciding a reasonable
time for hearing.

Please see the committee response to
comment #1 above.
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471, 489; United States v. Comito ((9th
Cir. 1999) 177 F.3d 1166, 1170.)
Under the Valdivia judgment and
Permanent Injunction, good cause
requires hearing officers to “weigh the
[parolee’s] interest in his
constitutionally guaranteed right to
confrontation against the Government’s
good cause for denying it” before
admitting hearsay evidence at a parole
revocation hearing. (Ibid.) The current
wording appears to create a rule
disfavoring confrontation. The proposed
modifications more accurately
summarize the controlling rules of
evidence and procedure, and are less
likely to cause error and avoidable
litigation.

5. | Chief Probation Officers of California
Ms. Karen Pank
Executive Director

AM

The requirement in [rule] 4.540(c)(2)(D) that
the supervising agency propose a sanction that
is rejected by the supervised person before
being able to file a petition to revoke fails to
take into account offenders that fail to appear
for appointments/refuse to be supervised,
offenders that have committed a new offense
where revocation in lieu of proceeding on the
new offense may be appropriate, or situations
where court intervention is deemed necessary.
In addition, it appears that an agreement
between the offender and supervising agency
for more than 10 days incarceration would be
beyond the scope of the supervising agency’s

Agreed. The committee deleted subdivision
(c)(2)(D) in light of the uncertainties about the
statutory authority of supervising agencies to
negotiate dispositions in excess of 10 days in
county jail before a petition is filed. In addition,
the remaining filing prerequisites prescribed in
subdivision (c)(2)(A)-(C) sufficiently ensure that
supervising agencies will exhaust all available
alternatives before filing a petition.
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authority. It seems that [rule] 4.540(c)(2)(D) is
unnecessary since (¢)(2)(B) eliminates frivolous
petitions to revoke and a resolution short of a
revocation hearing can still take place after the
petition to revoke has been filed.

6. | Hon. John Conley
Superior Court of Orange County

NI

I am a judge on the Orange County’s Superior
Court’s Felony Trial panel and have been
involved with California criminal law since
1972. Here are my comments:

e Rule 4.540(d) Probable Cause
Review. It would be better if the rule
explicitly stated “To conduct this
review the court shall rely on any
information contained in the written
petition and written report of the
supervising agency. The supervised
person and/or his/her counsel shall have
no right to be present.” Unless this is
stated very clearly, counsel and
defendant[s] will request to be present,
to call witnesses named in the report to
cross examine them, etc. The rule must
make it clear that this review is not like
a felony preliminary hearing nor an
SVP preliminary hearing, which it
sounds like. It is a review of
documentation and need not be
calendared in the courtroom. Defendant
need not be transported, and both
attorneys do not need to be present. I[f]
this is made clear at the outset, it will

Detained supervised persons are generally
entitled to certain due process rights
during revocation proceedings, including
a preliminary probable cause
determination. Rule 4.540(c)(2)(A)
requires the supervising agency to
conduct a preliminary probable cause
determination before the petition is filed.
Rule 4.540(d) is designed to provide
courts with broad discretion to determine
the appropriate manner to review
supervising agency probable cause
determinations. For example, some courts
may wish to conduct formal hearings in
the presence of the parties to review
probable cause determinations made by
supervising agencies, while other courts
may decide that the probable cause
determinations conducted by the
supervising agencies before petitions are
filed satisfy due process and only require
informal court reviews outside the
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head off much future litigation.

Rule 4.541(b) Supervising Agency
Reports, Minimum Contents. The
proposed [sub]section (b) of Rule 4.541
includes a huge array of information the
Supervising Agency report is to contain
at a minimum, e.g.[,] “social history,
family, education, employment, income,
military, medical, psychological and
substance abuse information.” This
array of information seems similar to a
full fledged probation report (average
length in our county is about 20-30
pages). Why is so much information
really necessary? It would appear that
the court would have the court file for
the defendant’s most recent prison
commitment available in nearly all

presence of the parties. To emphasize that
rule 4.540 is designed to provide courts
with broad discretion regarding probable
cause reviews, the committee added the
following advisory committee comment:
“This subdivision requires courts to
review the supervising agency’s probable
cause determination required under
subdivision (¢)(2)(A). Courts may
determine the most appropriate manner to
review the supervising agency’s probable
cause determination. Nothing in this
subdivision is intended to prevent courts
from conducting formal hearings to
review probable cause.”

To address concerns that compliance with
the minimum contents of supervising
agency reports under rule 4.541(b) are too
burdensome, the committee deleted the
requirement that reports include “all
relevant information concerning the
defendant’s social history, including
family, education, employment, income,
military, medical, psychological, and
substance abuse information.” In addition,
the committee added an advisory
committee comment to clarify that the
above information is optional. The
committee also added subdivision (c),
which authorizes supervising agencies to
update previous reports for subsequent
petitions involving the same supervised
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cases [parolees are usually paroled to
the county which they were sentenced
from]. By contrast in our probation
violation calendar the petition is usually
1-2 pages long with maybe a 1-2 page
attachment. We should not make the
parole revocation process unnecessarily
elaborate, in my view. A probation
violation can result in many years in
state prison. Parole violations handled
on the local level have a 6 month
maximum. There is no reason that time
consuming reports are necessary.

person. The remaining report
requirements, however, are necessary for
the proper adjudication of the revocation
proceedings.

County of San Diego

Chief Administrative Office—Office of
Strategy and Intergovernmental Affairs
Ms. Amy Harbert

Legislative Policy Advisor

AM

Thank you for the opportunity to review and
comment ....

We recommend that the regulations indicate that
if a probation department has a Pre-Sentence
Investigation (PSI) report, the department may
submit a copy of the report to the local court to
meet the minimum content requirements of Rule
4.541. In addition, we recommend that the
regulations indicate that if probation is not
present at the time of sentencing or in the
situation of an immediate sentencing, a report
similar to a probation revocation report could be
considered to suffice the minimum content
requirements of Rule 4.541.

We agree with the proposed changes if modified
as mentioned above....

The committee declines the suggestions because
presentence reports would not (a) provide current
information about the supervised person; (b)
contain any information about the alleged
violations, previous violations and sanctions, and
any recommendations; and (c) be readily available
to courts that did not conduct the underlying
conviction. However, please see the committee
response to the related suggestion in item #6
above, which explains how the rule has been
amended to relieve supervising agencies of some
of the burdens associated with producing reports.
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8. | Hon. J. Richard Couzens (Ret.) AM Penal Code [s]ection 3455(a) provides
Superior Court of Placer County legislative direction on postrelease supervision

revocation proceedings and specifies: “At any
point during the process initiated pursuant to
this section, a person may waive, in writing, his
or her right to counsel, admit the parole
violation, waive a court hearing, and accept the
proposed parole modification.” The language
guoted above is poorly drafted. It is copied
almost verbatim from a similar provision
applicable to parole revocation proceedings to
be heard by revocation hearing office[r]s after
July 1, 2013[,] which explains the inadvertent
use of the word “parole” rather than
“postrelease supervision.” The concept is
borrowed from a provision in Penal Code
section 1203.2(b) which authorizes a
probationer to waive counsel and hearing on a
petition to modify probation and stipulate to
“the specific terms of a proposed modification”
of probation to resolve the proceedings.
Although section 3455(a) purposefully does not
authorize the supervising agency to initiate a
petition to modify the terms and conditions of
supervision, section 3455(a)(1) explicitly
authorizes the revocation hearing officer, upon
finding a violation, to “return the person to
parole [sic] supervision with modifications of
conditions, if appropriate, including a period of
incarceration in county jail.” The statute thus
clearly and appropriately authorizes an offender
to resolve a petition to revoke post release
supervision by waiving right to counsel and
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hearing, admitting the violation, and accepting a
proposed modification of conditions including a
period of incarceration in lieu of revocation.

Subdivision (a) of section 3455 also directs the
Judicial Council “to adopt forms and rules of
court to establish uniform statewide procedures
to implement this subdivision, including the
minimum contents of supervision agency
reports.” In several respects proposed Rule
4.540 does not appear to faithfully implement
section 3455(a).

e First, the statute authorizes the offender
to resolve the issue of revocation “at
any point during the process initiated
pursuant to this section.” The process
initiated by section 3455 is the
postrelease supervision revocation
process. Yet nowhere in the proposed
rule is there any mention of this
provision of the statute. Subdivision (f)
of the proposed rule authorizes the
supervised person to waive a hearing
and admit a violation but makes no
mention of the authority of the offender
to also waive counsel and accept a
proposed modification of the conditions
of supervision to resolve the matter.

e Second, paragraph (c)(2)(D) of the
proposed rule prohibits the supervising
agency from filing a petition for

The committee has amended subdivision
() to state: “At any time before a formal
hearing on the petition, the supervised
person may waive, in writing, his or her
right to counsel, admit a violation, waive
a hearing, and accept a proposed
modification of supervision.” The
committee also added an advisory
committee comment to clarify that
subdivision (f) is based on Penal Code
section 3455(a).

Subdivision (c)(2)(D) has been deleted.
Please see the advisory committee
response to the comment in item #5
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revocation until the agency has above.
proposed a sanction in response to the
alleged violation and the supervised
person has denied the violation and
“declined to accept the proposed
sanction and waive a court hearing as
authorized by Penal Code section
3455(a).” This provision is contrary to
section 3455(a) in several respects.
First, the statute refers to a proposed
“modification” not a proposed
“sanction” and the proposed
modification does not have to consist
solely of a sanction. More important,
the statute allows the supervised person
to waive his rights, admit a violation,
and accept a proposed modification at
any point during the proceedings and
does not require the supervised person
to do so before the petition is filed and
before the person has consulted with
counsel. Section 3455(a) requires the
agency to determine that intermediate
sanctions are not appropriate before
filing the petition, as referenced by
paragraph (c)(2)(B) of the proposed
rule, but it does not require—and it is a
little incongruous to require—that a
modification of the conditions of
supervision be proposed, that the
supervised person be compelled to deny
the violation, and to decline to waive a
hearing and to decline to accept the
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proposed modification, all as pre-
conditions to filing the petition.

e A better approach is that taken by e The committee declines the suggestion as
proposed rule 4.541(b)(4) which unnecessary because the report
requires only that the written report requirements of rule 4.541(b)(3)—which
filed by the supervising agency along require the supervising agency to
with the petition contain information summarize all previous violations,
about any “sanctions proposed by the sanctions, and reasons why it has
supervising agency in response to the determined that intermediate sanctions
alleged violation before the filing of the without court intervention are not
petition but rejected by the supervised appropriate responses to the alleged
person.” The proposed provision might violation—provide courts with sufficient
be modified as follows: “Any information about all supervising agency
recommended sanctions and other activities before the filing of the petition.

modifications, and a summary of
sanctions and modifications proposed
by the supervising agency in response
to the alleged violation before the filing
of the petition and whether the proposed
sanctions and modifications were
accepted but rejected by the supervised
person.”

Three final suggestions:

o The reference to subdivision “(A)” in e Agreed. The reference to subdivision
proposed rule 4.541(a) should be “(A)” inrule 4.541(a) is a typographical
deleted:; error.

e The reference to “parole” in paragraphs e Agreed. The references to “parole” in
4 and 5 of the Petition Form should be form CR-300 are typographical errors.
deleted.
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Rule 4.541(b) specifies “minimum
contents” in written reports submitted
by supervising agencies along with
petitions to revoke post-release
supervision. Paragraph (1) of the
proposed rule references “information
about the supervised person” and goes
on in subdivision (e) to require the
kinds of things contained in the current
rule re[garding] [presentence reports]:
social history, military, etc. It’s odd that
we are looking into changing the
contents of [presentence reports] to be
more evidence-based, and at the same
time mandating more old-fashioned
supervision reports, especially where
the post-release supervision statute is all
about recidivism reduction with this
population. With this population of
offenders coming out of prison that was
formerly supervised by parole and now
supervised by probation, there may
often be [California Department of
Corrections and Rehabilitation]
“COMPAS?” or other probation
department risk-needs assessment
information in the file. Rule 4.541(b)(1)
should be modified to include in
subdivision (e) any validated risk needs
assessment or other similar information
pertaining to the supervised person’s
risk of recidivism.

Agreed. The committee amended
subdivision (b)(1)(e) to require that
supervising agency reports include “any
available information requested by the
court regarding the supervised person’s
risk of recidivism, including any validated
risk-needs assessments.” To clarify the
purpose of the amendment, the committee
also added the following advisory
committee comment: “Penal Code section
3451(a) requires community supervision
to be consistent with evidence-based
practices, including supervision policies,
procedures, programs, and practices
demonstrated by scientific research to
reduce recidivism among supervised
persons. ‘Evidence-based practices’ refers
to “supervision policies, procedures,
programs, and practices demonstrated by
scientific research to reduce recidivism
among individuals under probation,
parole, or postrelease supervision.” (Pen.
Code, § 3450(b)(9).)”
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9. | Mr. William Crisologo
Attorney at Law

AM

The provision in Rule 4.540(g)(2), the
language of which was taken from
Penal Code [section] 3044(a)(6),
implies preclusion of a supervised
person’s due process confrontation
rights granted in Morrissey v. Brewer
(1972) 408 U.S. 471. The right to
confront and cross-examine adverse
witnesses at a revocation hearing
embraces the right to cross-examine the
author of the report on which the
threatened revocation is predicated. (In
re Carroll (1978) 80 Cal.App.3d 22.)
However, the process should be flexible
enough to consider evidence, including
letters, affidavits, and other material,
that would not be admissible in an
adversary hearing. (Morrissey v.
Brewer, supra.) Determining the
admissibility of hearsay at a revocation
hearing requires the right to
confrontation against the good cause the
government shows to excuse that right;
as the significance of the evidence to
the ultimate finding increases, so does
the importance of the right of
confrontation. (In re Miller (2006) 145
Cal.App.4th 1228.)

As the invitation to comment includes
comment on the applicability of
[Marsy’s] Law, it would appear that
(constitutional) provisions of this law

Please see the advisory committee
response to comment #1 above.

Please see the advisory committee
response to the related comment in item
#2 above.
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are applicable to post release
supervision revocation proceedings. A
victim has the right to reasonable notice
of all public proceedings, including
delinquency proceedings, upon request,
at which the defendant and the
prosecutor are entitled to be present and
of all parole or other post-conviction
release proceedings, and to be present at
all such proceedings.
10. | Hon. Becky Dugan AM New proposed Rule of Court 4.540 requires a The committee disagrees. Although the criminal
Superior Court of Riverside County finding of probable cause be made for a realignment legislation does not expressly require
submitted Petition for Revocation within five probable cause determinations, such
[court] days. I do not find this requirement in determinations are necessary to protect the due
[Penal Code section] 3455. If it is not required process rights of supervised persons.
by statute, we should not be requiring it. We do
not now require [probable cause] findings for
Probation Revocation Petitions. This would
increase work load unnecessarily on our already
burdened courts.
11. | Hon. Laurie Earl NI e Community supervision is remarkably e The committee agrees that a single

Assistant Presiding Judge
Superior Court of Sacramento County

similar to parole and in 2013 courts will
be conducting true parole revocation
hearings. It would be helpful if courts
had one procedure for handling all of
these hearings. In light of such it would
seem to be reasonable to follow the
procedures developed in the settlement
agreement of Valdivia v.
Schwarzenegger and the law
pronounced in Morrissey v. Brewer

procedure applicable to both community
supervision and parole revocation
proceedings would be helpful and
efficient. To the extent possible, the
committee hopes to apply the proposed
rules and form to parole revocation
proceedings in time for the July 1, 2013,
effective date. For information regarding
whether the terms of Valdivia settlement
agreement applies to community
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(1972) 408 U.S. 471, which identified
due process requirements for parole
revocation hearings.

Re[garding rule] 4.540(d) and (g):
Proposed [rule 4.540] (d) [and] (@)
define the time frames in which a
probable cause (PC) and formal hearing
must be held. The proposed rules rely
on the “filing of the petition” to trigger
the time frames. Sub[division] (d)
provides that a court must make a PC
determination within 5 [court] days of
the filing of the petition and subsection
(9)(1) provides that a formal hearing
must be heard no later than 45 days
after the date the petition if filed. The
current time frames for parole
revocation hearings, including PC
hearings are governed by the Morrissey,
supra, case and the Valdivia settlement
agreement. Those cases rely on the date
a hold is placed upon a parolee rather
than the proposed date the petition is
filed, to trigger these time frames.
These cases hold that a PC hearing shall
be held within 10 business days of the
hold and a formal hearing within 35
days of the hold. Unless we are treating
these hearings differently than parole
revocation hearings, why wouldn't we
use the same time frames approved in
Valdivia rather than re-invent the wheel

supervision revocation procedure, please
see the advisory committee response to
the related comment in item #4 above.

For information regarding whether the
Valdivia settlement agreement applies to
community supervision revocation
procedures, please see the advisory
committee response to the related
comment in item #4 above.
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and risk litigation?

o Re[garding rule 4.540(e)]: Proposed e The committee declines to specifically
[rule 4.540(e)] states that the require written notice as unnecessary. In
supervising agency must provide notice addition, under rule 4.540(c)(4), the
of the date, time and place of any supervising agency is required to provide
hearing. It would be helpful in reducing copies of the petition, which includes
challenges to the notice requirement if information regarding the date, time, and
this [rule] required "written" notice. | place of the hearing, to the supervised
suggest (e) read as follows: “The person’s attorney or, if unrepresented, to
supervising agency must provide the supervised person.

written notice of the date, time, and
place of any hearing...”

¢ Re[garding rule 4.540(g)(2)]: Due o Please see the advisory committee
process under the 14th Amendment response to the comment in item #1
guarantees that persons facing above.

revocation hearing[s] have a right to
cross-examine adverse witnesses. This
right can be denied only for good cause
(Morrissey, supra). The nature of the
confrontation right should be delineated

in this rule.

o Re[garding rule 4.540(h)]: Morrissey, e The committee agrees that written
supra, requires a written decision or a findings or an available hearing transcript
hearing transcript. (People v. Ruiz is constitutionally required. Accordingly,
(1975) 53 Cal.App.3d 715.) Having the committee amended rule 4.540 to add
handled habeas corpus challenges to subdivision (i): “If the court revokes
revocations, it is extremely helpful for community supervision, the court must
the reviewing court to have a list of summarize in writing the evidence relied
objections made and the rulings on the on and the reasons for the revocation. A
objections. Given that hearing transcript of the hearing that contains the
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transcripts could prove costly, the rule court’s oral statement of the reasons and
should require a written decision that evidence relied on may serve as a
includes objections made, and rulings substitute for written findings.”
on the objections.
e Re[garding] Proposed Judicial e The committee declines the suggestion
Council form for Petition for because written proof of service
Revocation o[f] Community requirements are too burdensome. The
Supervision: It would be helpful if the committee agrees, however, that
form contained a provision indicating information about the county of
that the supervised person was served conviction would be helpful. The
with or provided notice of the petition, committee revised item 3 on form CR-300
including the date of service/notice, to require the supervising agency to note
how service was made, and by whom. the county of conviction for the case that
Regarding Item #3, Conviction resulted in the underlying prison
Information - it would be helpful to commitment.
include a line that depicts the county of
conviction.
12.| First District Appellate Project, Appellate NI The First District Appellate Project (FDAP), Please see the advisory committee response to the

Defenders, Inc., Central California
Appellate Program, and Sixth District
Appellate Program

Mr. J. Bradley O’Connell

Assistant Director

Mr. Matthew Zwerling

Executive Director

Appellate Defenders, Inc. (ADI), the Central
California Appellate Program (CCAP), and the
Sixth District Appellate Program (SDAP)
jointly submit these comments on ... the
proposed rules for judicial hearings for
“revocation of postrelease community
supervision” under the Criminal Justice
Realignment legislation.

In view of the shorter-than-usual comment
period for these rules, we have not attempted to

comment in item #1 above.
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review the new legislation in its entirety, nor
have we reviewed the proposed rules in depth.
Instead, we are confining this comment to a
single provision which, if adopted in its current
form, would pose significant constitutional
problems for these hearings - the unlimited use
of hearsay.

Proposed rule 4.540(g)(2) provides:

“Revocation determinations must be based
on a preponderance of the evidence admitted
at the hearing, which may include
documentary evidence, direct testimony, and
hearsay. Admission of the recorded or
hearsay statement of a witness must not be
construed to create a right to confront the
witness at the hearing.”

In its current form, proposed rule 4.540(g)(2)
appears to authorize admission of “documentary
evidence” and other “hearsay,” without
limitation. By its reference to “the recorded or
hearsay statement of a witness,” the rule appears
to contemplate admission of police interviews
and other out-of-court statements of
complainants and other percipient witnesses to
an alleged violation. Moreover, the rule
explicitly admonishes that there is no “right to
confront the witness at the hearing.” Although
Penal Code section 3044(a)(5) seemingly
provides for use of hearsay in parole
revocations, judicial decisions have
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substantially curtailed the admission of such
evidence under constitutional principles.

Under the due process clause, a parolee does
have a right “to confront and cross-examine
adverse witnesses” at a revocation hearing
“unless the hearing officer specifically finds
good cause for not allowing confrontation.”
(Morrissey v. Brewer (1972) 408 U.S. 471,
489.) Although that due process-based right is
more limited than the Sixth Amendment
confrontation right applicable in a trial, it does
impose substantial limitations on admission of
hearsay at revocation hearings, especially
statements of percipient witnesses to the alleged
violation.

Both state and federal decisions have explicitly
limited the use of hearsay in California parole
revocations. (In re Miller (2006) 145
Cal.App.4th 1228, 1235-1242; Valdivia v.
Schwarznegger (9th Cir. 2010) 599 F.3d 984,
089-993; see also People v. Arreola (1994) 7
Cal.4th 1144 [similar limits on probation
revocations].) Those decisions require a court or
other hearing officer to conduct a case-by-case
assessment, which weighs the parolee’s
confrontation right against the state’s asserted
“good cause” for dispensing with confrontation.
The case law places particular emphasis on
whether the statement is of a type which carries
strong indicia of reliability and “*bears a
substantial guarantee of trustworthiness,’”
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(Miller, 145 Cal.App.4th at 1237), as well as on
the importance of the hearsay to the principal
factual issues of the charged violation. “The
balancing test hinges on the importance of the
hearsay evidence to the finder-of-fact’s ultimate
finding and the nature of the facts to be proven
by the hearsay evidence. As the significance of
the hearsay to the ultimate finding increases, so
does the importance of the parolee’s
confrontation right.” (Miller at 1236.) Under
those authorities, “unsworn verbal statements”
of witnesses to the alleged violation are
particularly suspect, because these represent
“‘the least reliable type of hearsay.”” (Miller at
1238.) “[T]he need for confrontation is
particularly important where the evidence is
testimonial, because of the opportunity for
observation of the witness's demeanor.”
(Arreola, 7 Cal.4th at 1157.)

Proposed rule 4.540(g)(2) does not reflect any
of these constitutional limitations on use of
hearsay in revocation hearings. It appears to
invite revocation courts to admit “recorded or
hearsay statement[s]” of percipient witnesses,
without conducting the case-by-case assessment
mandated by Miller, Valdivia, Arreola and other
cases. Moreover, the express admonishment that
admission of such hearsay “must not be
construed to create a right to confront the
witness at hearing” suggests that a court might
even bar the defense from subpoenaing and
calling those witnesses.
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In sum, if adopted [in] its current form,
proposed rule 4.540(g)(2) would almost
certainly bring these judicially-conducted
revocation hearings into conflict with both state
and federal decisions, recognizing a due process
right to confront adverse witnesses. For these
reasons, we urge the Council to delete the
references to admission of hearsay from
proposed rule 4.540(9)(2).

Thank you for the opportunity to comment on
these proposed rules.

13.

Hon. Beth Freeman
Presiding Judge
Superior Court of San Mateo County

NI

As the Presiding Judge of the San Mateo
County Superior Court, | have the following
comments on proposed [rule] 4.540:

e | would like to see the Rule amended
to provide that the hearing officer
(assuming that the person is not a judge
or commissioner, but rather an attorney)
be authorized to administer oaths
without the necessity of appointing the
hearing officer as a judge pro tem.

o | would like to see the Rule provide that
either no verbatim recording is required
at any stage of the parole revocation
process or to authorize audio recording.

Hearing officer authority has been
established by the Legislature under
newly added Government Code section
71622.5. The committee declines to
recommend expanding that authority by
rule of court.

The committee declines the suggestion
because use of electronic recording in
criminal proceedings is separately
governed by statute. (See, e.g., Gov.
Code, § 69957.)
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o | would like to see the Rule provide that Rule 4.540 applies to “courts,” which
hearing officers (again, attorneys subdivision (b)(2) defines to include “any
appointed as hearing officers) are hearing officer appointed by a superior
authorized to make probable cause court and authorized to conduct
determinations. The proposed form revocation proceedings under
shows a signature line for the hearing Government Code section 71622.5.” In
officer, but that does not answer the addition, the Legislature recently
guestion of the attorney/hearing amended Penal Code section 3455(a) to
officer’s authority. My concern is that expressly authorize hearing officers to
the trial courts be able to fully utilize issue warrants: “... [A] court or its
the statutory authority to hire and use designated hearing officer appointed
the services of an attorney serving as pursuant to Section 71622.5 of the
hearing officer with no restrictions. | Government Code shall have authority to
recognize that warrant authority ([i]f issue a warrant...” (Italics added.)
authorized by the Legislature) would be
a judicial function that only judges
could fulfill. 1 would like to see the
Rule or further amendments to
the statute address these technical
issues.

e | support the proposed Rule with these Agreed. The committee will monitor court
modifications. | believe that the trial implementation efforts in the coming
courts cannot thoroughly evaluate the months to evaluate the need for additional
proposed rule's sufficiency until we or modified procedures.
gain some experience in handling parole
revocation hearings. | can foresee the
need within one year to re-evaluate the
rule based on such experience.

14. | Fresno County Probation Department N I have some concerns with the proposed

Mr. Rick Chavez
Division Director

changes as outlined under [rules] 4.540 and
4,541,
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Adult Probation Services

e Although it is clear that some type of
procedure related to parole violations is
necessary, this is not the case with post
release violations. The current process
that is in place regarding Violations of
Probation (VOP) would appear to be
sufficient. There has never been a need
to file a Supplemental Petition nor has
there been a need to essentially
resubmit a majority of the information
contained in the original sentencing
report. Why can't the VOP process be
replicated for the post release offender?
I am not clear as to the benefits of the
proposals. Implementation will impose
an unrealistic work demand on an
already overburdened and understaffed
adult probation system. | cannot
imagine local Courts would welcome
the increase in paperwork that would
accompany the expanded violation
reports.

[Regarding proposed rule 4.540]:

e [Subdivision](c)(2)(C): There is
presently no mechanism in place to
refer the matter to the public defender
absent the referral made by the Court at
the time of the hearing.

e [Subdivision](c)(3): There is no need

Please see the advisory committee
response to the related comment in item
#6 above.

The precise manner in which supervising
agencies will refer matters to the public
defender before filing petitions will vary
from county to county in accordance with
local needs and customs.

The form and report requirements under
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for a Supplemental Petition (form CR-
300). Locally, when an offender is
booked into jail by a probation officer, a
remand form with all of the necessary
information is submitted and that form
is forwarded to the Court. The matter is
set on calendar and a violation report is
prepared. It appears this proposal would
also require the violation report to be
submitted at the same time the petition
is filed.

[Subdivision](c)(4): Is it necessary to
expect the report to be available at the
time the petition is filed, especially
given what is proposed as to the
contents of the report?

[Subdivision](e): We do not presently
provide notice as is done in the juvenile
system. [District attorneys, public
defenders], and other agencies,
including probation, have access to the
calendar and run their own copies and
prepare their cases based upon that
information. As with the supplemental
petition, there seems to be some
willingness to replicate some of the
juvenile process into the adult system.

[Subdivision](g)(1): | assume the 45
day time frame corresponds to out of
custody hearings. If the offender is

rule 4.541 are necessary for the proper
adjudication of the revocation
proceedings. Penal Code section
3455(a)(1) also specifically requires the
Judicial Council to adopt rules of court to
prescribe the minimum contents of
supervising agency reports.

The report information is required upon
filing the petition to promote early
dispositions and avoid unnecessary
hearings.

Rule 4.540(e) is designed to ensure that
notice is properly provided to all relevant
parties even though local practices may
vary.

The 45-day deadline for hearings has been
deleted as explained in the advisory
committee response to the related
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detained, the current 48 hour time frame comment in item #4 above.
remains. Otherwise, this would create
jail crowding.

[Regarding proposed rule] 4.541.:

e [Subdivision](b)(1): Only the essential e Please see the advisory committee
information needed by the Court [in] response to the related comment in item
(@), (b) and (c) should be included in the #6 above. In addition, original sentencing
report. Everything listed under (d) and reports may not be available because
(e) is already provided in the original revocation petitions may be filed in a
sentencing report which is part of the county other than the county of
Court file. conviction.

e [Subdivisions](b)(2), (3) and (4): I e Rule 4.541 only prescribes minimum
assume there will be maximum contents for supervising agency reports.
flexibility on how this information is The format and design of the reports is the
presented. purview of local courts and supervising

agencies.
15. | Mr. Jose Guillen A Some thought should be given to require the The committee declines to require written proof of

Court Executive Officer agency (probation) to provide proof of service service requirements as unnecessarily

Superior Court of Sonoma County (first class mail to last known address) of burdensome.

hearing date prior to issuance of bench warrant.
16. | Humboldt County Probation Department NI The form and the rules do not account for The committee declines the suggestion because

Mr. Shaun Brenneman
Director

[persons under community supervision] who
abscond from supervision. There needs to be a
mechanism for summarily revoking supervision,
tolling their period of supervision and issuing a
warrant. Failure to provide for this eventuality
would allow offenders to essentially run away

legislation enacted after this proposal circulated
for public comment added Penal Code section
3455(d) to authorize the tolling of supervision
and added Penal Code section 3455(a)(4) to
authorize the issuance of warrants.
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from their sentence.

17. | Humboldt County Probation Department AM There needs to be a mechanism built into the The committee declines the suggestion because
Mr. William Damiano violation petition that allows the supervising legislation enacted after this proposal circulated
Chief Probation Officer agency to request the issuance of a warrant for | for public comment added Penal Code section

absconders. I realize it is a new animal, but 3455(d) to authorize the tolling of supervision
some clarification regarding the tolling of time | and added Penal Code section 3455(a)(4) to
for [community supervision] offenders with a authorize the issuance of warrants.
petition filed would also be helpful, if possible.

18. | Mr. Ronald L. Brown NI e THE RULES OF EVIDENCE AT e Please see the advisory committee

Los Angeles County Public Defender
Ms. Janice Y. Fukai

Los Angeles County Alternate Public
Defender

POSTRELEASE COMMUNITY
SUPERVISION HEARINGS

The proposed court rule addresses the rules of
evidence at hearings on revocation of
postrelease community supervision. The rule
would permit use of hearsay: “Revocation
determinations must be based on a
preponderance of the evidence admitted at the
hearing, which may include documentary
evidence, direct testimony, and hearsay.”
(Proposed Cal. Rules of Ct., Rule 4.540(9)(2).)

The Los Angeles Public Defender’s Office and
the Los Angeles Alternate Public Defender’s
Office strongly urge a rule be adopted that bars
unconstrained hearsay from being admissible at
postrelease community supervision revocation
hearings. We urge adoption of the same rules of
evidence applicable to probation revocation
hearings.

It should be noted that in some (perhaps many)

response to the comment in item #1
above.
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cases, a person will face a new criminal
prosecution coupled with a revocation of the
postrelease community supervision. In some of
those cases, the defendant will also be on
probation. All too often, a defendant sent to
prison is also on probation on another case, or
even several other cases, but everyone misses
this fact, so the defendant serves his time and is
paroled, only to still be on probation at the same
time he or she is on parole.

Of course, the rules of evidence apply to new
criminal filings. Hearsay is not admissible at
such proceedings, unless a hearsay exception
applies. Moreover, Crawford v. Washington
(2004) 541 U.S. 36, 124 S.Ct. 1354, adds a
constitutional gloss limiting even some
otherwise admissible hearsay. The rules
governing admissibility of evidence at probation
revocation hearings permit some hearsay, but
the scope of the admission of such hearsay is
very limited. (See, e.g., People v. Abrams
(2007) 158 Cal.App.4th 396, 405 [evidence
viewed “as a substitute for live testimony” is not
admissible, but evidence of routine matters such
as payment of restitution where the probation
officer is not likely to have personal recollection
and would instead rely on records would be
admissible].)

Thus, if the proposed court rule is adopted as
drafted, this would create a third rule of
evidence at hearings combining a new case,
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revocation of probation, and revocation of
postrelease community supervision; no hearsay,
some hearsay, and all hearsay would be
admissible. The parties and the judge would
find it impossible to keep track of which
evidence is admissible for what purpose. If, on
the other hand, the court rule specifies that the
rules of evidence at probation revocation
proceedings apply at hearings on whether to
revoke postrelease community supervision, the
court would only have to do what it already
does, keep track of two rules of when hearsay is
admissible. Since this is already being done, it
would add no complexity or burden on the court
or the parties.

We also urge adoption of a court rule requiring
the rules of evidence applicable to probation
revocation hearings because adoption of such a
rule furthers the goals of the entire realignment
scheme. The goals are to minimize
reincarceration. Penal Code section 3450,
subdivision (b)(3), states, “Criminal justice
policies that rely on the reincarceration of
parolees for technical violations do not result in
improved public safety.” Adoption of rules
permitting broad receipt of hearsay evidence
will surely result in revocations and
reincarcerations of many parolees who would
not otherwise have been found in violation.

Finally, we urge adoption of the rules of
evidence applicable at probation revocation
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hearings because adoption of the current
proposed rule would lead to uncertainty and
inconsistency in the conduct of postrelease
community supervision hearings. There is a well
settled body of law governing the rules of
evidence at probation revocation hearings. (See
People v. Abrams, supra, 158 Cal.App.4th 396.)
However, adoption of a court rule stating that
the rules of evidence at postrelease community
supervision permit admission of “hearsay”
(Proposed Cal. Rules of Ct., Rule 4.540(g)(2))
throw such hearings into chaos. What, exactly,
is “hearsay”? Does a live postrelease
community supervision agent have to testify to
hearsay? Are all documents admissible? Are
there any limits on hearsay?

Of course, in Morrissey v. Brewer (1972) 408
U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d 484, the
United States Supreme Court ruled that at parole
hearings, due process of law requires “the right
to confront and cross-examine adverse
witnesses (unless the hearing officer specifically
finds good cause for not allowing
confrontation),” while stating that “the process
should be flexible enough to consider evidence
including letters, affidavits, and other material
that would not be admissible in an adversary
criminal trial.” (1d. at p. 489.)

It surely cannot be the rule that so long as the
criminal justice system does not call it a
“parole hearing” (e.g., by calling it a
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“postrelease community supervision revocation
hearing™), then the constitutional requirements
articulated in Morrissey do not apply: no due
process of law requirements and no limitations
on the admission of evidence, despite the fact
that these hearings could result in defendants
being sent back to state prison.

Some limitation on the admission of evidence
applies, in light of the Due Process Clause,
which should preclude the unlimited use of
hearsay at postrelease community supervision
revocation hearings. Presumably, reports of an
unknown or unreliable nature should not be
permitted into evidence. But how is this to be
determined? It seems inevitable that practices
will vary in different counties and even different
tribunals in the same county. This will surely
lead to appellate litigation and an entire body of
jurisprudence on what hearsay is admissible in
postrelease community supervision revocation
hearings, and what foundation for such hearsay
is required.

All of this can be obviated by modifying the
proposed court rule to provide that hearsay is
admissible at postrelease community
supervision revocation hearings only to the
extent that it is admissible at probation
revocation proceedings.

For all of these reasons, we urge that the court
rule not be adopted as proposed, and that instead

55 Positions: A = Agree; AM = Agree if modified; N = Do not agree; NI = Not indicated.




SP11-14

Criminal Justice Realignment: Postrelease Community Supervision Revocation Procedure (adopt Cal. Rules of Court, rules 4.540

and 4.541, and form CR-300)

All comments are verbatim unless indicated by an asterisk (*).

Commentator

Position

Comment

Advisory Committee Response

of providing that “hearsay” is admissible at
postrelease community supervision revocation
hearings, the Rule of Court should state,
“Revocation determinations must be based on a
preponderance of the evidence admitted at the
hearing, which may include documentary
evidence, direct testimony, and hearsay, to the
limited extent that such evidence would be
admissible at a probation revocation hearing.”

e THE APPOINTMENT OF
COUNSEL FOR SUPERVISED
PERSONS IN POSTRELEASE
COMMUNITY SUPERVISION
PROCEEDINGS

The proposed court rule addresses the
appointment of counsel prior to the filing of a
petition for revocation of postrelease
community supervision (“PRCS”). The rule
would require that the supervising agency only
file a petition for revocation after, inter alia,

“The supervising agency has informed the
supervised person that he or she is entitled to
the assistance of counsel and, if he or she
desires but is unable to employ counsel, the
supervising agency has referred the matter to
the public defender or other person or
agency designated by the county to represent
supervised persons....” (Proposed Cal. Rules
of Ct., Rule 4.540(c)(2)(C).)

Under the criminal justice realignment
legislation, supervising agencies are
authorized to conduct certain violation
proceedings without court involvement.
(Pen. Code, § 3454(b) [Authorizing
supervising agencies “to determine and
order appropriate responses to alleged
violation,” including flash incarceration].)
Court involvement is only triggered by
the filing of a petition with the court.
Although the committee agrees that
supervised persons should be represented
throughout all revocation-related
proceedings, the committee declines to
amend the rules to require the
appointment of counsel at proceedings
that are not within the purview of courts.
For additional information regarding
whether the Valdivia injunction and
related orders apply to community
supervision revocation procedure, please
see the advisory committee response to
the related comment in item #4.
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The Los Angeles Public Defender’s Office and
the Los Angeles Alternate Public Defender’s
Office strongly urge that a rule be adopted
requiring that counsel be appointed prior to the
supervising agency holding any probable cause
hearing and prior to any decision being made
with regards to the filing of a petition for
revocation. We urge adoption of a rule that
allows for counsel to be appointed at such an
early stage to advise supervised persons prior to
the probable cause determination made by the
supervising agency.

It should be noted that currently, according to
the Stipulated Order For Permanent Injunctive
Relief that was prepared pursuant to the United
States District Court decision in Valdivia v.
Davis (2002) 206 F.Supp.2d 1068, parolees are
appointed counsel at an early stage of the
revocation proceeding, to advise the parolees
before the probable cause hearings and to
continue representation through the entire
revocation proceeding, up to and including the
full revocation hearing. (Stipulated Order for
Permanent Injunctive Relief, Civ. S-940671
LKK/GGH, pp.3-4.) Under the current parole
system, due process demands that parolees are
appointed counsel to advise them prior to the
probable cause hearing, therefore, it is only
logical that the new rule governing supervised
persons have the same due process protections.

Based on informal discussions with parole
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attorneys and observations of parole probable
cause and parole revocation hearings by Public
Defender staff, it is quite clear to us that
appointed counsel perform several important
functions on behalf of their clients. In addition
to advising their clients about the parole
process, counsel challenge the probable cause
for parole holds through vigorous cross-
examination during the probable cause hearings.
Counsel also negotiate dispositions for their
clients with the Board of Parole commissioners
who preside over the probable cause hearings
and the revocation hearings. Anecdotal evidence
indicates that approximately 85% of cases
resolve without the necessity of a full formal
revocation hearing. If most parole revocation
proceedings do not even reach the revocation
hearing stage, it makes little sense to
promulgate a court rule that precludes
appointment of counsel until just before the
petition for hearing is even filed.

The logical rule to create is one that maintains
the due process standard currently in use: that
counsel is to be appointed prior to the probable
cause hearing stage. This will allow each and
every supervised person to receive competent
counsel to properly advise him or her prior to
the probable cause hearing, and to advise him or
her about accepting an offer rather than
proceeding to a full revocation hearing.

For all of these reasons, we urge that the court
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rule not be adopted as proposed, and that instead
of providing that counsel be appointed prior to
the petition for revocation being filed, the Rule
of Court state:

“Prior to the supervising agency establishing
probable cause to believe that the supervised
person has violated a term or condition of
community supervision, the supervising
agency has informed the supervised person
that he or she is entitled to the assistance of
counsel and, if he or she desires but is unable
to afford counsel, the supervising agency has
referred the matter to the public defender or
other person or agency designated by the
county to represent supervised persons.”

19.

Hon. Stephen Manley
Superior Court of California,
County of Santa Clara

AM

| participated in the workgroup that helped draft
the proposed Rules. | also preside over a Parole
Reentry Court, and have worked with parolees
in violation for over three years. After giving
further thought to our draft Rules, my
suggestions are as follows:

e The proposed rule 4.540 (e) requires
that the supervising agency give notice
to the supervised person. However, the
draft Petition does not contain
verification under penalty of perjury
that the appropriate notice has been
given. In my experience not all parolees
charged with a violation are in custody,
and | suggest that under the new

The committee declines this suggestion as
unnecessary. The rule is designed to
provide courts with wide discretion to
determine whether notice has been
provided as required by subdivision (e).
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procedure many will be out of custody
at the time the Petition is filed.
Therefore, to guarantee due process,
and conserve Judicial resources[,] |
suggest that [item 7] be added to the
Petition for Revocation as follows:
“PROCEDURAL INFORMATION:
Notice of the hearing date and time,
circumstances of the violation and right
to counsel have been provided to the
supervised person as provided by law.”
This is a routine requirement in our
Violation of Probation process in my
Court, including the personal notice or
“Vicker’s letter,” and it makes practical
sense to provide for it in this new
process.

Rule 4.540(c)(2)(C) requires that the
supervising agency has referred the
“matter to the public defender or other
person...” | suggest that this is an
impractical requirement of the
Supervising Agency as a prerequisite to
filing a Petition. There is no case
number, nor date nor time set, nor
circumstances of violation in writing
called for at the time of the referral, and
simply “referring” the supervised
person may only result in confusion and
poor utilization of limited resources.
The obligation is with the Court and not
the Supervising Agency to appoint

The committee declines to delete
subdivision (c)(2)(C), which is designed
to promote the counsel rights of
supervised persons throughout the
revocation process. However, to clarify
that the rule is not intended to interfere
with the court’s authority to appoint
counsel, the committee added the
following advisory committee comment:

“This subdivision is designed to ensure
that indigent supervised persons who
desire counsel are represented as early
in the revocation proceedings as
possible. Nothing in this subdivision is
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counsel. Again, | suggest that we leave
the traditional way Courts have
addressed the issue of counsel at
Probation Violation hearings as is, and
not confuse the issue by requiring a pre-
filing referral.

As to Rule 4.540(c)(D) | suggest that
this requirement be dropped. If the
Supervising Agency has met the
requirements of (B), why must they also
be required to propose a sanction,
demonstrate that the defendant refused
it and denied the violation that has not
yet been filed? In my experience, and in
reviewing the data that CDCR has
provided regarding existing violations,
“absconding” parole is common. Under
this new procedure and realignment it is
probable that many persons released
from prison will not promptly report (let
alone meet the two day requirement). If
the person to be supervised fails to
report, or subsequently absconds and
cannot be located, the Supervising
Agency should not be required to
propose a sanction, etc. before filing a
petition. This would be impossibility.
Court intervention is needed, and the
standard should be (B) not (B) and (D).
Moreover, the Supervising Agency has
very limited “sanction” authority in
terms of incarceration. I suggest that the

intended to infringe on court authority
to appoint counsel or allow a
supervised person to waive the right to
counsel.”

Subdivision (c)(2)(D) has been deleted.
Please see the advisory committee
response to the related comment in item
#5 above.
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test should be whether or not the
Supervising Agency has utilized
multiple interim sanctions, that will
include but not be limited to flash
incarceration, without success.

e |Insum, | have the concerns that | have
outlined. However, | think that the
proposed rules are well written as well
as the draft Petition, and | think that
even if no changes are made, local
Courts can work within its framework,
particularly because of the Advisory
Committee Comment that encourages
local rules and acknowledges the
importance of flexibility. Finally, as to
Mars[y]’s law, I think that we should
assume that it does apply as to this
process, other than as to reporting to the
Governor, and that we should propose a
rule that is compatible with its intent.

e Please see the advisory committee
response to the related comment in item
#2 above regarding victim notice
requirements.

20.

Hon. Paul Marigonda
Superior Court of Santa Cruz County

AM

I would delete the requirement in Proposed Rule
4.540(c )(2)(C) requiring the supervising agency
to refer the matter to the public defender or
other county defender agency before a petition
for revocation is filed. Often, a violation is
admitted by a defendant in court without
counsel being appointed because the defendant
agrees with the proposed sanction/indicated
sentence without the need for an attorney.

The committee declines to delete subdivision
(€)(2)(C), which is designed to promote the
counsel rights of supervised persons throughout
the revocation process. However, to clarify that
the rule is not intended to interfere with the
court’s authority to appoint counsel, the
committee added the following advisory
committee comment:

“This subdivision is designed to ensure that
indigent supervised persons who desire
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counsel are represented as early in the
revocation proceedings as possible. Nothing in
this subdivision is intended to infringe on court
authority to appoint counsel or allow a
supervised person to waive the right to
counsel.”

21. | Nevada County District Attorney N The revocation process is just like [violation of | Rule 4.540 is intended to provide courts with wide
Ms. Anna Ferguson probation] proceedings. There should be one discretion to schedule hearings. As explained in
Assistant District Attorney hearing only, not two. There will be enough the advisory committee comment: “The

burdens put on the [district attorneys] and the committee acknowledges that the practices related

court with a single formal hearing, and even if a | to the scheduling of court appearances vary from

[probable cause] hearing were necessary, the 5 | county to county. Nothing in this rule is intended

court day deadline is absurd. How about 10 days | to prohibit courts from scheduling court

like a preliminary hearing? appearances according to local needs and
customs.” In addition, the committee declines to
extend the deadline for review of probable cause
to 10 days because the proposed deadline
promotes due process by ensuring prompt court
review.

22. | Mr. Fritz Ohlrich NI

Clerk of the California Supreme Court

e Subdivision (g)(1) of the proposed rule
requires a hearing on a petition for
revocation of community supervision to
be held within 45 days of the filing of
the petition. This appears to follow the
time deadline set forth in Penal Code
section 3044, subdivision (a)(2), which
requires a formal revocation hearing to
be held within 45 days of arrest for a
violation of parole. This statute became
effective November 5, 2008, after the

e For information regarding the
applicability of the Valdivia injunction
and related orders, please see the advisory
committee response to the related
comment in item #4 above.

63 Positions: A = Agree; AM = Agree if modified; N = Do not agree; NI = Not indicated.




SP11-14
Criminal Justice Realignment: Postrelease Community Supervision Revocation Procedure (adopt Cal. Rules of Court, rules 4.540
and 4.541, and form CR-300)

All comments are verbatim unless indicated by an asterisk (*).

Commentator Position Comment Advisory Committee Response

electorate passed Proposition Nine, or
Marsy’s Law. Prior to that date, the
allowable limit for a parole revocation
hearing was 35 days under Provision 23
of the November 19, 2003 stipulated
order for permanent injunctive relief in
Valdivia v. Schwarzenegger, No. CIV-
S-94-671, entered pursuant to Valdivia
v. Davis (2002 E.D.Cal.) 206 F.Supp.2d
1068. My concern is that the Criminal
Law Advisory Committee be aware of
possible litigation. According to the
web site of the California Department
of Corrections and Rehabilitation,
(http://www.cdcr.ca.gov/BOPH/marsys
_law.html): *“Marsy’s Law included
changes to the procedural hearing rights
of parolees who are facing revocation of
parole. Along with hearing timeframes
and setting forth the preponderance of
evidence standard in parole revocation
hearings, Marsy’s law also adds
eligibility criteria for parolees to obtain
an attorney for revocation proceedings
at state expense. At this time, the state
is under federal court order to refrain
from implementing the Marsy’s law
revocation changes, pending resolution
of the matter in the class action lawsuit
entitled Valdivia, et al. v.
Schwarzenegger, et al., U.S. District
Court (Eastern District) Case No. 2:94-
cv-00671-LKK-GGH.” While strictly
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speaking, Marsy’s Law only concerns
parole revocation proceedings, as
opposed to revocation of community
supervision, the same logic applies, and
were the rule to be promulgated as
proposed, this provision may be subject
to and incorporated into the pending
federal litigation and be stayed.

e My second concern is with subdivision e Please see the advisory committee
(9)(2) of the proposed rule, which response to the related comment in #1
allows for the use of hearsay at above.

community supervision revocation
hearings. A parolee has a right to
confront and cross-examine adverse
witnesses, unless the hearing officer
finds good cause for not allowing the
confrontation. (Morrissey v. Brewer
(1972) 408 U.S. 471, 489; In re Miller
(2006) 145 Cal.App.4th 1228, 1236.)
In determining whether the right to
confrontation was violated, a court must
weigh the parolee’s right to
confrontation against the good cause for
denying it. (United States v. Comito
(9th Cir. 1999) 177 F.3d 1166, 1170-
1171.) This “balancing test hinges on
the importance of the hearsay evidence
to the finder-of-fact’s ultimate finding
and the nature of the facts to be proven
by the hearsay evidence.” (Miller,
supra, 145 Cal.App.4th at p. 1236
[citing Comito].) Previously, hearsay
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was admissible at parole revocation
hearings, especially in the form of
documentary evidence. (In re Carroll
(1978) 80 Cal.App.3d 22, 30.) Under
Provision 24 of the Stipulated Order for
Permanent Injunctive Relief in Valdivia
v. Schwarzenegger, supra, the
California Department of Corrections
and Rehabilitation agreed to limit the
use of hearsay evidence pursuant to the
Comito decision. (Miller, supra, 145
Cal.App.4th at p. 1237.) Under Marsy’s
Law, hearsay is now allowed at parole
revocation hearings. (Pen. Code,

8 3044, subd. (a)(5).) As noted above,
however, at this time, the state is under
federal court order to refrain from
implementing the Marsy’s law
revocation changes, pending resolution
of the matter in Valdivia v.
Schwarzenegger, supra. Once again,
promulgation of the rule as proposed
may result in federal litigation and a
stay.

23.

Mr. Steven D. Powell
Farley, Cassy, Schwartz & Powell

NI

Who will pay the cost of appointed counsel[?]
Will the State pay or does the State expect to
fob [sic] the cost to the County? Who will pay
the cost of housing the incarcerated parolee?
State or County? Why should Counties be
burdened by State obligations? If [a] violation is
found and incarceration is the disposition, who
will pay, State or County?

Issues related to the cost of the criminal justice
realignment legislation exceed the scope of this
proposal.
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24,

Riverside County Probation Department
Mr. William Plamer
Division Director

AM

e It appears the suggested procedure is
combining parole timelines and
probation practice. Riverside County
Probation Department’s concern is the
complexity of the suggested procedure
and abundant information regarding the
required written report in addition to the
form CR-300. To include a summary of
the supervised person’s criminal record
could become exceptionally lengthy.
Perhaps putting limits on the type of
convictions or to be able to group the
number and types of convictions,
identifying the time span of years the
supervised person committed their
crimes would be recommended. If all
the recommended information outlined
for the written reports is required, then
we also recommend the Advisory
Committee note it is to be brief, not to
replicate a presentence report.

e The last question is to clarify what is
meant by the “Advisory Committee”
Comment. Is this to [be] in the form of
a “Disclaimer” at the end of the Form
CR-300 or the Written Report?

e Please see the advisory committee
response to the related comment in item
#6 above.

e The advisory committee comments are
intended to provide additional information
regarding specific provisions of the rules.

25.

Mr. Edward R. Rojas
Attorney

[Rule] 4.540(h)(3) should read “(h)(2)(A) and
(B)" NOT "(g)(2) ...”

Agreed. The reference to subdivision (g)(2) is a
typographical error.

26.

Mr. Jeffrey F. Rosen

AM

Thank you for the opportunity to comment on
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Santa Clara County District Attorney

proposed rules of court 4.540 and 4.541. | do
not agree with the proposed rules as drafted, but
instead suggest the revisions contained in the
attached drafts of both proposed rules. For
clarity, | have deleted the underlining in the
original proposed rules and utilized
underli[ni]ng and strikethroughs to highlight my
proposed revisions.

In addition to technical corrections, my
proposed revisions are submitted in context of
the following: As stated in the proposed
Advisory Committee Comments, each county
utilizes practices and customs unique to their
needs and these rules should reflect that
diversity and therefore be presented in a less
specific and rigid tone, allowing for local needs
and customs, particularly with regard to
calendar management, to retain a function of
primary guidance.

e There may be some ambiguity as to
whether the Probable Cause Review
stage of these proceedings is intended to
be a court event or a ministerial review
of the petition, akin to a magistrate’s
review of arrest warrant affidavits. |
have adopted the latter view and
therefore would not support a
requirement that the supervising agency
be required to attach to the initial
petition a lengthy (and costly to
prepare) social report. The information

Please see the advisory committee
responses to the related comments in item
#6 above regarding supervising agency
report requirements and probable cause
review requirements.
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to be included in such a report would
not be relevant to a probable cause
determination, therefore the deferring of
that report until after a finding of
probable cause is made would not
prejudice the supervised person’s rights.
Further, in instances where the hearing
officer concludes probable cause is not
established, no social report need ever
be written, saving valuable resources of
the supervising agency which can be
reinvested in the goals of public safety
realignment, including supportive and
close supervision of supervised persons.
Although Penal Code [section] 3455 (as
amended by [Assembly Bill] 117) states
that the petition “shall include” such a
report, a reasonable reading of that
requirement (a[t] least until suitably-
modified language can be enacted)
would not preclude the report being
“included” at a later date, at the court’s
direction (in cases where there is both a
finding of probable cause and a need for
a formal hearing). My attached revision
adopts the latter interpretation;

I think it should be expressly noted that
some revocation petitions will be filed
in instances where the supervised
person has had little (or no) contact with
the supervising agency. In these
situations, the supervising agency will

Legislation enacted after this proposal
circulated for public comment authorizes
supervising agencies to request warrants
(Pen. Code, § 3455(a)(4)) and detain the
supervised person pending resolution of
the revocation proceedings. (Pen. Code, 8§
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have no practical ability to provide 3455(d).) Supervising agencies should
notice to the supervised person of only file a petition to revoke after an
proposed sanctions, or even a hearing absconding supervised person has been
date, therefore these steps should be detained and the agency has employed its
excused upon a showing of inability to “assessment processes” to determine if a
contact the supervised person despite petition to revoke is necessary as required
the exercise of due diligence. The by Penal Code section 3455(a).

hearing officer should have express
authority to issue arrest warrants in such
situations, including when a supervised
person fails to appear at a formal
revocation hearing.

e My suggested revisions would also e The committee declines the suggestions
entail the deletion of bullet # 3 on Form because providing courts with written
CR-300 (to delete the requirement that a reports as early in the proceedings as
written report be attached to the possible promotes early dispositions and
petition) and to delete reference to the avoids unnecessary hearings.

written report in Bullet # 4.

o Finally, I have a question. Is proposed e Proposed rule 4.540(h)(2)(B) tracks the
rule 4.540(h)(2)(B) to be understood as language of Penal Code section
a mechanism to execute a jail sentence 3455(a)(2), which authorizes courts to
with no subsequent term of supervision “[r]evoke postrelease supervision and
of any sort? order the person to confinement in county
jail.”
[Specific suggested amendments to Rule
4.540]
(©) Petition for revocation

(2) The supervising agency may only file
a petition for revocation after all of the
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following have occurred:

(A) The supervising agency has
established probable cause to
believe the supervised person has
violated & one or more terms or
conditions of postrelease
community supervision;

(B) The supervising agency has
determined, following application
of its assessment processes, that
intermediate sanctions without
court intervention as authorized by
Penal Code section 3454(b) are not
appropriate responses to the alleged
violation(s);

{C) Fhe-supervising-agency-has
o L i |

(C) The supervising agency has advised
the supervised person of the alleged
violation(s) or, within the exercise
of due diligence, has been unable to

The committee declines this suggestion as
unnecessary.

The committee declines the suggestion as
unnecessary.

The committee declines to delete
subdivision (c)(2)(C) for the reasons
stated in the advisory committee response
to the related comment in item #19.

Legislation enacted after this proposal
circulated for public comment authorizes
supervising agencies to request warrants
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advise the supervised person of the
alleged violation(s);

(D) The supervising agency has
proposed & one or more sanctions in
response to the alleged violations
but the supervised person has
denied-the-violation declined to
admit the violation(s), to accept the
proposed sanction(s) and to waive a
court hearing as authorized by
Penal Code section 3455(a); and

(3) Petitions for revocation must be made
on Petition for Revocation of Postrelease
Community Supervision (form CR-300)

e bt imcludos

larati ! inf i irod
undertule 4541

(4) Upon filing the petition, the

supervising agency must provide copies
serve a copy of the petition and-written

(Pen. Code, § 3455(a)(4)) and detain the
supervised person pending resolution of
the revocation proceedings. (Pen. Code, §
3455(d).) Supervising agencies should
only file a petition to revoke after an
absconding supervised person has been
detained and the agency has employed its
“assessment processes” to determine if a
petition to revoke is necessary as required
by Penal Code section 3455(a).

Subdivision (c)(2)(D) has been deleted as
explained in the advisory committee
response to the related comment in item
#5 above.

The committee declines the suggestion
because report requirements are necessary
for the proper adjudication of the
proceedings.

The committee declines this suggestion as
unnecessary as explained above.
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repertto upon the prosecutor and
supervised person or the supervised

person’s counsel, if any, except as
excused pursuant to subdivision (c)(2)(C)
of this rule.

(d) Probable Cause Review

(1) The court must review whether

probable cause exists to support a e The committee declines to modify the
revocation of postrelease community report requirements for the reasons stated
supervision within five court days of above. The committee also declines to

the filing of the petition. Fe-cenduet prescribe specific hearing requirements to
the In conducting its review, the court ensure that courts have broad discretion to
may rely on any information contained schedule hearings according to local

in the petition and writtenreport-ofthe needs.

supervising-ageney any attachments. If
the court determines that probable

cause exists to support a revocation, the
court must indicate the determination
on Petition for Revocation of
Postrelease Community Supervision
(form CR-300) and, preliminarily
revoke supervision and confirm the date
and time set for the formal hearing to
revoke supervision. The court may also
set such other and further court dates in
advance of the formal hearing date in
compliance with local custom and
practice as aids to facilitate settlement
discussions. The court shall notify the
supervising agency of its findings and
the supervising agency must notify the
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prosecutor, supervised person,
supervised person’s counsel, if any, and
any victims of the court’s findings and
of the date, time and place of any
hearing(s) related to the petition.

(2) If the court determines that
probable cause exists to support a
revocation and the supervised person
has not been served with a copy of the
petition for the reasons set forth in
subdivision (¢)(2)(C) of this rule, the
court shall issue a warrant of arrest for
the supervised person.

(3) If the court determines that no
probable cause exists to support the
revocation, the court must dismiss the
petition, vacate any scheduled hearings,
and return the person to community
supervision on the same terms and

The committee declines this suggestion
for the reasons explained above.

The committee declines this suggestion as
unnecessary. For more information
regarding victim notice requirements,
please see the committee response to the
related comment in item #2 above.
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conditions. If the court dismisses the
petition, the supervising agency must
notify the prosecutor, supervised
person, and supervised person’s
counsel, if any, and any victims of the

dismissal.

© icoof .

I . ”

notice-of-the-date;time;-and-place-of e The committee declines the suggestion
any-hearingrelated-tthe petitionto because notice requirements promote due
revoke-to-the-supervised-person;-the process.

He) Waiver
At any time before a formal hearing on
the a petition to revoke postrelease e The suggestion is unnecessary. As noted
community supervision, the supervised above, the committee amended
person may waive & his or her right to a subdivision (f) to track the language of
formal hearing and admit a the Penal Code section 3455(a).
violation(s).

e)}f) Formal Hearing

(1) The formal hearing on the petition
for revocation must occur no later than e The committee declines the suggestion as
45 days after the date the petition is unnecessary.

filed unless the supervised person
waives this deadline or the court finds
good cause to continue the formal
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()

hearing.

(2) Revocation determinations must be
based upon a preponderance of the
evidence admitted at the hearing, which
may include documentary evidence,
direct testimony, and reliable hearsay.
Admission of the recorded or hearsay
statement of a witness must-not-be
construed-te does not create a right to
confront the witness at the hearing.

Revocation

(1) If the court finds that the supervised
person has not violated a term or
condition of supervision, the court must
dismiss the petition and return the
supervised person to postrelease
community supervision on the same
terms and conditions.

(2) If the court finds that the supervised
person has violated & one or more terms
or conditions of supervision, the court
may:

(A) Return the supervised person to
community supervision with
modifications of terms or conditions,
if appropriate, including a period of
incarceration in county jail;

Please see the advisory committee
response to comment #1 above.

The committee declines this suggestion as
unnecessary.

The committee declines this suggestion as

unnecessary.

The committee declines this suggestion as
unnecessary.
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(B) Revoke supervision and order the
supervised person to confinement in
county jail; or

(3) Any confinement ordered by the
court under subdivision {g)(h)(2)(A) and
(B) must not exceed a period of 180 days
in county jail.

Advisory Committee Comment

The committee acknowledges that the
practices related to the scheduling of
court appearances vary from county to
county. Nothing is this rule is intended
to prohibit local courts from scheduling
court appearances according to local
needs and customs, including requiring
court appearances before formal
evidentiary hearings on the petition to
revoke. When filing a petition,
petitioners should consult local rules
and court staff regarding specific
requirements for scheduling court
appearances related to revocation
petitions.

Rule 4.541. Supervising Agency Reports

Declaration

A petition for revocation of postrelease
community supervision under Penal

Agreed. The word “or” has been added at
the end of subdivision (h)(2)(B).

Agreed. The reference to subdivision (g)
is a typographical error.

The committee declines this suggestion as
unnecessary.
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(b)

Code section 3455 must include a
declaration signed under penalty of
perjury that confirms that the
requirements prescribed by rule
4.540(c)(2)(A) have been satisfied.

Minimum Contents

A petition for revocation of postrelease
community supervision under Penal
Code section 3455 must include-a be
augmented by a written report, at the
court’s direction, following a finding of
probable cause. The written report may
include, but is not limited to, contains-at
feast the following information:

(1) Information about the supervised
person, including (a) personal
identifying information, including name
and date of birth; (b) custody status and
the date and circumstances of arrest; (c)
any pending cases and case numbers;
(d) the history and background of the
supervised person, including a summary
of the supervised person’s record of
prior criminal conduct; and (e) all
relevant information concerning the
defendant’s supervised person’s social
history, including family, education,
employment, income, military, medical,
psychological, and substance abuse
information;

The committee declines the suggestion as
unnecessary.

The committee declines this suggestion as
unnecessary.

Agreed. The committee replaced the word
“defendant” with “supervised person” for
consistency.
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(2) All terms and conditions of
supervision and the facts and
circumstances of the any alleged
underlying violation(s), including a
summary of any statement made by the
supervised person, and any victim
information, including statements and
amount of loss; and

(3) A summary of all previous
violations and sanctions, including flash
incarceration, and the reasons that the
supervising agency has determined that
intermediate sanctions without court
intervention as authorized by Penal
Code [section] 3454(b) are not
appropriate responses to the alleged
violation(s): and.

e The committee declines the remaining
suggestions as unnecessary.

27.

Rosen, Bien & Galvan, LLP
Mr. Ernest Galvan

Proposed Rule 4.540 represents a grave
violation of constitutional due process rights.
The rule must not be implemented in its current
form. Instead, it must be completely rewritten to

For information regarding the applicability of the
Valdivia injunction and related orders, please see
the advisory committee response to the related
comment in item #4 above. Responses to more
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conform with the minimum requirements of due | specific comments are provided below.
process as set forth by the United States
Supreme Court in Morrissey v. Brewer, 408
U.S. 471 (1972); Gagnon v. Scarpelli, 411 U.S.
778 (1973); and United States v. Comito, 177
F.3d 1166 (9th Cir. 1999) as well as by the
California courts in cases such as People v.
Arreola, 7 Cal. 4th 1144 (1994); People v.
Shepherd, 60 Cal.Rptr. 3d 616 (Cal. Ct. App.
2007); and In re Miller, 52 Cal.Rptr. 3d 256
(Cal. Ct. App. 2006).

This firm represents the class of all California
state parolees in Valdivia, et al. v. Brown, et al.,
No. CIV. S-94-671 in the United States District
Court for the Eastern District of California. The
Valdivia lawsuit was filed in 1994 against the
Governor and state officials in charge of the
Board of Prison Terms (now called the Board of
Parole Hearings, “BPH”) and the California
Department of Corrections (now called the
California Department of Corrections and
Rehabilitation, “CDCR”), challenging violations
of parolees' due process rights in the parole
revocation process. The Valdivia Summary
Judgment Order and Valdivia Injunction
establish parolees’ due process rights, including
providing for a two-tiered revocation hearing
process and timeframes for probable cause and
revocation hearings. See Valdivia v. Davis, 206
F.Supp. 2d 1068, 1070 (E.D. Cal. 2002)
(“Summary Judgment Order™), attached as
Exhibit 1 [Please note that Exhibit 1 is not
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attached to this chart. However, the text of the
exhibit may be reviewed at the citation noted
above]; Stipulated Order for Permanent
Injunctive Relief (“Valdivia Injunction”), Dkt.
No. 1034, attached as Exhibit 2. [Please note
that the full text of Exhibit 2 is attached to this
comment chart as “Attachment A”].

This firm also represents the class of all
California state parolees with mobility, hearing
or sight impairments, and developmental or
learning disabilities that substantially limit a
major life activity in the class action Armstrong
v. Brown, S-94-2307 (N.D. Cal.). The
Armstrong case, brought under the Americans
with Disabilities Act and the Rehabilitation Act
of 1974, establishes the right of persons with
disabilities to effective communication and
reasonable accommodation in all proceedings
involving consideration for parole, as well as
revocation of parole. See Armstrong v.
Schwarzenegger, 622 F.3d 1058 (9th Cir. 2010);
Armstrong v. Davis, 275 F.3d 849 (9th Cir.
2001). The disability rights of parolees under
Armstrong are not lessened in anyway by
delegation of supervision or revocation of
responsibilities from one governmental entity to
another. See Armstrong, 622 F.3d at 1074
(rejecting as “barely colorable” arguments that
the State can avoid its obligations under federal
law by delegating to other entities of state
government); see also Tennessee v. Lane, 541
U.S. 509, 533-534 (2004) (holding that Title Il
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of the Americans with Disabilities Act applies
with full force in “class of cases implicating the
fundamental right of access to the courts™).

. BACKGROUND

Morrissey addressed parolees’ due process
protections during the parole revocation

process. Before the state can return a parolee to
prison, it must provide due process, including
procedures which will prevent revocation
because of “erroneous information or because of
an erroneous evaluation.” Morrissey, 408 U.S.
at 484. Morrissey requires a two stage process
to reduce the harms to the individual and society
caused by prolonged detention without prompt
independent review, and to ensure accurate fact-
finding regarding the alleged violations. Id. The
two stages are a prompt preliminary hearing at
or near the time of arrest, and a prompt final
revocation hearing. Id. at 485.

The first stage, the preliminary hearing, is to
occur promptly after the parolee has been
arrested and detained. Id. The parolee must be
given notice of and the purpose for the hearing
and there must be a determination of whether
there is probable cause that a parole violation
has occurred. 1d. at 486-87. “The notice should
state what parole violations have been alleged.
At the hearing the parolee may appear and
speak in his own behalf; he may bring letters,
documents, or individuals who can give relevant
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information to the hearing officer.” Id. at 487.

Morrissey explains that the second step takes
place prior to a final decision on revocation. Id.
at 487-88. Before final revocation, there must be
an opportunity for a hearing that “lead[ s] to a
final evaluation of any contested relevant facts
and consideration of whether the facts as
determined warrant revocation.” Id. at 488.

The Gagnon Court went further regarding the
parole revocation process, holding “that a
parolee is entitled to two hearings, one a
preliminary hearing at the time of his arrest and
detention to determine whether there is probable
cause to believe that he has committed a
violation of his parole, and the other a
somewhat more comprehensive hearing prior to
the making of the final revocation decision.”
Gagnon, 411 U.S. at 781-82. The Court
explained that a preliminary hearing must
include notice of the alleged violations against
the parolee, an opportunity to present evidence
and appear at the hearing in person, a
conditional right to confront witnesses, a
decision maker not directly involved in the case,
and a written report of the hearing. Id. at 786.

Morrissey and Gagnon laid the foundation of
the Supreme Court's administrative due process
jurisprudence, as later set forth in Mathews v.
Eldridge, 424 U.S. 319 (1976). Mathews
described a three step balancing test to resolve
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procedural due process issues. The first step is
to evaluate “the degree of potential deprivation
that may be created by a particular decision.” Id.
at 341, citing Morrissey, 408 U.S. 471 (1972).
The next two steps consider the fairness and
reliability of the existing procedures and the
probable value, if any, of adding additional
safeguards to the system and the administrative
burden and other societal costs involved with
more process. Mathews, 424 U.S. at 343,347.

Until 2004, the state of California allowed for
only one hearing on the decision to revoke
parole. This was California’s “unitary” hearing
system, which did not provide for a preliminary
revocation hearing to determine that a parolee
committed a parole violation. “Rather,
California ... adopted a wholly internal review
system from which the parolee is entirely
excluded.” Valdivia, 206 F. Supp. 2d at 1070,
Ex. 1. The parolee, being excluded entirely from
the internal review system, received no
opportunity “to speak to the charges, challenge
the contents of the violation report, present his
own evidence, or to question witnesses.” Id.

In 1994, that system, including the unitary
parole revocation hearing process, was
contested when California parolees sued the
State to challenge systemic violations of due
process and the resulting return to prison of
thousands of persons each year without reliable
and accurate fact-finding.
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In June 2002, after nearly a decade of litigation,
the United States District Court for the Eastern
District of California, received extensive
evidence regarding the operation of California's
unitary hearing system, analyzed the system
under the Mathews v. Eldridge due process
balancing test, and the more specific
requirements of Morrissey and Gagnon, and
concluded that the unitary scheme systemically
deprived parolees of their minimal due process
rights. Id. at 1078. Among other things, the
Valdivia Court held that “allowing a delay of up
to forty-five days or more before providing the
parolee an opportunity to be heard regarding the
reliability of the probable cause determination”
violates the plaintiffs” due process rights and,
therefore, is unconstitutional. 1d.

The Valdivia court's ruling that California's
prior system was unconstitutional led to the
Valdivia Injunction, which was approved and
entered by the Court on March 9, 2004. See
generally Valdivia Injunction, Ex. 2. Among the
Valdivia Injunction's parole revocation
procedures to comply with the requirements of
due process include the following:

0 No later than three days after the
detention of a parolee for a revocation
proceeding, the parolee must be served
with actual notice of the alleged parole
violation, including a short factual
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summary of the charged conduct and
written notice of the parolee's rights
regarding the revocation process and
timeframes. Valdivia Injunction, EXx. 2,
at,8 (b )(iii);

0 Defendants shall appoint counsel for all
parolees beginning at the Return to
Custody Assessment (“RTCA”) stage of
the revocation proceeding (where
Defendants offer a parolee a specific
disposition in return for a waiver of the
parolee's right to a preliminary or final
revocation hearing, or both).Defendants
shall provide an expedited probable
cause hearing upon a sufficient offer of
proof by appointed counsel that there is
a complete defense to all parole
violation charges that are the basis of
the parole hold. Id. at 11(b)(i);

0 Unless waived or continued, parolees
must be provided with a hearing to
determine probable cause no later than
10 business days of the notice of the
charges and rights. Id. at, 11(d); and

0 Unless waived or continued, parolees
must be provided with a final
revocation hearing on or before the 35th
calendar day after the detention of the
parolee for a revocation proceeding. Id.
at 11(b)(iv).
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The Armstrong disabilities case, after a full
contested trial, resulted in a Permanent
Injunction, issued in 1999, and modified after
appeal in 2002, that is still in force. The
Armstrong Injunction's requirements are taken
from Title Il of the Americans with Disabilities
Act (ADA) and its implementing regulations.
The Armstrong Injunction’s application of these
core ADA requirements has been upheld in
several published appellate decisions. See
Armstrong, 622 F.3d at 1058; Armstrong, 275
F.3d at 849. The Armstrong Injunction includes,
among other requirements, the following:

o0 Parolees in revocation proceedings must
receive equally effective
communication of rights, charges, and
all steps in the process. See Armstrong
v. Davis, No. C 94-02307 CW, (N.D.
Cal. 2002), Stipulation and Order on
Revised Injunction (““Armstrong
Injunction”), attached as Exhibit 3, at
[paragraphs] 10, 12. [Please note that
the full text of Exhibit 3 is attached to
this comment chart as “Attachment B”].

o0 Parolees must receive reasonable
accommodations, including, but not
limited, to sign language interpreters
and assistive hearing devices for the
deaf and hard of hearing, assistive
devices for the blind and persons with

The committee declines to amend the
proposed rules to prescribe specific
requirements for persons with disabilities
because the rights of disabled persons are
separately prescribed by state and federal
laws.
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vision impairments, and accessible
hearing locations for persons with
mobility impairments. Id. at
[paragraphs] 6(b), 22, 29.

0 Before parolees with disabilities are
required to decide whether to waive
their hearing rights in return for an offer
of a set term of revocation, parolees
must receive the benefit of a waiting
period of 72 hours after effective
communication of the charges, rights,
and the offer. Id. at [paragraphs] 24, 25.

0 A key part of the accommodation of
effective communication is the
provision of specially trained counsel to
represent parolees with disabilities in
the revocation process. Id. at
[paragraphs] 27, 30.

o Information regarding parolees’
disabilities, and necessary measures
needed for effective communication and
reasonable accommodation must be
tracked from one parole proceeding to
another, so that the parolees’ rights to
timely proceedings are not denied
through repetitive postponement of
proceedings to arrange necessary
assistance, such as sign language
interpreters, trained attorneys, and
accessible locations. Id. at [paragraphs]
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15, 16; Armstrong v. Schwarzenegger,
Case No. C 94-2307 CW, (N.D. Cal.
2006), Order Granting Motion to
Enforce Revised Permanent Injunction
at 3-4; Armstrong Order Granting
Plaintiffs' Motion to Require
Defendants to Track and Accommodate
Needs of Armstrong Class Members
Housed in County Jails and Ensure
Access to a Workable Grievance
Procedure, Dkt. No. 1587, (N.D. Cal.
2009).

1. PROPOSED RULE 4.540 IS
UNLAWFUL AND
UNCONSTITUTIONAL

The Proposed Rule Is Unconstitutional
Because It Allows Parolees To Be Held In
Custody For 45 Days-And Likely Far
Longer-With No Opportunity to Contest
Probable Cause

The Proposed Rule allows for no prompt
appearance by the parolee to contest probable
cause. Instead, the parolee can be held for 45
days after the Petition is filed and for an
indefinite time after arrest-with no opportunity
to contest probable cause. The only prompt
review is completely in absentia. Proposed Rule
4.540(d)(1).

The Proposed Rule essentially recreates the old

Please see the advisory committee
responses to the related comments in
items #4 and #6 above.
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unitary hearing system that was struck down in
Valdivia. Just as in the old system, the Section
4.540(d)(I) probable cause determination is
simply an in absentia document “review”—
without a hearing. It does not allow for the
parolee to be present or even for the court to
take into account any statements or evidence
from the parolee. Instead, the court is simply to
review the information in the petition and
written report of the supervising agency.

The federal Constitution, as expounded in
Morrissey, Gagnon, and Mathews, as well as the
Valdivia and Armstrong Injunctions, requires a
two-tiered revocation hearing process. The first
appearance is necessary to avoid the manifest
injustice of a parolee being held for weeks,
losing his or her job, housing and family
connections, and then being able to show only
weeks later that the government made an error
in arresting him.

Before Valdivia, California had a unitary
revocation hearing process similar to that in the
Proposed Rule. That process has already been
determined to be unconstitutional. See Valdivia,
206 F. Supp. 2d at 1070, Ex. |. Morrissey
requires a two stage process: a preliminary
hearing and a revocation hearing. Morrissey,
408 U.S. at 486-87. Gagnon explained that the
preliminary hearing of the two stage process
determines whether there is probable cause to
believe a violation has occurred and must

90 Positions: A = Agree; AM = Agree if modified; N = Do not agree; NI = Not indicated.




SP11-14
Criminal Justice Realignment: Postrelease Community Supervision Revocation Procedure (adopt Cal. Rules of Court, rules 4.540
and 4.541, and form CR-300)

All comments are verbatim unless indicated by an asterisk (*).

Commentator Position Comment Advisory Committee Response

include a notice of the alleged violation, an
opportunity to present evidence, and a right to
confront adverse witnesses. Gagnon, 411 U.S.
at 781-82.

The proposed rule fails to provide for a specific
time frame in which even the Constitutionally-
infirm "probable cause review" will take place.
The Proposed Rule sets the in absentia review
within five court days of the filing of the
petition. But the Proposed Rule does not set
forth a time frame for filing the petition.
Presumably, the supervised person could be
held on a parole hold for several days or even
weeks before a petition is ultimately filed with
the Court. There is no deadline for filing the
petition.

o The Appointment and Assistance of ¢ Please_tstee the remeq{ a?r:/ lsorlyt q
Counsel Provisions of Proposed Rule commitiee response to the relate

4.540 Are Unlawful and comment in item #18 above.
Unconstitutional

Under the Proposed Rule, the parolee would be
offered a plea bargain in lieu of hearing rights,
and would have to decide whether to accept the
deal without the assistance of counsel. Proposed
Rule 4.540(c)(2)(C). This section of the
Proposed Rule is simply insufficient and
unlawful. In order for attorneys to be effective,
counsel must be present when the parolee is
required to make decisions about the waiver of
substantive rights. See Valdivia, 206 F. Supp. 2d
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at 1070, n.4, Ex. 1 (where the Court stated that
the effect of a screening offer (the tendering of a
term of incarceration in exchange for
disposition of case and waiver of parolee’s right
to have a revocation hearing and, therefore, no
counsel) prior to a determination of probable
cause may raise due process questions). For this
reason, the Valdivia Injunction requires
consultation with counsel before any discussion
or decision of a plea bargain. See Valdivia
Injunction, EX. 2, at [paragraph] 11(b)(i).

In addition, under federal disability law, as well
as the Armstrong and Valdivia Injunctions, both
the tribunal and appointed counsel have special
responsibilities to ensure effective
communication and reasonable accommodation
of disability-related needs. See Valdivia
Injunction, EX. 2, at, 13 (providing that counsel
be informed at the time of appointment of
communication issues, “including but not
limited to: mental illness, other cognitive or
communication impairments, illiteracy, limited
English language proficiency, and the need for a
foreign language interpreter,” and that the
“appointment shall allow counsel adequate time
to represent the parolee properly at each stage of
the proceeding.”); Armstrong Injunction, Ex. 3,
at [paragraphs] 27, 30 (providing that counsel
“must be adequately trained to provide
accommaodations to persons with disabilities and
must receive adequate additional time for
providing those services. Attorneys appointed to

Again, the committee declines to amend
the proposed rules to prescribe specific
requirements for persons with disabilities
because the rights of disabled persons are
separately prescribed by state and federal
laws.
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represent individuals with disabilities shall be
informed of their clients’ disabilities™).

The Proposed Rule only requires that the
supervising agency inform “the supervised
person that he or she is entitled to the assistance
of counsel and, if he or she desires but is unable
to employ counsel, the supervising agency has
referred the matter to the public defender or
other person or agency designated by the county
to represent supervised persons.” Proposed Rule
4.540(c)(2)(C) (Emphasis added). Not only does
the rule fail to set a deadline or timeframe for
the appointment of counsel, it does not require
that counsel be appointed for parolees at all. 1d.

The regime contemplated by the Proposed Rule
would leave parolees with disabilities and other
functional impairments without any means of
ensuring effective communication, as required
by federal disabilities law. Armstrong v. Davis,
275 F.3d 849 (9th Cir. 2001). Under the system
established in Armstrong, such assistance is
rendered by specially trained appointed counsel.
Armstrong Injunction, Ex. 3, at [paragraphs] 27,
30. In order for that assistance to be provided,
however, counsel must be appointed before the
parolee is asked to waive hearing rights and
accept plea bargains. Providing counsel only
after such waivers violates the basic disability
law requirements for equal access to the courts.
See Tennessee v. Lane, 541 U.S. 509, 533-534
(2004).
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e Late and Insufficient Notice of
Hearings to Supervised Persons
Violates Federal Law

Under the proposed rule, the first time the State
is required to provide any notice at all to the
parolee is before the revocation hearing.
Proposed Rule 4.540(e). There is absolutely no
requirement to provide notice before the already
Constitutionally-infirm in absentia probable
cause review. This provision violates Gagnon.
The Gagnon Court explained that a preliminary
hearing must include a notice of the alleged
violations. Gagnon, 411 U.S. at 782.

Even with the notice of the revocation hearing
under the proposed rule, there is no timing
requirement for providing such a notice.
Gagnon requires notice as early as the
preliminary hearing. 1d. Under the Valdivia
Injunction, a parolee must be served with actual
notice of the alleged parole violation no later
than three days after the detention of the
parolee. See Valdivia Injunction, Ex. 2, at
[paragraph] 11(b)(iii). In the Proposed Rule, the
parolee may be held for an indefinite period of
time before being provided with any type of
notice whatsoever.

Although an individual is provided with some
manner of notice before the revocation hearing
under the Proposed Rule, the notice is

As noted above, supervising agencies are
authorized to conduct certain violation
proceedings without court involvement.
(Pen. Code, § 3454(b).) Courts are not
involved in revocation proceedings until
the supervising agency files a revocation
petition with the court. After a petition is
filed with the court, proposed rule
4.450(c)(4) ensures adequate notice
because it requires the supervising agency
to provide copies of the petition—which
includes all relevant hearing information
and a summary of the circumstances of
the alleged violation—to the supervised
person’s counsel or, if unrepresented, to
the supervised person immediately upon
filing of the petition.
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insufficient and unlawful. The Proposed Rule
only requires that the notice include “the date,
time, and place of any hearing related to the
petition...” Proposed Rule 4.540( e). No
provision is made for notice of the factual basis
of the charges, or of the parolee's hearing rights,
as required by Morrissey and Gagnon. See
Valdivia Injunction, Ex. 2, [paragraph]
11(b)(iii).

Shockingly, under the Proposed Rule, a parolee
may be held for an indefinite period of time
without being told the reason(s) for being held
or even how long he or she could potentially be
held. This is simply unlawful and violates a
parolee's right to due process within the parole
revocation system.

e Providing Revocation Hearings

Within 45 days After Filing of the ) )
Petition is Insufficient and Unlawful e Please see the advisory committee

Under Federal Law response to the related comment in
item #4 above.

The Proposed Rule revives the 45-day “unitary’
hearing scheme previously found
unconstitutional in Valdivia. Proposed Rule
4.540(g)(1). After a thorough analysis of the
Morrissey and Mathews factors, the court in
Valdivia held that a “delay of up to forty-five
days or more before providing the parolee an
opportunity to be heard regarding the reliability
of the probable cause determination” violates a
parolee's due process rights. Valdivia, 206 F.
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Supp. 2d at 1078, Ex. I.

As noted above, the Proposed Rule provides no
deadline for filing the petition. Therefore,
presumably, a parolee could be incarcerated
pending a hearing for several days or weeks
before a petition is filed and still must wait up to
an additional forty-five days before being heard
on the charges against him or her. The long
delay in providing a revocation hearing-the sole
hearing under the proposed rule, violates
parolees' due process rights under Morrissey,
Gagnon, and Mathews. Compare Valdivia
Injunction, EX, 2, at [paragraph] 11(b)(iv)
(providing for “a final revocation hearing on or
before the 35th calendar day after the placement
of the parole hold’).

o The Proposed Rule Fails to Provide
for a Written Decision Memorializing
the Revocation Proceedings

Minimal due process requires that the parolee
receive “a summary, or digest, of what occurs at
the [preliminary] hearing,” and “a written
statement by the factfinders as to the evidence
relied on and reasons for revoking parole” at the
final revocation hearing. Morrissey, 408 U.S. at
487-89. The Proposed Rule, by contrast, omits
any written decision. The harms caused by this
omission are many. For example, without a
record of the hearing result, the parolee can only
guess at his release date. There would be no

The committee agrees that written
findings or an available hearing transcript
is constitutionally required. Accordingly,
the committee amended rule 4.540 to add
subdivision (i): “If the court revokes
community supervision, the court must
summarize in writing the evidence relied
on and the reasons for the revocation. A
transcript of the hearing that contains the
court’s oral statement of the reasons and
evidence relied on may serve as a
substitute for written findings.”
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documentation provided afterward to confirm
the parolee’s recollections of what happened at
the hearing. It is inappropriate and violates
parolees' due process rights under federal case
law and the federal Court Valdivia Injunction.

e The Proposed Rule Violates a
Parolee’'s Fundamental Right to

Confront Adverse Witnesses e See the advisory committee response
to the related comment in item #1
The whole purpose of protecting due process in above.

parole revocation is to prevent the harms to both
the parolee and society that occur when parole
is revoked based on unreliable information.
Society and the parolee share an interest in
proceedings that “assure that the finding of a
parole violation will be based on verified facts.”
Morrissey, 408 U.S. at 484. To achieve this
purpose, the federal Constitution guarantees that
the parolee shall have the right to confront the
evidence against them, and to test it by cross-
examination. Id. at 487-488.

At the probable cause hearing, confrontation is
permitted unless the hearing officer “determines
that an informant would be subjected to risk of
harm if his identity were disclosed...”
Morrissey, 408 U.S. at 487. At the final
revocation hearing, confrontation is guaranteed,
unless the hearing officer specifically finds
good cause to deny confrontation. Id. at 489.

The Proposed Rule, however, would sweep
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away the ancient right of cross-examination, and
replace it with a regime in which the parolee can
be returned to prison on hearsay, rumor, and
innuendo. Proposed Rule 4.540(g)(2) states the
following unlawful and unconstitutional
standard: “[a]dmission of the recorded or
hearsay statement of a witness [at a revocation
hearing] must not be construed to create a right
to confront the witness at the hearing.”

Decades of federal and California authority
confirm the central place of cross-examination
in the parole revocation hearing. While the
parolee's right to confront is different from the
absolute Sixth Amendment confrontation right
in criminal trials, the parolee's right,
nevertheless, may not be dispensed with lightly,
or swept away by a one-size-fits-all rule of
court. Instead, the parolee's confrontation right
requires a case-by-case balancing of the
reliability of a particular out-of-court statement,
its importance to the particular revocation
charges, the parolee's interest in confrontation,
and the government’s reasons for not producing
the witness. This careful balancing has been
mandated by federal and state cases for decades.
See United States v. Simmons, 812 F .2d 561,
564 (9th Cir. 1987); United States v. Hall, 419 F
.3d 980, 986 (9th Cir. 2005) (same); United
States v. Comito, 177 F.3d 1166 (9th Cir. 1999);
United States v. Walker, 117 F.3d 417, 420 (9th
Cir. 1997) (same); United States v. Martin, 984
F .2d 308, 310 (9th Cir. 1993) (same); Fed. R.
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Crim. P. 32. 1 (b)(2)(C) & Advisory Committee
Note to 2002 Amendment (“[T]he court should
apply a balancing test at the hearing itself when
considering the releasee’s asserted right to
cross-examine adverse witnesses. The court is to
balance the person’s interest in the
constitutionally guaranteed right to
confrontation against the government's good
cause for denying it.”); In re Miller, 52 Cal.
Rptr. 3d 256, 266 (Cal. Ct. App. 2006); People
v. Shepherd, 60 Cal. Rptr. 3d 616 (Cal. Ct. App.
2007); and People v. Arreola, 7 Cal. 4th at 1160
(1994) (holding that the courts must “balanc[e]
the defendant's need for confrontation against
the prosecution's showing of good cause for
dispensing with confrontation”).

The Ninth Circuit has recently affirmed that
state parole revocation proceedings must
provide for confrontation and cross-examination
of adverse witnesses. The Ninth Circuit
specifically rejected a blanket rule that would
have admitted hearsay statements without
examination of the specific circumstances.
Valdivia v. Schwarzenegger, 599 F.3d 984, 988-
995 (9th Cir. 2010), cert. denied, Brown v.
Valdivia, 131 S. Ct. 1626 (2011).

I11.  CONCLUSION

The Proposed Rule violates existing federal law
and two federal Court Injunctions in numerous
ways. It is unlawful and unconstitutional and,
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therefore, must not be adopted by the Judicial
Council. Instead, we recommend that this
version of the rule be scrapped and that the
Judicial Council engage in a more considered
process to devise rules that are consistent with
due process and fundamental fairness. The
parole revocation process has been the subject
of extensive study and review by the courts,
civil rights litigators, and legal scholars. These
stakeholders can be usefully engaged in the
drafting of a new set of rules. We would be
pleased to consult with you in this process in
order to secure a fair system for our clients and
the people of California.

28.

Sacramento County District Attorney
Ms. Cynthia G. Besemer
Chief Deputy District Attorney

o To clarify: [I]t appears that the probable
cause review is not a hearing but a
paper review similar to the probable
cause review after a probable cause
arrest. However, that is not entirely
clear.

e Itisalso unclear as to whether or not
the “supervising agency” or the
“prosecutor” presents the evidence at
the revocation hearing. It would appear
that if the “prosecutor” receives notice
of all the actions once a petition is filed,
it would be the prosecutor who presents
the matter but nowhere is that stated.

Please see the advisory committee
response to the related comment in item
#6 above.

Prosecutors must present evidence. The
realignment legislation does not authorize
representatives of the supervising agency
to present evidence at formal revocation
hearings.
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e We also believe the Victims’ Bill of
Rights applies to revocation hearings. If
the victim of any crime makes a request
for “notice” then whether they are the
victim of the underlying offense, or the
victim of the conduct leading to petition
to revoke community supervision, then
they are entitled to “notice” and a right
to be present at any public proceeding at
which the defendant and prosecutor are
entitled to be present. These revocation
proceedings fit the definition of a public
proceeding at “which the defendant and
prosecutor are entitled to be present”
(right #7). It also meets the definition of
“other disposition of the defendant”
(right #12). Neither the Victims Bill of
Rights, nor Penal code section 679.02
specifies who or what agency provides
notice.

o Please see the advisory committee
response to the related comment in item
#2 above.

29.

Mr. Peter Fox
San Joaquin County Public Defender

AM

Rule 4.540 (g)(2) as written is subject to
constitutional challenge under [the] Morrissey
and Valdivia decisions, which guarantee due
process right of confrontation of witnesses at
violation hearings.

Please see the advisory committee responses to
the related comments in items #1 and #4 above.

30.

San Luis Obispo County District Attorney
Mr. Timothy S. Covello
Deputy District Attorney

AM

As drafted, proposed rules 4.540 and 4.541 and
form CR-300 appear to fall short of the
requirements to notify victims mandated [by]
California Constitution Article I, Sections
28(b)(7), (b)(8) and (b)(12). Following are

The committee declines to amend the rules to
require specific victim notice requirements as
suggested for the reasons provided in the advisory
committee response to the related comment in
item #2 above. Additional responses are provided
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proposed modifications to rules 4.540 and 4.541 | below.
and form CR-300.

o Rule 4.540(b) Definitions. Addition of
Definition (b)(4) to read: “Victim”
means the person(s) identified in the
case for which the supervised person
was convicted resulting in community
supervision or any person allegedly
victimized in connection with petition
for revocation.”

¢ Rule 4.540(c) Petition for revocation.
Item (c) (4) amended to read: “Upon
filing the petition, the supervising
agency must provide copies of the
petition and written report to the
prosecutor, any victims, and supervised
person or the supervised person’s
counsel, if any.”

¢ Rule 4.540(d) Probable Cause
Review. Item (d)(2) amended to read:
“If the court determines that no
probable cause exists to support the
revocation, the court must dismiss the
petition, vacate any scheduled hearings,
and return the person to community
supervision on the same terms and
conditions. If the court dismisses the
petition, the supervising agency must
notify the prosecutor, any victims,
supervised person, and supervised
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person’s counsel, if any, of the
dismissal.”
e Rule 4.541(b) Minimum Contents. e To protect victims’ identities, the
Item (b)(1) amended to read: committee declines to require supervising
“Information about the supervised agencies to include victim names in
person, including (a) personal written reports attached to petitions.

identifying information, including name
and date of birth; (b) custody status and
the date and circumstances of arrest; (c)
any pending cases and case numbers;
(d) the history and background of the
supervised person, including a summary
of the supervised person’s record of
prior criminal conduct; and (e) all
relevant information concerning the
defendant’s social history, including
family, education, employment, income,
military, medical, psychological, and
substance abuse information; and (f) the
name of any victims of the supervised
person (or identified in the criminal
case) resulting in community
supervision.”

[Suggestions Regarding Form CR-300]

e Under INSTRUCTIONS, fourth bullet
amended to read: “Upon filing the
petition, petitioner must provide copies
of the petition and written report to the
prosecutor, any victims, and the
supervised person or the supervised
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person’s counsel, if any. (Cal. Rules of
Court, rule 4.540(c)(4).)”
e Item #3. Conviction Information: Add e To protect victims’ identities, the
to this section an area to be completed committee declines to require supervising
which includes: “Victim(s) in that agencies to include victim names on
case:” petitions.
31. | Santa Barbara County Probation AM The information requested in section (b)(1) of Please see the advisory committee responses to
Department the proposed rule 4.541 appears to be redundant | the related comments in items #6 and #7 above.
Ms. Beverly A. Taylor to the information contained in the current
Deputy Chief Probation Officer sentencing reports prepared by probation
departments for the Courts. It is recommended
that this information could be more easily
addressed by allowing the supervising agency to
reference a previously filed sentencing report or
by attaching the sentencing report which
was prepared in another jurisdiction.
32. | Santa Clara County Public Defender AM This comment relates to Proposed Rule Please see the advisory committee response to the

Ms. Nancy Brewer
Assistant Public Defender

4.540(c)(2)(A) which states that “[t]he
supervising agency has established probable
cause to believe the supervised person has
violated a term or condition of community
supervision.” Because it is the court that
determines whether probable cause has been
established, according to 4.540(d), it seems that
this would be better worded as: “The
supervising agency has SET FORTH
CIRCUMSTANCE IN SUPPORT OF probable
cause to believe the supervised person has
violated a term or condition of community
supervision.” That’s my two cents!

related comment in item #4 above.
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33. | Superior Court of Monterey County AM The language should also include a mechanism | The committee declines the suggestion because
Hon. Timothy P. Roberts for issuing a bench warrant for those individuals | legislation enacted after this proposal circulated
Presiding Judge who never report to Probation after being for public comment added Penal Code section
released from CDCR. 3455(a)(4) to authorize courts and hearings
offciers to issue warrants.
34. | Superior Court of Orange County AM [Suggestions Regarding Rule 4.540]

Ms. Erin Righy
Ms. Anabel Romero
Criminal Unit Managers

e [The t]itle should read “Revocation of
Postrelease Community Supervision
and Postrelease State Parole
Supervision.”

¢ [Regarding subdivision (a)]: [A]dd “and
postrelease parole supervision under
Penal Code section XXX after the
word “supervision.”

¢ [Regarding subdivision (b)(1)]: [A]dd
“or any person under state parole
supervision under Penal Code section
XXX at the end of the line.

¢ [Regarding subdivision (c)(4)]:
Question: Is there a requirement for a
proof of service to the supervised
person, his counsel, or prosecutor?

e The committee declines all suggestions to
apply the provisions of the proposed rules
and form to state parole revocation
procedures as premature. Court
involvement in state parole revocation
procedures does not begin until July 1,
2013.

e Please see above.

e Please see above.

e Proposed rule 4.540(c)(4) does not require
written proof of service.
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o [Regarding subdivision (d)(1)]: Suggest
giving the court 10 court days to review
and rule on the petition.

e [Regarding subdivision (d)(2)]: Should
read “... the person to community
supervision under the same terms...”
Add: “The supervising agency must
notify the prosecutor, supervised
person, and supervised person’s
counsel, if any, of the findings. If the
court dismisses the...”

¢ [Regarding subdivision (e)]: The rule
doesn’t specify how much notice should
be given. Should be 10 court days.

o [Regarding subdivision (f)]: Should the
waiver be done in open court at the
hearing set for the petition? Suggest
adding: “The supervising agency must
provide notice to the court, prosecutor,
and supervised person’s counsel, if any,
of the supervised person’s appearance
waiver and admission of violation and
request that the hearing be vacated.” Is
there another form for the waiver?

[Suggestions Regarding CR-300]:

e “Court Number” should read

The committee declines the suggestion
because the proposed 5-court-day
deadline promotes timely due process.

The committee declines the suggestion as
unnecessary. Courts will determine the
most appropriate method for notifying the
parties of the results of the court’s
probable cause determinations.

The committee appreciates but declines
the suggestion in favor of authorizing
courts to determine the appropriate
amount of notice of hearings.

The proposed rule is designed to provide
courts with broad discretion to determine
the most appropriate method for
supervising persons to waive formal
hearings. In addition, the committee will
separately consider developing a Judicial
Council form to facilitate waivers.

Agreed. The heading of the form is
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“Court/Case Number.” revised to note “Court/Case Number.”
[Regarding Item 2,] Custody status: Agreed. Item #2 is amended to include
Add space to provide custody location booking number information. Item #2
and/or a booking number. already requires custody location.
Form should include space to indicate if Agreed. Item #1 is amended to require
an interpreter is needed and what interpreter information.
language.
Form should include space for proof of The committee declines any formal proof
service. of service requirements.
Lines are needed for the two date fields The committee declines the suggestion as
(declaration under penalty of perjury) unnecessary.
and court’s finding section.
What is the intention of the box in the The box is intended for court seals. The
lower right corner? If it’s for a court committee declines the suggestion to
seal, should state at the bottom of the maintain consistency with the format of
box. other Judicial Council criminal law forms.

35. | Superior Court of Riverside County AM Rule 4.540(g)(2) expressly and Please see the advisory committee

Mr. Michael J. Cappelli
General Counsel

unconditionally allows hearsay
evidence at the formal revocation
hearing and disclaims a right to
confront witnesses. There is a body of
case law that already addresses this area
from a nuanced constitutional
perspective. The absolute language of
the proposed rule would be in conflict
with such case law. (See, generally,

response to the comment in item #1
above.
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People v. Arreola (1994) 7 Cal. 4™
1144, 1157-1158 [discussing U.S.
Supreme Court and California
precedent regarding the identical
constitutional requirements for evidence
at parole and probation revocation
hearings wherein the court “emphasized
that a showing of good cause for the
admission of hearsay at a probation
revocation hearing is “compelled by the
due process requirements imposed by
the United States Supreme Court™].)
(See, also, People v. Gomez (2010) 181
Cal.App.4™ 1028, 1039 (“Although the
probation report would constitute
testimonial hearsay under the expansive
definition developed in recent
confrontation clause cases, such as
Melendez-Diaz v. Massachusetts (2009)
557 U.S. __ [174 L. Ed. 2d 314, 129
S.Ct. 2527], the confrontation clause is
inapplicable to the probation
revocation context. But within the
parameters established by the body of
precedent applicable to probation
revocation, we conclude that the
probation report was admissible and its
admission did not violate defendant’s
due process right of confrontation”]
(Emphasis added.).) Accordingly, we
recommend that the rule not mention
permissible evidence at all, or merely
state that the same sort of evidence is
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allowed that would be admissible at a
probation revocation hearing. As noted
above, the limited confrontation right
does not emanate from the
Confrontation Clause. Rather, it is a due
process right, which remains unaffected
by opinions such as Melendez-Diaz.
Hearsay in the nature of prior
statements from a witness is generally
inadmissible, but hearsay in the nature
of written records is generally
admissible. The proposed rule reads too
absolute, saying without qualification
that hearsay is admissible and there is
no confrontation right.

[Suggestions Regarding Rule 4.540]

o [Regarding the title]: Modify language e The committee declines all suggestions to
as follows: “Rule 4.540. Revocation of apply the provisions of the proposed rules
Postrelease Community Supervision and form to state parole revocation
and Postrelease State Parole procedures as premature. Court
Supervision." involvement in state parole revocation

procedures does not begin until July 1,
2013.
¢ Modify language in [subdivision] (a) as e Please see above.

follows: “This rule applies to petitions
for revocation of postrelease
community supervision and postrelease
parole supervision under Penal Code
section 3455.”
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Modify language in [subdivision] (b)(3)
as follows: “Supervising agency” means
the county agency designated as the
supervising agency by the board of
supervisors under Penal Code section
3451 for postrelease community
supervision and the California
Department of Corrections and
Rehabilitation as the supervising
parole agency for postrelease parole
supervision.”

Modify language in [subdivision] (d)(2)
as follows: “If the court determines that
no probable cause exists to support the
revocation, the court must dismiss the
petition, vacate any scheduled hearings,
and return the person to community
supervision or parole supervision on
the same terms and conditions. If the
court dismisses the petition, the
supervising agency must notify the
prosecutor, supervised person, and
supervised person’s counsel, if any, of
the dismissal.”

Modify language in [subdivision] (f) as
follows: At any time before a formal
hearing on the petition, the supervised
person may waive a hearing and admit a
violation. “The supervising agency
must provide notice to the court.
Prosecutor, and the supervised

Please see above.

Please see above.

The committee appreciates but declines
the suggestion. The proposed rule is
designed to provide courts with broad
discretion to determine the appropriate
method of vacating scheduled hearings
after waivers.
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person’s counsel (if any) to vacate the
hearing date and quash the petition.”

e Modify language of [subdivision] (h)(1) o Please see the related response above.
as follows: “If the court finds that the
supervised person has not violated a
term or condition of supervision, the
court must dismiss the petition and
return the supervised person to
community supervision or parole
supervision on the same terms and
conditions.”

o Modify language of [subdivision] o Please see above.
(h)(2)(A) as follows: “Return the
supervised person to community
supervision or parole supervision with
modifications of conditions, if
appropriate, including a period of
incarceration in the county jail.”

¢ Modify language of [subdivision] (h)(3) e Agreed. Reference to subdivision (g) is a
as follows: “Any confinement ordered typographical error.
by the court under subdivision (g)
[delete reference to (g) and replace
with (h)] (h)(2)(A) and (B) must not
exceed a period of 180 days in county
jail.”

[Regarding Rule 4.541]:

[A]gree with proposed changes.
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With regards to proposed form CR-300:

Modify language below heading
“COURT’S FINDINGS AND
ORDERS” as follows: “... does not find
probable cause to support a revocation
vacates any hearing dates and returns
the supervised person to community
supervision or parole supervision on
the same terms and conditions...”

Under HEARING INFORMATION,
add: “Hearing Location (if address
different from above entitled

court): ”[The above
addition would assist with hearings
conducted in non-court locations, e.g.,
jail facilities.]

Add: “Defendant requires interpreter
(specify language) "

Under CUSTODY STATUS, add:
Custody Location:
Booking Number:

Under CONVICTION
INFORMATION, add: “The supervised
person was originally convicted in the
Superior Court of California, County
of of the following offenses:

The committee declines the suggestion as
unnecessary.

Agreed. The committee amended the form
to require petitioners to note the location
of the hearing in item #1 if different than
the court address in the heading.

Agreed. Interpreter information is added
to item #1.

Agreed. Booking number information is
added to item #2.

Agreed. The county of conviction is now
required in item #3.
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e Add Optional Check Box: “Copy of e The committee declines the suggestion as
Sentencing Order attached” in lieu of unnecessary.
writing out sentence.”
36. | Superior Court of San Diego County A Typographical Correction: Proposed Rule 4.540 | Agreed. The reference to subdivision (g) is a
Mr. Michael M. Roddy ... subd. (h)(3) references typographical error.
Court Executive Officer "(@)(2)(A) and (B); ho
(B).”
37. | Superior Court of Ventura County AM e [Regarding rule 4.540(d)]: Probable e Please see the advisory committee

Ms. Cheryl Kanatzar
Deputy Executive Officer

Cause Review: Items 1 and 2 should be
removed. The court will determine at
the time of the hearing whether
probable cause exists. A 5-day review
by the judge is not necessary.

[Regarding rule 4.540(e)]: Notice of
Hearing: Remove the requirement that
the supervising agency be required to
provide notice to the supervised
person's counsel.

On the declarations and form CR-300:
Supervising agencies should not have to
declare anything under the penalty of
perjury because they may not have
personal knowledge to attest to the
information, and they should not be
required to notify a defense attorney.

Also on the form: Add a check box to
[Item 3] stating : “See attached Report.”

response to the related comment in item
#4 above.

The committee declines the suggestion.
Notice to defense counsel is necessary.

To address concerns that petitioners
cannot attest personal knowledge of all
the information contained in the petition,
the committee revised the form to require
the petitioner to verify accuracy “to the
best of my information and belief.”

The committee declines the suggestion as
unnecessary.
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38. | Trinity County Probation Department
Mr. Hal Ridlehuber
Supervising Deputy Probation Officer

AM

The draft CR-300 looks fine on its face. Our
agency's concern however is that Rule 4.541(b)
"Minimum Contents" requires far too much
information. It is basically requiring all the
same information on an offender that is put into
a current pre-sentence report which takes
several hours to complete. The draft CR-300,
Sections 1-5, do not seem to require near the
amount of information required under Rule
4.451, so the Petition and the Rule really aren't
consistent.

Please see the advisory committee comment to the
related comment in item #6 above.

39. | Hon. Richard A. Vlavianos
Superior Court of San Joaquin County

AM

e | was on a working group that was
tasked with working with the Governor
and Legislature on this issue. One point
that was very evident throughout our
discussions is that different courts have
very differing ideas about the system
they want to run, and very different
needs. The proposed rule, however,
mandates a system that only meets the
desires of some courts and is not
responsive to the needs and desires of
others. While some courts want to run a
more administrative system like what is
put forth in the proposed rule, other
courts want to use the system currently
in place to handle violations of
probation for these cases. Currently,
there is no legal impediment for a court
to use their violation of probation
system to meet their needs with these
cases. The proposed rule, however,

e As stated in the advisory committee
comment to the rule, the committee
acknowledges that the practices related to
the scheduling of court appearances vary
from county to county. Nothing in the rule
is intended to prohibit courts from
scheduling court appearances according to
local needs and customs, including
requiring court appearances before formal
evidentiary hearings on the petition to
revoke. Rule 4.540 is designed to
prescribe minimal procedural
requirements to assist courts in
implementing the new revocation
procedures while providing courts with
broad discretion to conduct the
proceedings in accordance with local
needs and customs, including existing
probation revocation procedures. The
committee added several advisory
committee comments to emphasize court
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would create one making for very bad
policy in my opinion. In the working
group, despite very lively discussions,
the one thing that everyone uniformly
agreed upon was that any law or rule of
court must be flexible enough to allow
for courts with vastly different desires
and needs to put into place a system that
will work for them. The proposed rule
does not do that and needs to be
amended to provide flexibility for
courts that plan on using their system
for violations of probation to handle
these cases to do so in order to meet the
needs of all courts. In that regard |
would ask that the Committee consider
prefacing the rule with language that
indicates that a court may elect to use
the procedure in place for processing
violations of probation to handle these
cases or, in the alternative, the proposed
rule would apply. This would allow
courts with differing needs to design the
system that works best for them rather
than mandating a one size fits all
approach.

There are also some practical
applications that will make the rule bad
policy and should be addressed in my
opinion. As written, Sections (c)(2)(C)
and (c)(2)(D) of Proposed Rule 4.540
would provide for immunity for

discretion to conduct the proceedings
according to local needs, including:

“Subdivision (c)(2)(C). This
subdivision is designed to ensure that
indigent supervised persons who
desire counsel are represented as early
in the revocation proceedings as
possible. Nothing in this subdivision is
intended to infringe on court authority
to appoint counsel or allow a
supervised person to waive the right to
counsel... Subdivision (d). This
subdivision requires courts to review
the supervising agency’s probable
cause determination required under
subdivision (c)(2)(A). Courts may
determine the most appropriate
manner to review the supervising
agency’s probable cause
determination. Nothing in this
subdivision is intended to prevent
courts from conducting formal
hearings to review probable cause.”
(Italics added.)

Please see the above response and
advisory committee responses to the
related comments in items #5 above
(regarding the deletion of rule
4.540(c)(2)(D)) and #16 (regarding court
authority to issue warrants).
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absconders. Under the proposed rule
there can be no petition for revocation
filed with the court unless the
supervising agency has: informed the
supervised person that he or she is
entitled to counsel; made a referral to an
attorney if desired; and proposed a
sanction. Also, the petition for
revocation cannot be filed until the
supervised person has: denied the
violation; declined to accept the
proposed sanction; and declined to
waive a court hearing. If the supervised
person has absconded, the supervising
agency cannot meet these obligations
and, therefore, under the proposed rule
cannot file a petition for revocation.
Absent the allegation, the court cannot
issue a warrant. The practical effect will
be immunity from revocation for
individuals who chose to abscond. Also,
| believe that the other requirements
that are brought in by the rule relating
to the time frame and probable cause
requirements set a dangerous precedent.
Since probation is going to be the
supervising agency almost everywhere,
there would be no reason that these
same requirements should not then be
required for violations of probation. The
proposed rule would open up that
argument and potentially add
obligations that are not currently
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required for violations of probation.
This would place additional burdens on
courts in times of very limited
resources.
40. | Mr. Paul M. Wellenkamp NI I have two comments:

Attorney
Hayward, California

o First, concerns about the privacy of the
information contained in the
Supervising Agency Reports (Rule
4.541). Such information, including
criminal history, family history,
medical, and psychological history
traditionally has been private and can be
misused. As a parole record, the
information was unavailable to the
public. As a court record, | am
concerned that it will be available. It
should be under confidential seal and
segregated from the publicly-available
court file concerning the action.

e Second, the 45-day time limit for the
revocation hearing (Rule 4.540(g)) may
turn out to be unworkable. If the person
is taken into custody, and if the petition
must be filed simultaneously, then
conducting the hearing within 45 days
of when the person was taken into
custody works. If the person is out of
custody, at large and not before the
court, then the time limit (45 days after
the filing of the petition) makes little

Public access to probation reports is
limited under Penal Code section

1203.05. The legislature, however, did not
amend section 1203.05 to also limit
public access to supervising agency
reports related to community supervision
revocation proceedings. In the absence of
statutory authority that expressly requires
confidentiality, supervising agency
reports are presumptively public in nature.

Please see the advisory committee
response to the related comment in item
#4 above.
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sense. A related concern is that there
does not appear to be a time limit for
filing the petition. The 45-day time limit
only works if the petition is filed
immediately after a person is taken into
custody. If there is no time limit for
filing the petition, then the 45 day
limitation for a hearing has little
practical meaning. The person could be
held indefinitely, so long as the hearing
is held within 45 days of filing the
petition.

I am not familiar with the Realignment scheme,
so | hope that my concerns are answered in
other parts of it. Thank you for this opportunity
to be heard.

41. | Yolo County Probation Department
Mr. William Oneto
Senior Probation Officer

AM

Rule 4.540 subdivision(C)(2)(D), it appears that
the Supervising Agency MUST recommend a
sanction in every instance, and that the
supervised person MUST decline to accept the
proposed sanction before a petition for
revocation can be filed? Does this preclude the
Supervising Agency from filing a petition for
revocation if a sanction is not recommended?
Must the Supervising Agency propose a
sanction if our violation of probation matrix
warrants the sanction to be a revocation?

Please see the advisory committee response to the
related comment in item #5 above regarding the
deletion of rule 4.540(c)(2)(D).

42. | Yuba County Probation Department

We have no objection to Rule 4.540 and form
CR-300, our issue is with Rule 4.451. The rule
requires that a report be filed with the petition

Please see the advisory committee response to the
related comment in item #6 above.
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that reports virtually everything that goes in a
pre-sentence report absent Rules of Court. It
would also require a summary of his/her
performance under supervision. This would
result in an eight to ten page report. Some of the
background information has no bearing whether
he is in compliance with his conditions at this
stage of the violation proceeding. I can envision
an officer doing all this work, only to have the
petition denied. This is a tremendous amount of
unnecessary work on part of the supervising
officer that will have the end result of creating a
disincentive to properly supervise the offender.
The report should only be necessary after a
finding on the violation and before sentencing.
If the intent of the Court is to limit revocations
this will definitely achieve that goal and do so at
the cost of public safety. If this rule is not
modified, the quality of the information in the
report will be compromised to the point the
report will be useless.
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1. INTRODUCTION

I. This action was filed on May 2, 1994, Plaintiffs, on behalf of themseives
and the class they represent, challenged the constitutionality of parole revocation
procedures conducted by the California Board of Prison Terms (“BPT”) and the
California Department of Corrections (“CDC”).

2, The Court certified this case as a class action by order dated December |,
1994, The Plaintiff class consists of the following persons: (1) California parolees who
are at large; (2) California parolees in custody as alleged parole violators, and who are
awaiting revocation of their state parole; and (3) California parolees who are in custody,
having been found in violation of parole and sentenced to prison custody.

3. The Defendants are state officials responsible for the policies and
procedures by which Califormia conducts parole revocation proceedings.

4, On June 13, 2002, this Court granted partial summary judgment in favor of
Plaintiffs, holding that California’s unitary parole revocation system violates the due
process rights of the Plaintiff class under Morrissey v. Brewer, 408 U.S. 481 (1972),
Gagnon v. Scarpelli, 411 U.S. 778 {1973), and related authority. The Court held that

Califorma’s parole revocation system violated the due process clause of the Fourteenth

Amendment by “allowing a delay of up to forty-five days or more before providing the
parolee an opportunity to be heard regarding the reliability of the probable cause
determination.” Valdivia v. Davis, 206 F. Supp. 2d 1068, 1078 (E.D. Cal. 2002).

5. The parties stipulate that this is not a “civil case with respect to prison
conditions,” as those terms are defined and applied in the Prison Litigation Reform Act
(“PLRA™), 18 U.S.C. § 3626, and that therefore this Order is not governed by the
PLRA.

6. The parties hereby stipulate that the Court shall ADJUDGE, DECLARE,
AND DECREE as follows:

STIPULATED ORDER FOR PERMANENT iNJUNCTIVE RELIEF, 1
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II. PARTIES

7. The Plaintiff class consists of the following persons; (1) California
parolees who are at large; (2) California parolees in custody as alleged parole violators,
and who are awaiting revocation of their state parole; and (3) California parolees who
are in custody, having been found in violation of parole and sentenced to prison
custody.

8. The Defendants are state officials responsible for the policies and
procedures by which California conducts parole revocation proceedings. Defendant
Arnold Schwarzenegger is Governor of the State of California and Chief Executive of
the state government. Defendant Roderick Q. Hickman is the Secretary of the
California Youth and Adult Correctional Agency. Defendant Edward S. Alameida, Jr.,
18 Director of the California Department of Corrections. Defendant Richard Rimmer is
Deputy Director of the California Department of Corrections, Parole and Community
Services Division (“P&CSD”). Defendant Carol A. Daly is a Commissioner and Chair
of the Board of Prison Terms (“BPT”). Defendants Alfred R. Angele, Sharon Lawin,
Booker T. Welch, Jones M. Moore, and Kenneth L. Risen are Commissioners of the

BPT. Defendant Kenneth E. Cater is Chief Deputy Commissioner of the BPT.

IIi. DEFINITIONS

9. The following terms when used in this Order shall have the meanings

specified below:

(a) “Parolee(s)” shall mean any member of the Plaintiff class.

(b) “Day(s)” shall mean calendar days, unless otherwise specified.

{c) “Revocation process” or “revocation proceedings” shall mean all stages of the
process by which parole may be revoked, including placement of a parole hold, notice,
walivers, service of Return to Custody Assessments, and hearings.

(d) “Return to Custody Assessments” (“RTCAs™) shail mean the practice by

which Defendants offer a parolee a specific disposition in return for a waiver of the

STIPULATED ORDER FOR PERMANENT INJUNCTIVE RELIEE, 2
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parolee’s right to a preliminary or final revocation hearing, or both.

(e} “Parole hold” shall mean any invocation by Defendants of their authority to
involuntarily detain a parolee for revocation proceedings under Section 3056 of the
California Penal Code. This term shall not apply to the detention of a parolee who has
absconded from the State of California until he or she 1s physically returned to the State

of California and is in its custody.

iV. POLICIES, PROCEDURES, FORMS, AND PLANS

10.  For all policies, procedures, forms, and plans developed under this Order,

the parties shall use the following process: Defendants shall meet periodically with
Plaintiffs’ counsel to discuss their development of policies, procedures, forms, and
plans. In preparation for such meetings, Defendants will provide Plaintiffs’ counsel
with copies of the proposed policies, procedures, forms, and plans in draft form no later
than 7 days before the meeting. If the parties reach an impasse on any particular issues,
they may bring the disputed issues to the Court in a motion to be heard on shortened
time,

I1.  Using the procedure set forth above in Paragraph 10, Defendants shall do
the fellowing: u

(a) Defendants shall develop and implement sufficiently specific Policies and
Procedures that will ensure continuous compiiance with all of the requirements of this
Order, The Policies and Procedures will provide for implementation of the August 21,
2003 Remedial Plan Outline (attached hereto as Exhibit A), as well as the requirements
set forth below in Paragraphs 12-24. Defendants shall submit the completed Policies |
and Procedures to the Court no later than July 1, 2004, '

(b By July 1, 2004, Defendants shall begin implementing the following steps
in the paroie revocation process, which shall be compietely implemented by January 1,
2605:

(i) Defendants shall appoint counsel for all parolees beginning at the

STIPULATED ORDER FOR PERMANENT INJUNCTIVE RELIEF, 3
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RTCA stage of the revocation proceeding. Defendants shall provide an expedited
probable cause hearing upon a sufficient offer of proof by appointed counsel that there
is a complete defense to all parcle violation charges that are the basis of the parole hold.

(1) No later than 48 hours after the parole hold, or no later than the next
business day if the hold is placed on a weekend or holiday, the parole agent and unit
supervisor will confer to determine whether probable cause exists to continue the parole
hold, and will document their determination.

(iit) If the parole hold is continued thereafter, no later than 3 business days
after the placement of the hold, the parolee will be served with actual notice of the
alleged parole violation, including a short factual summary of the charged conduct and
written notice of the parolee’s rights regarding the revocation process and timeframes.

(iv) For all parolees who do not watve or seek a continuance of a final
revocation hearing, Defendants shall provide a final revocation hearing on or before the
35th calendar day after the placement of the parole hold.

{c) By lduly I, 2004, Defendants shall serve on counsel for Plaintiffs an
assessment of the availability of facilities and a plan to provide hearing space for
separate probable cause hearings.

(d) By July 1, 2005, in addition to the steps listed above, for all parolees who
do not waive or seek a continuance of a probable cause hearing, Defendants shall
provide a hearing to determine probable cause no later than 10 business days after the
parolee has been served with notice of the charges and rights (at the 3rd business day
after the placement of the hold).

fe) Defendants shall compiete implementation of the Policies and Procedures
by July 1, 2005.

12, In addition to the provisions of the August 21, 2003 Remedial Pian Qutline,
the Policies and Procedures shall ensure that the following requirements are met:

13. At the time of appointment, counsel appointed to represent parolees who

have difficulty in communicating or participating in revocation proceedings, shall be

STIPULATED ORDER FOR PERMANENT INJUNCTIVE RELIEF, -4
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informed of the nature of the difficulty, Efnc’mdmg but not limited to: mental iliness,
other cognitive or communication impairments, illiteracy, limited Enghish-language
proficiency, and the need for a foreign language interpreter. The appointment shall
allow counsel adeguate time to represent the parolee properly at each stage of the
proceeding.

4. At the time of appointment, counsel shall be provided with all non-
confidential reports and any other documents that the state intends to rely upon at the
probable cause or final revocation hearing. After appointment, if the state learns of
additional evidence or documents, and intends to rely on such additional evidence or
documents, it shall produce them to counsel as soon as practicable before the hearing.

15. Defendants shall develop and implement policies and procedures for the
designation of information as confidential that are consistent with the requirements of
due process. L

16.  Non-confidential portions of parolees’ field files shall be available to
parolees’ counsel unless good cause exists for failure to provide access to such files.
Field file information shall be withheld from counsel as confidential only in accordance
with the policies and procedures referenced in Paragraph 15.

17. Defendants shall develop standards, guidelines, and training for effective
assistance of state appointed counsel in the parole revocation process.

18.  Defendants will ensure that parolees receive effective communication
throughout the entire revocation process.

19. Defendants will ensure that all BPT and CDC forms provided to parolees
are reviewed for accuracy and are simplified to the extent possible through a procedure

sirnilar to that used to revise forms in Armstrong v. Davis, C94-2307 CW (N.D. Cal.).

This process will include translation of forms to Spanish. Revised forms will be
submitted to Plaintiffs’ counsel for review lprior to finalization, dissemination, or
modification.

20.  Upon written request, parolees shall be provided access to tapes of parole

STIPULATED ORDER FOR PERMANENT INJUNCTIVE RELIEF, 5
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revocation hearings.

21, Parolees’ counsel shall have the ability 1o subpoena and present witnesses
and evidence to the same exient and under the same terms as the state.

22, At probable cause hearings, parolees shall be allowed to present evidence
to defend or mitigate against the charges and proposed disposition. Such evidence shall
be presented through decumentary evidence or the charged parolee’s testimony, either
or both of which may include hearsay testimony.

23.  Final revocation hearings shall occur within 35 calendar days of the parole
hold.

24, The use of hearsay evidence shall be limited by the parolees’ confrontation
rights in the manner set forth under controliing law as currently stated in United States
v. Comito, 177 F.3d 1166 (9th Cir. 1999), The Policies and Procedures shall include

guidelines and standards derived from such law,

V. STAFFING LEVELS

Defendants shall maintain sufficient staffing levels in the CDC and BPT to mest

all of the obligations of this Order.

Vi. MOMNITORING

25, The parties shall cooperate so that Plaintiffs’ counsel has access to the

information reasonably necessary to monitor Defendants’ compliance with this Order
and the Policies and Procedures adopted in response thereto. Such information shall
inctude but not be limited to: access to documents, tours, observation of parole
revocation proceedings, observation of training sessions, interviews of staff, and
interviews with parolees. Plaintiffs’ counsel may notice depositions under the Rederal
Ruleé of Civil Procedure either: (1) if Plaintiffs’ counsel are unable to obtain relevant
information through interviews and informal document requests, or (2) after notifying

Defendants of non-compliance with this Order under Section V11, below. Before

STIPULATED ORDER FOR PERlMANENT INJUNCTIVE RELIEF, 6
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noticing a deposition, Plaintiffs’ counsel must consult with opposing counsel about the
deposition schedule so that the convenence of counsel, witnesses, and parties may be
accommodated, if possible.

26.  The parties shall meet regularly, and at least once every 90 days, to discuss
mmplementation issues. At least once every 90 days, Defendants shall provide Plaintiffs’
counsel with a report on hold-to-hearing time in substantially the same form, and with
the same content as that currently used in Defendants’ weekly “RSTS"” meetings,

27.  The parties shall agree on a mechanism for promptly addressing concerns

raised by Plaintiffs’ counsel regarding individual class members and emergencies,

VII. ENFORCEMENT

28.  The Court shall retain jurisdiction to enforce the terms of this Order. The

Court shall have the power to enforce the terms of this Order through specific
performance and all other remedies permitted by law or equity.

29.  If Plaintiffs’ counsel believe that Defendants are not complying with any of
the acts required by this Order, the Remedial Plans, or Policies and Procedures produced
pursuant to it, they shall notify Defendants in writing of the facts supporting their belief.
Defendants shall investigate the allegations and respond in writing within 30 days. I
Plaintiffs’ counsel are not satisfled with Defendants’ response, the parties shall conduct
negotiations to resolve the issue(s). If the parties are unable to resolve the issue(s)

satisfactorily, Plaintiffs may move the Court for any relief permitted by law or equity.

VIIL. ATTORNEY’S FEES AND COSTS

30. Plaintiffs are the prevailing party in this action. Plaintiffs’ counsel may

move for an award of reasonable attorney’s fees and costs for obtaining relief for the
Plaintiff class pursuant to 42 U.S.C. § 1988 or any other applicable law. Defendants
shall pay Plaintiffs’ counsel reasonable attorney’s fees for work performed in

connection with monitoring and enforcing this Order. The parties reserve the right to

STIPULATED OROER FOR PERMANENT INIUNCTIVE RELIEF, 7
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address at a future dare whether 42 U.S €0 § 1997e(d) appiies to an award of attomey s
fees in this suil

IX. RESOLUTION QF CLAIMS

1. This stipulated order resolves all the claims in this case, except the
following, to the exient that they are aileged in the Fifth Amended Complaing, 1f at all:

(2)  Appeals. Plaintiffs assert that Defendants’ administrative-appeals systern
for parole-revocarion and revocation-extension decisions violates the Due Process and
tqual Protecton Clauses of the Fourteenth Amendment.

(b)  Revocation-Extension Proceedings. Plaintiffs assert that Defendants’

policies, procedures, and practices for extending parole revocations based on alleged
rules violabions while in custody vislate the Due Process Clause.
32 The panties anticipate that these issues will be resolved informaliv, without

need. tor the Court’s intervention, The parties will inform the Coort if thie does not

QUCUY,
IT 18 SO STIPULATED,
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ORDER

The Court {inds that this 13 not 2 "civil case wiln respect to prison conditions,” as

those terms are defined and applied in the Prison Litigation Refom Ac (“PLRA™), 18

USO8 3626, and that therefore this Ohder s not geverned by the PLRA. Defendante

their agents, employees, and successors 1 v Hice ave erdered to compiy with all the

termns staled above.

H“ IS SO URSFRFB
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Seate af Cofifornie

BILL LOCETER :
DEPARTMENT OF JUSTICE

Attorray Ganarel

435 GOLDEN GAYE AVEN SUH’E 3
SAN FRARCISOS,

Publis: ?szs 7055500

o aniles (413) 7033863
Bl Themas Petiersonf@dof.

Augost 20, 2003

RECEIVED
The Honorable Lavrence K, Kmlmn ED
Chief Judge Emeritny ;

United States Diistrict Cout, Bamem Digtrict AUG 2 2 2003
501 “I" Street : |

Sscramento, CA 95814 ROSEN BIEN & ASARD

RE: .Ferry Valdma,e@al v, @myDavxs‘ ceal _

Dear Judge Kardton:

The following is D:fcs:dfpn:s’ revised remedial plan in this case. This plan represents 2
tresnendons amount of work by {be Defendants and other suate officials since the July 23, 2003
order, muck of which has baen done recently while consulting Plaintiff's counsel.

Defendants continve to ka with Plaintiffs* counsel to refine the revised remedial plan
in efforts 1o perfect a visble rcvocatxm: systern that affords eppropaiate process.

With thisz in mind, mthar Pleintiffe noy Defendants desire the Court 1o rule immediately -

on the adequacy-of the revised rémedial plan, Rether, they hope to vesolve the jssues so0n and,
of course, will advize the Court ofthe: puteome of their effors,

T A

moms 8. mm&som : DONALD SPECTER

Sincerely,

Deputy Attomey Qenaral Prison Law Office
Aflomey for Delendents Attorney for Plaintiffs

For BILL LOCKYER
Attoraey General:
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VALDIVIA REMEDIAL PLAN POLICY OUTLINE

YVIOLATION QCCURS

There are a myriad of circumstances under which a Parolee can violate his or
her conditions of parcle. There are approximately 100,000 parole violations
referred to the Board of Prison Terms each calendar year.

Currently about 60% of the reported violations are the result of arrests by
local law enforcement. Of that 60% arrested by local law enforcement, many
are charged in the local jurisdictions for crimes against the state, while
others are not charged locally but instead referred to the Board of Prison
Terms for administrative disposition.

The remaining 40% are arrests that involve the Parole officer, which may
also result in local charges or referral to the Board of Prison Temms for
administrative disposition,

The average parole violaior’s term in prison is five and one half months.
Approximately 66% of the cases referred 1o the Board of Prison Terms are

resolved prior to the revocation hearing. Last year, the Board of Prison
Terms conducted approximately 37,000 revocation hearings.

REMEDIAL SANCTIONS

As part of the overall reform of the revocation process, the Parole and
Community Services Division of the Department of Corrections will begin
using remedial sanctions/community based treatment placement in January
of 2004,

Some of the remedial sanctions/community based treatment programs that
will be used are the Substance Abuse Treatment Control Units, Electronic
Monitoring, Self-Help Qutpatient/aftercare programs, and alternative
placement in structured and supervised environments.
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These remedial sanctions are not considered violations of parole because
participation in the remedial sanctions program is voluntary and
participation in the remedial sanctions program will not make the parolee
presumptively ineligible for discharge at 13 months.

The goal is to reduce the number of returns to prison for violations of parcle
by up to 10% in 2004 and by up to 30% by 2006.

IF REMEDIAL SANCTIONS ARE DEEMED INAPPROFPRIATE AND
APAROLE HOLD IS PLACED ON THE PAROLEE, A PR@BABLE
CAUSE DETERMINATION/REVIEW WILL TAKE PLACE WITHIN
48 HOURS OF THE HOLD AND IF THE HOLD IS PLACED ON A
WEEKEND OR HOLIDAY, THE PROBABLE ( CAEISE_WREVIEW
WILL BE CONDUCTED NO LATER THAN THE NEXT BUSINESS
DAY FOLLOWING THE HOLD BEING PLACED.

Although this probabie cause review for parolees is not required under any
of the current, relevant case law, it is being put in place in an attempt to take
a second look at those individuals who have been placed into custody to

- determine if the “present danger to public safety” concern still exists or if
remedial sanctions/community based treatment is possible at this juncture.

As an example, a parolee who was strung out on dope may have “dried out”
sufficiently that he or she 1s no longer a danger to him or herself or the
public and may be an appropriate candidate for community based treatment
in a structured, supervised program.

Under such a scenario, the parolee would be released to a community based
treatment program with the understanding that a specific condition of his or
her release is the completion of the program and any other special conditions
of parole that the Parole Agent deems appropriate.

Current regulation and case law require any special conditions of parole to
have a nexus to the parolees’ commitment offense or behavior.
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PAROLEE IS GIVEN ACTUAL WRITTEN NOTICE OF CHARGES
WITH A SHORT FACTUAL SUMMARY OF THE BEHAVIOR: THE
NOTICE OF RIGHTS REGARDING THE REVOCATION _
PROCESS; AND THE BPT 1073 ADA DETERMINATION IS MADE
VIA AFACE TO FACE INTERVIEW WITHIN 3 BUSINESS DAYS
OF THE BOLD BEING PLACED,

If the remedial sanctions are deemed inappropriate, within three business
days of the hold being placed, the parolee shall be served actual notice of the
charges against him or her accompanied by a short factual summary of the
behavior; he or she shall be interviewed; an a ADA determination shall be
made; the BPT form 1073 shall be completed, and parclee shall be provided
with a writien notice of rights regarding the revocation process and time
frames. (Hereinafier referred to as “notice.”)

The principles of “effective communication” apply to the revocation
process. ADA accommodation must be provided for all parolees when
necessary. In addition, all forms shall be printed in Spanish and English and
a Spanish speaking person shall be availabie to interpret and explain the
forms to the parolee where necessary.

THE PROBABLE CAUSE HEARING SHALL BE CONDUCTED
WITHIN 10 BUSINESS DAYS FOLLOWING THE DATE OF
ACTUAL SERVICE OF THE NOTICE OF CHARGES, THE ADA
DETERMINATION, AND THE NOTICE OF RIGHTS.

Within the first 3 days after the parolee has been served with notice, the
vielation report must be completed and submitted to the Parole Unit
SUPervisor.

On or before the fourth business day, the Unit Supervisor must review the
report and: (1) determine if there is sufficient basis for the revocation to go
forward, (2) determine if the report is accurate, complete, and contains the
correct Title 15 violation sections; and (3) review the report and consider
whether or not remedial sanctions/community based treatment is appropriate
in Jieu of proceeding with referral to the Board of Prison Terms with a
recomunendation that the parolee be returned to prison.
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On or before the 4" business day, the revocation packet is reviewed by the
Parole Administrator to determine whether or not there is g sufficient basis
for the case to move forward and whether or not Remedial
Sanctions/Community Based Treatment is appropriate at this juncture.

On or before the 5" business day, the revocation packet is forwarded to the
decentralized revocation unit where the parolee is being held.

On or before the 6" business day, the parolee (including non-Armstrong
class members) shall be appointed an attomey and the atiomey shall be
provided with 2 copy of the revocation packet, which shall contain a signed
copy of the notice of charges, notice of revocation of rights, and a completed
BPT 1073. :

Attorney shall meet with the Parolee, provide the parolee with a copy of the
revocation packet, and shall communicate any offer or offers made by the
Board of Prison Terms Deputy Commissioner/Parole Administrator prior to
the probable cause hearing.

In the event the parolee can make a sufficient offer of proof of a complete
defense to the charges the Board of Prison Terms Deputy
Commissioner/Parole Administrator, an expedited Probable Cause Hearing
with Documentary and/or live testimony shall be scheduled. As an example,
if the parole has uncontroverted documentary evidence that he or she was in
Santa Riia jail when this violation allegedly occurred in Los Angeles,
parolee shall be allowed to present such evidence at an expedited probable
cause hearing between the 6™ and 8™ business day or at the earliest time
pgssible thereafter if parolee is unable to produce such evidence by the 6" to
8" day.

On or before the 6" to 8™ business day, a return to custody assessment (an
offer) is made by the Deputy Commissioner/Parole Administrator, and the
offer shall be communicated to the parclee’s attorney.

On or before the 10™ business day, a Probable Cause Hearing shall be held
with the Deputy Commissioner/Parole Administrator, the parolee, and
parolee’s attorney,
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The Deputy Commissioner/Parole Administrator conducting the hearing
shall be the same Deputy Comumissioner/Parole Administrator who made the
return to custody assessment (offer) where practicable.

Parolee shall be permitted te present documentary evidence and hearsay
testimony by way of offer of proof through his or her attorney in mitigation
or as a partial or compiete defense to the charges and/or the proposed
disposition.

The Deputy Commissioner/Parole Administrator shall have the complete
range of options to resolve the case. (Continue on parole, credit for time
served, release from custody with pending charges, remedial
sanctions/comrnunity based treatment, reduce the offer downward, dismiss
somne or all of the charges)

The Deputy Commissioner shali not have the authority to adjust the return to
custody assessment upward at or during the probable cause hearing.

Parolee shall have the right to waive time as to any of these hearing time
constraints with-or without good cause.

Attorney shall have the right to a continuance upon the showing of good
cause in the absence of his or her client’s consent in cases of emergency or
illness or upon such other showing that the Deputy Commissioner/Parole
Administrator can make a finding of good cause.

There shall be a written record of this proceeding and the basis for any
decisions made therein.

It is not necessary that the Probable Cause Hearing be audio/video recorded.

If at the conclusion of the probable cause hearing, the parolee has rejected
the offer, parolee shall provide the Deputy Commissioner/Parole
Administrator with a list of witnesses he or she would like to call at the
revocation hearing. The location of the hearing shall be determined (within
50 miles of the vielation), and the Deputy Commissioner/Parole
Administrator shall make an independent ADA accommodation
determination.
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REVOCATION HEARING

The revocation hearing shall be held at the earliest possible time and in no
case later than 35 calendar days after the parole hold has been placed.
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Case Name: JERRY VALDIVIA, et al v. GRAY DAVIS, ot al.
No.. USDC E.D, #CFV-5-924-0671 LEKK CGH P
I declare;

I am exnploved in the Office of the Attormey General, which is the office of a member of the
California State Bar which rzember's direction this service is made. 1 am 18 years of age and
older and not a party to this matter. ! am familiar with the business praciice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with thaf practice, corrcspondencc placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On August 21, 2003, 1 served the attached

DEFENDANTS® REVISED REMEDIAL PLAN

by placing a true copy thereof enclosed in 2 sealed envelope with postage thereon fully prepaid,
in the intemal mail collection system at the Office of the Attomey General at 455 Golden Gate
Avenue, San Francisco, California 94102-7004, addressed as follows:

Michael W, Bien, Esg. Alezander L. Landon
Rosen, Bien & Asaro Law Offices of Alex Landon
155 Montgomery Street, 8 Floor 1442 Fourth Avenue

Szo Francisce, CA Y4104 Sar Hego, CaA 92101
Donald Specter Karen Kennard

Prison Law Office Kristen A. Palumbe
General Delivery Bingham McCutchen LLF
San Quentin, CA 94564 Three Erabarcadero Center

. San Francisco, CA 94111-4067
Stephen . Perrello, Jr.
F.0. Box B807338
San Diege, CA 92168

I declare under penalty of perjury under the laws of the State of California the foregoing is true

and correct and that th;s declaration was executed on August 21, 2003, at San Francisco,
California.

A ALBANO koo

Dreclarant Signature

40008154 wpd
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DECLARATION OF SERVICE BY 1.S, MAIL

Case Name: Jerry Valdivia, et al. v. Gray Davis, et al.
No.: USHC, Eastern District of California, Case No, CIV-5-94-9671 LKK GGH P
1 declare:

1 am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar which member's direction this service is made. 1am 18 years of age and
older and not a party io this matter. 1am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On November 18, 2003, 1 served the attached
STIPULATED ORDER FOR PERMANENT INJUNCTIVE RELIEF
by placing a true copy thereof enclosed in 2 sealed envelope with postage thereon fully prepaid

in the internal mail collection system at the Office of the Attorney General at 1300 | Street,
P.O. Box 944255, Sacramento, California 94244-2550, addressed as follows:

]

Karen L. Kenpard Alex Landon

Bingham McCuichen LLP Law Offices of Alex Landon
Three Embarcadere Center 2442 Fourth Avenue

San Francisco, CA 94111-4667 San Diepo, CA 92101

Donald Specter Stephen J. Perrelio, Jr.

Prison Law Office Law Offices of Stephen J. Perello
General Delivery P.C. Box 880738

San Quentin, CA 94964 San DHego, CA 92168

Michael W. Bien

Rosen, Bien & Asaro

155 Mountgomery Street, 8" Floor
San Framcisco, CA 94104

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on November 18, 2003, at Sacramento,

California.
R. Wells ( w,al@c

Declarant Signature

10025232, wpd
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United States District Court
for the
Eastern District cof California
March 9, 2004

* % CERTIFICATE OF SERVICE * +
2:894-cv-00671

Valdivias
V.

Schwarzenegger

I, the undersigned, hereby certify that I am an employes in the 0ffice of
the Clerk, U.8. District Court, Eastern District of California.

That on March 9, 2004, I SERVED a true and correct copy{ies) of

the attached, by placing said copylies) in a postage paid envelope
addressed to the person(s} hereinafter listed, by depositing said
envelope in the U.S8. Mail, by placing said copy({ies) into an inter-office
deliivery receptacle located in the Clerk’'s office, or, pursuant to prior
authorization by counsel, via facsimile.

Stephen J Perrello Jr AR/LKK
Law Office of Stephen J Perrello

P O Box 8B0738

San Diego, CA 82168

Alexander 1 Landon

Law Offices of Alex Landon
2442 Fourth Avenue

San Diego, CA 921¢1

Karen Kennard

Bingham McCutchen LLP
Three Embarcadero Center
Sulte 1800

San Francisco, CA 94111

Michael W Bien

Rosen Bien and Asarco

155 Montgomery Street
Eighth Floor

San Francisco, CA 94104
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Prison Law Office
General Delivery
San Quentin, CA 94964

Williaw Vernon Cashdollar

Attorney General's Office for the State of California
PO Box 944258

1300 I Street

Sulte 125

Sacramento, CA 54244-2550

Erika C Aldjens

Attorney General's Office for the State of California
PO Box 944255

1300 I Street

Suite 125

Sacramento, CA 94244-2550

Benjamin Laurence Pavone

Law QOffice of Benjamin Pavone

7676 Hazard Center Drive

Fifth Floor

San Diego, CA 922108-4503

Thomas Stuart Patberson

California Attorney Generzl's Dffice
455 Golden Gate Avenue

Suite 11009

San Francisco, CA 54102-7004

John T Philipsbeorn

Law Offices of John T Philipsborn
507 Polk Street

Suite 250

San Francisco, CA 94102

Kristen A Palumbo

Bingham McCutchen LLP

Three Embarcadero Center

San Francisco, CA %4111-40867

Peter D Nussbaum

Altshuler Berzon Nusasbaum Rubin and Demain
177 Post Street

Suite 300

San Francisco, CA 94108

Mark F Adams

San Diego Criminal
Defense Bar Assoclation
962 Fifth Avenue

Suite 214

San Diego, CA 92101

Michael J McCabe

Criminal Defense Lawyers

Club of San Diego

3443_Fourth‘3ve§ue Jac! _

by (A0 Jacs L. Wagner, Clerk

L _ y”f?57ljj

v Boputy Clerk
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PRISON LAW OFFICE - McCUTCHEN DOYLE BRIOWN
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San Francisco, CA 94105 ﬁ E eley, CA 94708
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Attorneys for Plaintiffs LEE;{CH&HD W, WIEKING

g, msrmcrca'
M’ﬁiHERﬁ DISTRICT o
OF
DAKLAND .QUF(JRNiA

IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA | REGEIVED

JUN ¢ § 2002
JOHN ARMSTRONG, et al,, ROSEN BIEN & ASARO
- | No. c94-2307-Cw
- Plaintif¥s, ‘ '
v o STIPULATION AND ORDER ON
' REVISED INJUNCTION

GRAY DAVIS, ¢t al,

Defendants,

Pursuant to the Court’s Order of J apuary 2:9, 2002, the parties have met and conferred
regarding a revision of the Permanent Injunction issued in this case in order to mest the

requirements stated by the Ninth Circuit in Armstromg v. Davis, 275 F.3d 849 (9% Cir. 2001). |

Stip. & Ovder on Class C
Armstrang v. Davig, No C-N 2301 oW
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The parties stipulate that the attached Revised Perimanent Injunction mests the Ninth

Circuit’s requirements.

T IS 8O STIPULATED.

Dated: February 5, 2002

Dated: February 6, 2002

IT I5 SO ORDERED.

Dated: _

Attorney for defendants

Stip, & Onder an Cless Cere.
Anvstrong v, Davis, No. C-24.250T.LW

Attomey for plaintiffs

CES GRUNDER

CLAUDIA WILKEN
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

JOHN ARMSTRONG, et al., No. C 84-02307 Cw
Plaintiffs, ' REVISED
PERMANENT

v, | INJUNCTION
GRAY DAVIS, et al.,

Defandants.

Based on the Findings of Fact:and Conclusions of Law filed
herewith, IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

Defendahts Gray Davis, as Governor of the State cf California,
Robert Presley, asg Secretary to the Califoraia Yoﬁth and Adult
Corrections Agency, James Nialsgn, as Chairman of the California
Board of Prison Terms (BPT), and the BP?,'and their agents, |
employees, successors in office and all persons acting in their aid

or in participation with them are advised, enjoined and ordered as

follows:
A, Introduction
i. Terms not expressly defined in this injunction shall have

the meaning given to them byMTiple II of the Americans with
Disabilities Act (ADA), 42 U.S.C. § 12131 et seq., and its
implementing regulations, or if no meaning is provided therein, the
meaning given to them by Section 504 of the Rehabizitatién Act of

1973 (Section 504}, 29 U.S.C. § 794, and its implementing
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regulatioﬂsw Where no definition is provided by the ADR, Secticn
504 or their implementing ragulations, termg shall be construed in
accordance with ordinary principleg of law, and particularly with
referénce to the record in this case. |

2. "Prisoners and parclees.with disabilities” refers to all
current and future California State prisoners and parolees with
mopility, hearing or sight impairments, or with developmental or
learning disabilities, that substentially limit a major life
activity.

3, "Parole proceedings" shall mean all hearings conducted by
Ehe BPT to determine whether and/or when a priscner or parolee
should be released on parole or involuntarily confined, including
parcle revocation and revocation eétension hearings, life priSoner
hearings (documentation hearings, progress hearinés, parole
consideration hearings, parole date reécissibn hearings and parocle
beoard rules hearings), mentally disordered offender hearings and
sexually viclent predator’hearings. Parole proceedings also
inélude ang events related to the‘haarings that occur prior to or
after the hearings, including, but not limited to, screening
offers, psychological evéluations, central file reviews and
administrative appeals.
B. Self-Evaluation and Transition Plan

ié. Within ninety days of the date of this injuncticn, the
BPT shall evaluate, pursuant to 28 C.F.R. § 35.105, all of the
facilities in which parole proceedings are conductéd te determine
whether each facility complies with the ADA and its implementing

regulations. The analysis shall not be limited to facilities owned

2
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and coperated by the BPT, but shall include all facilitieg in which
parole'préceedings are conducted. The evaluation shall include:

a, An accessibility survey of all parcle facilitiss for
which 2 complete accessibility survey has not been conducted. The
accessibility survey need not duplicate the surveys cf-other
governméntai entities as long as the BPT takes reasonable steps to

ensure that such surveyvs are accurate and reliable.

b. An analysis of the accessibility of each paroie
facility.
5. Immediately following its analysis of these'facilities,
the BPT shall provide tc all relevant BPT and California Department

of Corrections (CDC)VperSonnel a list of the facilities that are
ﬂot fully éccassible. The list shall describe those parts of the
facility that are not accessible and the disabilities that the |
facllity cannot accommodate. Upﬁated lists shall be distributed'as
changes occur,

6.  The BPT shall thereafter draft a Transition Plan, pursuant
to 28 C.F.R. § 35.150(d). The Transition Plan must include the
following:

a. For each facility in which parclse proceedings are

conducted, a description of any structural modifications that will

be completed to make the parole proceedings conducted at that
facility accessible or another accéssible location in which the
proceedings will be held.

b. A schedule for providing accessible proceedings for
prisoners and parclees with disabilities at each facility, or at

another, acdessible location, as expeditiously as pessible, but no

3
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later than sixty days after the Transition Plan is submitted.
These provisioné require only that the BPT request.that the CDC
transport mobility impaired prisoners to accessible locations if
the facilities at which they are h¢usgd are inadeguate. The CDC
may, for valid security or other penclogical reasons, decline to do
so. | _

7. Parcle revocation hearings shall be conducted at a

location within Fifty miles of the alleged violation that is

readily accessible to and usable by parclees with disabilities.

8.  Postponement of. a parocle proceeding due to the
inaccessibility of a facility is not an acceptable alternative,
except in extraordinary circumstances._

8. Within 150 days of the date of this injunction,
Defendants shall submit their Tranéition Plan to Plaintiffs®
counsel. Plaintiffs shall thereafter have thirty days to submit
written comments and the partieé shall negotiate in good faith to
resolve any disagreamenﬁs. If any d;sputés remaln, Plaintiffs
shall file a reguiarly noticed meotion regarding the disputed issues
within 210 days of the date of this injunction. '

C. Policies and Procedurss.

10. The BPT shall devélop and implement sufficiently specific
pelicies and procedures that will ensure continuous compliance with
all of the requirements of thislinfunction. Among other things,
the policies and procedures wiil ensure that prisoners and parolees
with disabilities are able to participate, to the best of their
abilities, in any parole prgceedings;

11. The policies shall include detailed procedures for

4
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identifying prisconers and parolees with disabilities prior to or at
the initiation of any parole' proceeding.

12. The policies shall include detailed procedures for
accémmodating and effectively‘communicating with priscners ang
parclees with disabilities at all parole proceedings.

13. A draft of the policies and procedures required by the
preceding paragraph shall be submitted to Plaintiffs' counsel
within sixty days of the date of this injunction. Plaintiffs shall
thereafter have thirty davs to submit written comments on the
policies and procedures, and the parties shall negotiate in good
faith to resolve any differences. If any disputes remain,
Plaintiffs shall file a regularly noticed motion regarding the
gisputed issues within 150 days of the date of this injunction,

The briefing of any such motion shall be consolidated with the

briefing of any motions filed'pursuant to paragraphs 21 ang 23.

D, Training

14. Within 120 days of the date of this injunction, all BPT
Commissioners, BPT Deputy Commissioners, BPT executive officers, .
BPT ADA coordinators, BPT appeals analysts, CDC District Hearing
Agents, CDC correctional coun#a;ors and other BPT and CDC personnel
who have direct or supervisory responsibilicy for communicating
with or making decisions affecting prisoners and parolees in
connection with parole proceedingsthall receive adequate training
in the general requirements of Title II of the ADA, disability
awareness, the apprqpriate method  of determining whether a prisoner
with a disability adeguately understands writtgn and verbal

comnunications, the circumstances that gave rise to this

5
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injunction, its requirements and the BPT's policies and procedures
developed pursuant to this injunction that are relevant to the
individual’s responsibilities.

The BPT sheall pﬁovide training for all persons under its
jurisdictién to the extent set fargh in this pearagraph; it shall
alsc offer tiaining to CbC staff involved irn the parcle and
revocation process; should any CDC personnel decline such training,
the BPT shall use its own personnel in their stead, except when the
CoC reguires that CDC empioyees perform the services involved.

E. Identification and Accommodation

15. The BPT shall create and maintain a system for tracking
prisoners and parolees that the BPT identifies as having
disabilities., However, to the extent that tracking is conducted by
the CDc; it is not necessary for the BPT to duplicate that system,
and the BPT may make use of the CDé’s tracking system as a

permissible means of complying with the injunction.

16. Prior to meeting with a prisoner or parclee about a

screening offer, and prior to parole revocation, parole revocation

extension, life prisoner pardle date rescission, life prisoner

parole consideration, serious offender, mentaliy discrdered
prisoner or sexually violent predator probable cause hearings, ﬁhe
BPT shall take reasonable steps to identify prisoners and parolees
with disabilities. Such steps shall include, but not be limited
to: .

a, Checking the system described in paragraph 15 to
determine whether the BPT has previpusly idantified the priscner or

parolee as having a disability.
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b, Reviewing all relevant and reasonably awvailable
information in the prisoner or parolee's central and medical files.

e. Verifying the disability when the BPT disputes the
extent or existence of the disability. The priscner or parclee
shall be expected to cooperate with all verification efforts, but
the BPT shall be responsible for vérifying the disability,

17. The BPT shall provide accommodations to prisdnexs and
parolees with disabilities at.all parole proceedings. The prisoner
Or parolee’s reguest for a particular type of accommodation shall
be given primary consideration and shall be granted unless the
réquest is unreasonable for specific, articulated.reasons alliowable
under the. ADA, or unless other effective accommodations are
available,

18. The BPT shall hire at least one full-time ADA coordinator
with expertise in Title II of the ADA, the identificétion of people
with-disabilitieé and the needs of people with disabilities, and
shall ensure that this person‘ is generally available during normal -
business hours to answer questions from and provide advice to
District Hearing Agents and other BPT and CDC personnel. This
person Shall not be given duties‘that are not related +o ADA

compliance. If the BPT determines that employing a £full-time ADA

.coordinator is unnecessary, it may seek relief from the Court by

way of a fegularly noticed motion, but in no event shall it file
such a motion until the newly hired ADA coordinator has been
employed for at least one yvear. The BPT shall bear the buréen of
demonstrating that other staffing methods are sufficient to ensure

compliance with this injunction.
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F. Forms

1%.  All BPT forms used by priscners and parclees shall be
revised so that they are written in simple English. Whenever
prisaners or parolees with disabilities are given BPT forms that
they cannot understand due to their disabilities, they shall be
provided an accommodation to enable them to understand thé forms to
the best of their abilities.

20. All BPT forms provided tb prisoners and parolees shall be
readily svailable in alternative formats, including, but not
limited to, large print,laraiile and audio tape.

21, All revisions to forms required by this injunction shall
be submitted to Plaintiffs' counsel within sixty days of the date
of this injunction. Plaintiffs shall thereafter have thirty days
te submit written comments and the parties shall negoﬁiate in good

faith to resolve any disagreements: If any disputes remain,

'Plaintiffs shall. file a regularly noticed motion regarding the

disputed issues within 150 days of the date of this injunction.
The briefing of any such motion shall be consolidated with the
briefing of any motions filed pursuant to paragraphs 13 and 23.
G. Equipment '

22, The BPT.shall ensure that appropriate equipment is
available to prisoners'and parolees who need such equipment td
communicate effectively at parole proceedings, Such eguipment
shall include, but not be limited Fo, assistive listening devices,
computer readers and magnification devices.

23. The BPT shall provide Plaintiffs' counsel with a list of

the available equipment and the places it is available within sixty

8
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days of the date of this injunction. Plaintiffs shall have thirty
days to submit writteﬁ comments and the parties shall negotiate in
good faith to resolve any disagreements. TIf any disput-es geﬁain;
Plaintiffs shall file a régularly noticed motion regarding the
disputed issues within 1350 days of the date of this injunction.
The briefing of any such motion shall be consolidated with the
briefing of any motions filed pursuant to paragraphs 13 and 21.
H. Screéninq Brocess |

24. The screening offer, and all relevant BPT forms, police
réports and other written documents, shall be effectively
communicated tb priscners or parolees with disabilities at least
seventy-two hours in advance of the time at which they must decide
whether to exercise any of their rights, including the right to
request an attorney, and to accept or reject the screening offer,

25. Priscners and parolees with disabilities shall be
provided an accommodation at the séreéning prdcessrwhen that is
necessary to ensure that ;he prisoner or parolee understands to the
best of his or her ability all of his or her rights, thé‘nature of
the charges and the consequénces of waiving any rights. Before a
prisoner or parclee with a disability may waive a parole hearing or
the right to an attorney, the BPT nmust determine that the waiver is
knowing and intelligent.

' 26. When necessary to achieve effective communication,
appropriate auxiliary aids or assistaﬁce must be provided to
priscners and‘parolees during the écreening'pgocess. Such aids and
assistance shall include, but not be limited to, sign language

interpreters, assistive iistening devices, readers and persons

g
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trained_to provide assistance to individuals with cognitive
disabilities. o

27. At its discretion, the BPT may appoint attorneys as an
sceommodation. In order to suffice as an accommodatiom, the
attorneys must be adequately trained to provide accommodations to
persons with disabilities and must recelve adequate additional time
for pro&idiné those services. Attéxneyé appointed to répresent
individuals with disabilities shall be informed of their clieats’
disabilities. If the BPT is aware that a priscner or parolee
requires certain specific accommodations, the BPT shall either
instruct an attorney appointed to represent that prisoner or
parolee to provide those specific aécommodations, or Shall provide
the prisoner or parolee with those gpecific éccommodations by some
other means. - | |

28.‘ In lieu of providing assisténce at the screening process,
the BPT may refer the prisoner or parolee for a hearing with the
necessary aidé or asslstance, ?ravided that, absent any additional

charges, the hearing is‘within thirty days 0f the parole hold and

that any teérm of imprisonment imposed at a hearing does not exceed

& typical screening offer for a similar violation.

I. Bearings

29. At its hearings, thefBPT shall make accommodations for
prisoners and parolees with disabilities apnd provide -appropriate
auxiliary aids and servicas hecessary for effective communication.
Such accommodations and auxiliary aids and services shall include,
Dut not be limited to, sign langﬁage interpreters, assi;tive

listening devices, readers and individuals trained to provide

10
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asslstance to'persqns with disabilities.,

30. At its discretion, the BPT may appoint attorneys as an
accommodation. In order to suffice aé an accomnodation, the
attorneys must be adequately trained to provide accommodations to
persons with disabilities and must receive adeqaate.additional time
for providing those services. Attorneys appointed to represent
individoals with disabilities shall be informed of their clients’
disabilities. If the BPT is aware that a prisoner or Paroiee
reéuires certain specific accommodations, the BPT shall either
instruct an attorney appointed to represent that prisaoner or
parciee to provide those specific accommodations, or shall provide
the prisoner or parolee with those specific accommodatiocns by some
other means.

31. Hearing impaired ?fisoners ard parolees who need sign
language interprgters shall not have their hands and arms
restrained in any way during the hearing, unless a written
determination is made on an indiviaualized basis that the prisoner
or parolee would pose a direct threat if unrestrained and that
there are no other reasonable alternatives available to protect
against the threat. The Chairman of the BPT or his delegate shall
personally approve the use of restraints in each such instance
prior te their use.

32. The BPT shall make accommodations for prisoners and
parclees with disabilities in order to assist them in preparing for
parole proceedings. For example, lf & prisoner cor parolee is
entitled to review his or her central file prior to a pa:ole

proceeding, and if that prlsoner or parclee is unable, due to a

il
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dizability, adequatelylto review his or her central file without an
accommodation; the BPT shall make such an accommodatiorn. Where
other preparation, including but not limited to participating in
psychological interviews, obtaining letters of support and
developing parole plans, 1is heCessary prior to a parcle proceeding,
the BPT shall provide reasonable accommodations to prisoners or |
parclees with disabilities who reguire such accommodations
adeguately to complete such preparation.

J. Appeals

33. Prisoners and paroless with disabilitiesﬂwho cannot use
or understand the appeal process or prepare an appéal Themselves by
reason of thelr disability shall be provided with effective
assistance in preparing a BPT appeal.

K, Grievances

34. The BPT shall dévelop and implement a grievance
procedure, separate from its current appeal precedure, for
processing any complaints of deniais of requests for
accommodations. ‘All grievanéés reguesting reasonable
accommodations at a scheduled hearing. shall be decided before the
hearing.

33, All administrative appeals alleging in sﬁbstance
violation; of the ADA or its implementing regulations shall be
treated as ADA grievances, and any successive appeal on the non-ADA
merits of a decision shall not be deemed barred due to the filing
¢f the ADA-related grievance or grievances. Except a@s otherwise
provided in the immediately preceding paragraph, all such ADA-

related appeals shall be decided within thirty days of the BPT's
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recelpt of the appeal form.
L. Programs '

36. The BPT shéil providé to &ll Commissicners amd Deputy
Commissioners who participate in life prisoner parcle consideration
hearings 2 list of CDC programs in which priscners with
disabilities can meaningfully participate, either without
accommodation or with appropriate and readily available
accommodation. This list shall spécify the types of programs
avallable, the particular disabilities the programs camn accommodate
and the prisons in which they are offered. This list shall be
updated every six months.

37. At life prisoner parole consideration hearings, the BPT
shall not recommend that prisoners participate in programs that ars
unavailable fo them by reason of their‘disabilities and shall not
rely on the failure of prisoners to participate in progfams not
available to them by reason of their disabilities as a factor
supporting denial ¢f a parole date or a ﬁulti~year denial.

3B. Nothing in this section shalljrequire the BPT to release
a prisoner on parole who is otherwise unsuitable for release under
California law.

M. Monitoring

39. The parties shall attempt negotiate a plah to monitor
Defendants' compliance with this injunction. If such negotiations
are unsuccessful, the Court shall consider the appointment of a
Sﬁecial Master. Within forty-five days of tﬁe date of this
injunction, the parties shall file.a joint and mutually acceptable

plan for moniteoring this injunction or separate briefs describing

13




10

11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

26
27
28

each party's position on the need for a Special Master and the

Court’s authority to appoint ocne, .

N, Enforcement
40. The Court shall retain jurisdiction to enforce the terms
| of this injunction.

41. No person who has notice of this injunction shail fail to
comply with it, nor shall any person subvert the injunction by any

sham, indirectidn or other artifice.

3

IT IS8 SG ORDERED.

CLAUDIA WILKEN

Dated: FEB 11 ZGUZ

CLAUDIA WILKEN
United States District Judge

Copies mailed to counsel
as noted on the following page
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Penal Code section 3455

(a) If the supervising county agency has determined, following application of its assessment
processes, that intermediate sanctions as authorized in subdivision (b) of Section 3454 are not
appropriate, the supervising county agency shall petition the revocation hearing officer appointed
pursuant to Section 71622.5 of the Government Code to revoke and terminate postrelease
supervision. At any point during the process initiated pursuant to this section, a person may
waive, in writing, his or her right to counsel, admit the violation of his or her postrelease
supervision, waive a court hearing, and accept the proposed modification of his or her
posirelease supervision. The petition shall include a written report that contains additional
information regarding the petition, including the relevant terms and conditions of postrelease
supervision, the circumstances of the alleged underlying violation, the history and background of
the violator, and any recommendations. The Judicial Council shall adopt forms and rules of court
to establish uniform statewide procedures to implement this subdivision, including the minimum
contents of supervision agency reports. Upon a finding that the person has violated the
conditions of postrelease supervision, the revocation hearing officer shall have authority to do all
of the following:

(1) Return the person to postrelease supervision with modifications of conditions, if appropriate,
including a period of incarceration in county jail.

(2) Revoke postrelease supervision and order the person to confinement in the county jail.

(3) Refer the person to a reentry court pursuant to Section 3015 or other evidence-based program
in the court’s discretion,

(4) At any time during the period of postrelease supervision, if any peace officer has probable
cause to believe a person subject to postrelease community supervision is violating any term or
condition of his or her release, the officer may, without a warrant or other process, arrest the
person and bring him or her before the supervising county agency established by the county
board of supervisors pursuant to subdivision (a) of Section 3451. Additionally, an officer
employed by the supervising county agency may seek a warrant and a court or its designated
hearing officer appointed pursuant to Section 71622.5 of the Government Code shall have the
authority to issue a warrant for that person’s arrest.

(5) The court or its designated hearing officer shall have the authority to issue a warrant for any
person who is the subject of a petition filed under this section who has failed to appear for a
hearing on the petition or for any reason in the interests of justice, or to remand to custody a
person who does appear at a hearing on the petition for any reason in the interests of justice.

(b} The revocation hearing shall be held within a reasonable time after the filing of the
revocation petition. Based upon a showing of a preponderance of the evidence that a person
under supervision poses an unreasonable risk to public safety, or the person may not appear if
released from custody, or for any reason in the interests of justice, the supervising county agency
shall have the authority to make a determination whether the person should remain in custody



pending a revocation hearing, and upon that determination, may order the person confined
pending a revocation hearing,

(¢) Confinement pursuant to paragraphs (1) and (2) of subdivision (a) shall not exceed a period
of 180 days in the county jail.

(d) A person shall not remain under supervision or in custody pursuant to this title on or after
three years from the date of the person’s initial entry onto postrelease supervision, except when a
bench or arrest warrant has been issued by a court or its designated hearing officer and the
person has not appeared. During the time the warrant is outstanding the supervision period shall
be tolled and when the person appears before the court or its designated hearing officer the
supervision period may be extended for a period equivalent to the time tolled.
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