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202. Note-Taking and Reading Back of Testimony

[You have been given notebooks and may have taken notes during the
trial. You may use your notes during deliberations.] Your notes are for
your own individual use to help you remember what happened during
the trial. Please keep in mind that your notes may be inaccurate or
incomplete.

If there is a disagreement about the testimony [and stipulations] at trial,
you may ask that the (court reporter’s record be read to/court’s
recording be played for) you. It is the record that must guide your
deliberations, not your notes. You must accept the (court reporter’s
record/court’s recording) as accurate. [Do not ask the court reporter
questions during the readback and do not discuss the case in the
presence of the court reporter.]

Please do not remove your notes from the jury room.

At the end of the trial, your notes will be (collected and
destroyed/collected and retained by the court but not as a part of the
caserecord/ ___ <specify other disposition>).

New January 2006; Revised June 2007, April 2008, August 2009, February 2012,
March 2019, September 2020, March 2021, October 2025

BENCH NOTES

Instructional Duty

The court has a sua sponte duty to instruct the members of the jury that they may
take notes. California Rules of Court, rule 2.1031.

The court may specify its preferred disposition of the notes after trial. No statute or
rule of court requires any particular disposition.

If the jury requests transcripts, the court should remind the jury of the right to
request readback and to advise the court whether there is any testimony they want
read. (See People v. Triplett (2020) 48 Cal.App.5th 655, 662 [267 Cal.Rptr.3d 675].)

AUTHORITY
e Jurors’ Use of Notes. California Rules of Court, rule 2.1031.

e Juror Deliberations Must Be Private and Confidential. People v. Oliver (1987)
196 Cal.App.3d 423, 429 [241 Cal.Rptr. 804].
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CALCRIM No. 202

SECONDARY SOURCES

6 Witkin & Epstein, California Criminal Law (5th ed. 2024) Criminal Judgment,
§ 19.

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 83,
Evidence, § 83.05[1], Ch. 85, Submission to Jury and Verdict, § 85.05[2], [3], Ch.
87, Death Penalty, §§ 87.20, 87.24 (Matthew Bender).



505. Justifiable Homicide: Self-Defense or Defense of Another

The defendant is not guilty of (murder/ [or] manslaughter/ attempted
murder/ [or] attempted voluntary manslaughter) if (he/she) was justified
in (killing/attempting to kill) someone in (self-defense/ [or] defense of
another). The defendant acted in lawful (self-defense/ [or] defense of
another) if:

1. The defendant reasonably believed that (he/she/ [or] someone else/
[or] ___ <insert name or description of third party>) was
in imminent danger of being killed or suffering great bodily
injury [or was in imminent danger of being a victim of
(__ <insert inherently forcible and atrocious crime such as
rape or mayhem>/<insert noninherently forcible and atrocious crime
such as robbery>under circumstances in which (he/she) reasonably
believed that (he/she) would suffer great bodily injury or death)];

2. The defendant reasonably believed that the immediate use of
deadly force was necessary to defend against that danger;

AND

3. The defendant used no more force than was reasonably necessary
to defend against that danger.

Belief in future harm is not sufficient, no matter how great or how likely
the harm is believed to be. The defendant must have believed there was
imminent danger of death or great bodily injury to (himself/herself/ [or]
someone else). Defendant’s belief must have been reasonable and (he/she)
must have acted only because of that belief. The defendant is only
entitled to use that amount of force that a reasonable person would
believe is necessary in the same situation. If the defendant used more
force than was reasonable, the [attempted] Killing was not justified.

<The following definition may be given if requested.>

[Danger is imminent if, when the defendant used [deadly] force, the
danger actually existed or the defendant reasonably believed it existed.
The danger must seem immediate and present, so that it must be
instantly dealt with. It may not be merely prospective or in the near
future.]

When deciding whether the defendant’s beliefs were reasonable, consider
all the circumstances as they were known to and appeared to the
defendant and consider what a reasonable person in a similar situation
with similar knowledge would have believed. If the defendant’s beliefs
were reasonable, the danger does not need to have actually existed.

[The defendant’s belief that (he/she/ [or] someone else) was threatened
3



CALCRIM No. 505

may be reasonable even if (he/she) relied on information that was not
true. However, the defendant must actually and reasonably have believed
that the information was true.]

[If youfindthat ___ <insert name of decedent/victim> threatened
or harmed the defendant [or others] in the past, you may consider that
information in deciding whether the defendant’s conduct and beliefs
were reasonable.]

[If you find that the defendant knew that _ <insert name of
decedent/victim> had threatened or harmed others in the past, you may
consider that information in deciding whether the defendant’s conduct
and beliefs were reasonable.]

[Someone who has been threatened or harmed by a person in the past, is
justified in acting more quickly or taking greater self-defense measures
against that person.]

[If you find that the defendant received a threat from someone else that
(he/she) reasonably associated with __ <insert name of
decedent/victim>, you may consider that threat in deciding whether the
defendant was justified in acting in (self-defense/[or] defense of
another).]

[A defendant is not required to retreat. He or she is entitled to stand his
or her ground and defend himself or herself and, if reasonably necessary,
to pursue an assailant until the danger of (death/great bodily injury/
____ <insert forcible and atrocious crime>) has passed. This is so
even if safety could have been achieved by retreating.]

[Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.]

The People have the burden of proving beyond a reasonable doubt that
the [attempted] killing was not justified. If the People have not met this
burden, you must find the defendant not guilty of (murder/ [or]
manslaughter/ attempted murder/ [or] attempted voluntary
manslaughter).

New January 2006, Revised February 2012, August 2012, September 2020, March
2022, September 2022, February 2025, October 2025

BENCH NOTES

Instructional Duty

The court has a sua sponte duty to instruct on self-defense when: “it appears that
the defendant is relying on such a defense, or if there is substantial evidence
supportive of such a defense and the defense is not inconsistent with the defendant’s
theory of the case.” (People v. Breverman (1998) 19 Cal.4th 142, 157 [77

4
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Cal.Rtpr.2d 870, 960 P.2d 1094] [addressing duty to instruct on voluntary
manslaughter as lesser included offense, but also discussing duty to instruct on
defenses generally]; see also People v. Lemus (1988) 203 Cal.App.3d 470, 478 [249
Cal.Rptr. 897] [if substantial evidence of self-defense exists, court must instruct sua
sponte and let jury decide credibility of witnesses].)

If there is substantial evidence of self-defense that is inconsistent with the
defendant’s testimony, the court must ascertain whether the defendant wants an
instruction on self-defense. (People v. Breverman, supra, 19 Cal.4th at p. 156.) The
court is then required to give the instruction if the defendant so requests. (People v.
Elize (1999) 71 Cal.App.4th 605, 611-615 [84 Cal.Rptr.2d 35].)

On defense request and when supported by sufficient evidence, the court must
instruct that the jury may consider the effect of “antecedent threats and assaults
against the defendant on the reasonableness of defendant’s conduct.” (People v.
Garvin (2003) 110 Cal.App.4th 484, 488 [1 Cal.Rptr.3d 774].) The court must also
instruct that the jury may consider previous threats or assaults by the aggressor
against someone else or threats received by the defendant from a third party that the
defendant reasonably associated with the aggressor. (See People v. Pena (1984) 151
Cal.App.3d 462, 475 [198 Cal.Rptr. 819]; People v. Minifie (1996) 13 Cal.4th 1055,
1065, 1068 [56 Cal.Rptr.2d 133, 920 P.2d 1337].)

Forcible and atrocious crimes are generally those crimes whose character and
manner reasonably create a fear of death or serious bodily harm. (People v. Ceballos
(1974) 12 Cal.3d 470, 479 [116 Cal.Rptr. 233, 526 P.2d 241].) In Ceballos, the court
identified murder, mayhem, rape, and robbery as examples of forcible and atrocious
crimes. (Id. at p. 478.) However, as noted in People v. Morales (2021) 69
Cal.App.5th 978, 992-993 [284 Cal.Rptr.3d 693], Ceballos involved a burglary, not
a robbery, and contemplated the traditional common law robbery, which, unlike the
modern understanding of robbery in California, did not include situations where
very little force or threat of force is involved. Morales concluded that “[a] robbery
therefore cannot trigger the right to use deadly force in self-defense unless the
circumstances of the robbery gave rise to a reasonable belief that the victim would
suffer great bodily injury or death.” (Id. at p. 992.)

Related Instructions
CALCRIM Nos. 506-511, Justifiable and Excusable Homicides.

CALCRIM Nos. 3470-3477, Defense Instructions: Defense of Self, Another,
Property.

CALCRIM No. 571, Voluntary Manslaughter: Imperfect Self-Defense or Imperfect
Defense of Another—Lesser Included Offense.

AUTHORITY
e Justifiable Homicide. Pen. Code, §§ 197-199.
e Fear. Pen. Code, § 198.

¢ Lawful Resistance. Pen. Code, §§ 692-694.
5
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* Burden of Proof. Pen. Code, § 189.5; People v. Banks (1976) 67 Cal.App.3d
379, 383-384 [137 Cal.Rptr. 652].

e Elements. People v. Humphrey (1996) 13 Cal.4th 1073, 1082 [56 Cal.Rptr.2d
142, 921 P.2d 1].

e Forcible and Atrocious Crimes. People v. Ceballos, supra, 12 Cal.3d at pp.
478-479; People v. Morales, supra, 69 Cal.App.5th at pp. 992-993.

* Imminence. People v. Aris (1989) 215 Cal.App.3d 1178, 1187 [264 Cal.Rptr.
167], overruled on other grounds in People v. Humphrey, supra, 13 Cal.4th at p.
1089.

* No Duty to Retreat. People v. Hughes (1951) 107 Cal.App.2d 487, 493 [237
P.2d 64]; People v. Hatchett (1942) 56 Cal.App.2d 20, 22 [132 P.2d 51].

e Reasonable Belief. People v. Humphrey, supra, 13 Cal.4th at p. 1082; People v.
Clark (1982) 130 Cal.App.3d 371, 377 [181 Cal.Rptr. 682].

e Must Act Under Influence of Fear Alone. Pen. Code, § 198.

e This Instruction Upheld. People v. Lopez (2011) 199 Cal.App.4th 1297, 1306
[132 Cal.Rptr.3d 248]; People v. Genovese (2008) 168 Cal.App.4th 817, 832 [85
Cal.Rptr.3d 664].

COMMENTARY

Penal Code section 197, subdivision 1 provides that self-defense may be used in
response to threats of death or great bodily injury, or to resist the commission of a
felony. (Pen. Code, § 197, subd. 1.) However, in People v. Ceballos, supra, 12
Cal.3d at pp. 477-479, the court held that although the latter part of section 197
appears to apply when a person resists the commission of any felony, it should be
read in light of common law principles that require the felony to be: “some
atrocious crime attempted to be committed by force.” (Id. at p. 478.) This
instruction is therefore written to provide that self-defense may be used in response
to threats of great bodily injury or death or to resist the commission of forcible and
atrocious crimes.

RELATED ISSUES

Imperfect Self-Defense

Most courts hold that an instruction on imperfect self-defense is required in every
case in which a court instructs on perfect self-defense. If there is substantial
evidence of a defendant’s belief in the need for self-defense, there will always be
substantial evidence to support an imperfect self-defense instruction because the
reasonableness of that belief will always be at issue. (People v. Ceja (1994) 26
Cal.App.4th 78, 85-86 [31 Cal.Rptr.2d 475], overruled on other grounds in People
v. Blakeley (2000) 23 Cal.4th 82, 91 [96 Cal.Rptr.2d 451, 999 P.2d 675]; People v.
De Leon (1992) 10 Cal.App.4th 815, 824 [12 Cal.Rptr.2d 825].) The court in People
v. Rodriguez disagreed, however, and found that an imperfect self-defense
instruction was not required sua sponte on the facts of the case where defendant’s
version of the crime “could only lead to an acquittal based on justifiable homicide,”
6
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and when the prosecutor’s version could only lead to a conviction of first degree
murder. (People v. Rodriguez (1992) 53 Cal.App.4th 1250, 1275 [62 Cal.Rptr.2d
345]; see also People v. Williams (1997) 4 Cal.4th 354, 362 [14 Cal.Rptr.2d 441,
841 P.2d 961] [in rape prosecution, no mistake-of-fact instruction was required when
two sides gave wholly divergent accounts with no middle ground to support a
mistake-of-fact instruction].)

No Defense for Initial Aggressor

An aggressor whose victim fights back in self-defense may not invoke the doctrine
of self-defense against the victim’s legally justified acts. (In re Christian S. (1994) 7
Cal.4th 768, 773, fn. 1 [30 Cal.Rptr.2d 33, 872 P.2d 574].) If the aggressor attempts
to break off the fight and communicates this to the victim, but the victim continues
to attack, the aggressor may use self-defense against the victim to the same extent
as if he or she had not been the initial aggressor. (Pen. Code, § 197, subd. 3; People
v. Trevino (1988) 200 Cal.App.3d 874, 879 [246 Cal.Rptr. 357]; see CALCRIM No.
3471, Right to Self-Defense: Mutual Combat or Initial Aggressor.) In addition, if the
victim responds with a sudden escalation of force, the aggressor may legally defend
against the use of force. (People v. Quach (2004) 116 Cal.App.4th 294, 301-302 [10
Cal.Rptr.3d 196]; see CALCRIM No. 3471, Right to Self-Defense: Mutual Combat
or Initial Aggressor.)

Transferred Intent Applies

“[TThe doctrine of self-defense is available to insulate one from criminal
responsibility where his act, justifiably in self-defense, inadvertently results in the
injury of an innocent bystander.” (People v. Mathews (1979) 91 Cal.App.3d 1018,
1024 [154 Cal.Rptr. 628]; see also People v. Curtis (1994) 30 Cal.App.4th 1337,
1357 [37 Cal.Rptr.2d 304].) There is no sua sponte duty to instruct on this principle,
although such an instruction must be given on request when substantial evidence
supports it. (People v. Mathews, supra, 91 Cal.App.3d at p. 1025; see also
CALCRIM No. 562, Transferred Intent.)

Reasonable Person Standard Not Modified by Evidence of Mental Impairment

In People v. Jefferson (2004) 119 Cal.App.4th 508, 519 [14 Cal.Rptr.3d 473], the
court rejected the argument that the reasonable person standard for self-defense
should be the standard of a mentally ill person like the defendant. “The common
law does not take account of a person’s mental capacity when determining whether
he has acted as the reasonable person would have acted. The law holds ‘the
mentally deranged or insane defendant accountable for his negligence as if the
person were a normal, prudent person.” (Prosser & Keeton, Torts (5th ed. 1984)

§ 32, p. 177.)” (Ibid.; see also Rest.2d Torts, § 283B.)

Reasonable Person Standard and Physical Limitations

A defendant’s physical limitations are relevant when deciding the reasonable person
standard for self-defense. (People v. Horn (2021) 63 Cal.App.5th 672, 686 [277
Cal.Rptr.3d 901].) See also CALCRIM No. 3429, Reasonable Person Standard for
Physically Disabled Person.

7
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SECONDARY SOURCES
1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Defenses, §§ 73-93.

3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73,
Defenses and Justifications, §§ 73.11, 73.12 (Matthew Bender).

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85,
Submission to Jury and Verdict, § 85.04[1][c] (Matthew Bender).

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, Crimes
Against the Person, § 142.01[1][b] (Matthew Bender).
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¢ Lawful Resistance to Commission of Offense. Pen. Code, §§ 692—694.
e Private Persons, Authority to Arrest. Pen. Code, § 837.

* Burden of Proof. Pen. Code, § 189.5; People v. Frye (1992) 7 Cal.App.4th 1148,
1154-1155 [10 Cal.Rptr.2d 217].

* Felony Must Threaten Death or Great Bodily Injury. People v. Piorkowski (1974)
41 Cal.App.3d 324, 328-329 [115 Cal.Rptr. 830].
RELATED ISSUES

Felony Must Actually Be Committed

A private citizen may use deadly force to apprehend a fleeing felon only if the
suspect in fact committed the felony and the person using deadly force had
reasonable cause to believe so. (People v. Lillard (1912) 18 Cal.App. 343, 345 [123
P. 2211

Felony Committed Must Threaten Death or Great Bodily Injury

Deadly force is permissible to apprehend a felon if “the felony committed is one

which threatens death or great bodily injury . . ..” (People v. Piorkowski, supra, 41
Cal.App.3d at pp. 328-329).
SECONDARY SOURCES

1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Defenses, §§ 98—105.

3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73,
Defenses and Justifications, § 73.15[1], [3] (Matthew Bender).

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85,
Submission to Jury and Verdict, § 85.04[1][c] (Matthew Bender).

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, Crimes
Against the Person, § 142.01[1][b] (Matthew Bender).
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and knowing the same facts, would have reacted from passion rather
than judgment.

[A dangerous weapon is any object, instrument, or weapon [that is
inherently deadly or dangerous or one] that is used in such a way that it
is capable of causing and likely to cause death or great bodily injury.]

[An object is inherently deadly if it is deadly or dangerous in the
ordinary use for which it was designed.]

[Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.]

Criminal negligence involves more than ordinary carelessness,
inattention, or mistake in judgment. A person acts with criminal
negligence when:

1. He or she acts in a way that creates a high risk of death or great
bodily injury;

AND

2. A reasonable person would have known that acting in that way
would create such a risk.

In other words, a person acts with criminal negligence when the way he
or she acts is so different from how an ordinarily careful person would
act in the same situation that his or her act amounts to disregard for
human life or indifference to the consequences of that act.

The People have the burden of proving beyond a reasonable doubt that
the Kkilling was not excused. If the People have not met this burden, you
must find the defendant not guilty of (murder/ [or] manslaughter).

New January 2006; Revised April 2011, September 2019, September 2020, March
2022, October 2025

BENCH NOTES

Instructional Duty

The trial court has a sua sponte duty to instruct on accident and heat of passion that
excuses homicide when there is evidence supporting the defense. (People v.
Hampton (1929) 96 Cal.App. 157, 159-160 [273 P. 854] [court erred in refusing
defendant’s requested instruction].)

Give the bracketed phrase “that is inherently deadly or one” and give the bracketed
definition of inherently deadly only if the object is a deadly weapon as a matter of

13
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law. (People v. Stutelberg (2018) 29 Cal.App.5th 314, 317-318 [240 Cal.Rptr.3d
156].)

Related Instructions
CALCRIM No. 510, Excusable Homicide: Accident.
CALCRIM No. 3471, Right to Self-Defense: Mutual Combat or Initial Aggressor.

CALCRIM No. 570, Voluntary Manslaughter: Heat of Passion—Lesser Included
Offense.

AUTHORITY
¢ Excusable Homicide if Committed in Heat of Passion. Pen. Code, § 195, subd. 2.

e Burden of Proof. Pen. Code, § 189.5; People v. Frye (1992) 7 Cal.App.4th 1148,
1154-1155 [10 Cal.Rptr.2d 217].

e “Deadly Weapon” Defined. See People v. Aguilar (1997) 16 Cal.4th 1023,
1028-1029 [68 Cal.Rptr.2d 655, 945 P.2d 1204].

* “Inherently Deadly” Defined. People v. Perez (2018) 4 Cal.5th 1055, 1065 [232
Cal.Rptr.3d 51, 416 P.3d 42]; People v. Aguilar, supra, 16 Cal.4th at pp.
1028-1029.

* Examples of Noninherently Deadly Weapon. People v. Aledamat (2019) 8
Cal.5th 1, 6 [251 Cal.Rptr.3d 371, 447 P.3d 277] [box cutter]; People v. Perez,
supra, 4 Cal.5th at p.1065 [vehicle]; People v. McCoy (1944) 25 Cal.2d 177, 188
[153 P.2d 315] [knife].

RELATED ISSUES
Distinguished From Voluntary Manslaughter

Under Penal Code section 195, subd. 2, a homicide is “excusable,” “in the heat of
passion” if done “by accident,” or on “sudden . . . provocation . . . or .

combat.” (Pen. Code, § 195, subd. 2.) Thus, unlike voluntary manslaughter the
killing must have been committed without criminal intent, that is, accidentally. (See
People v. Cooley (1962) 211 Cal.App.2d 173, 204 [27 Cal.Rptr. 543], disapproved
on other grounds in People v. Lew (1968) 68 Cal.2d 774, 778, fn. 1 [69 Cal.Rptr.
102, 441 P.2d 942]; Pen. Code, § 195, subd. 1 [act must be without criminal intent];
Pen. Code, § 26, subd. 5 [accident requires absence of “evil design [or] intent”].)
The killing must also be on “sudden” provocation, eliminating the possibility of
provocation over time, which may be considered in cases of voluntary manslaughter.
(See Bench Notes to CALCRIM No. 570, Voluntary Manslaughter: Heat of
Passion—Lesser Included Offense.)

Distinguished From Involuntary Manslaughter

Involuntary manslaughter requires a finding of gross or criminal negligence. (See
Bench Notes to CALCRIM No. 581, Involuntary Manslaughter: Murder Not
Charged; Pen. Code, § 26, subd. 5 [accident requires no “culpable negligence”].)

SECONDARY SOURCES

1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Defenses, § 292.
14
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1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Crimes Against the
Person, § 124.

3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73,
Defenses and Justifications, § 73.16 (Matthew Bender).

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85,
Submission to Jury and Verdict, § 85.04[1][c] (Matthew Bender).

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, Crimes
Against the Person, §§ 142.01[1][b], [g], 142.02[2][a] (Matthew Bender).
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520. First or Second Degree Murder With Malice Aforethought
(Pen. Code, § 187)

The defendant is charged [in Count ] with murder [in violation of

Penal Code section 187].

To prove that the defendant is guilty of this crime, the People must
prove that:

[1A. The defendant committed an act that caused the death of
(another person/[ or] a fetus);]

[OR]

[1B. The defendant had a legal duty to (help/care for/protect/rescue/
warn/maintain the property of/ __ <insert other required
action[s]>) ____ <insert description of decedent/person to
whom duty is owed> and the defendant failed to perform that duty
and that failure caused the death of (another person/ [or] a
fetus);]

[AND]

2. When the defendant (acted/[ or] failed to act), (he/she) had a state
of mind called malice aforethought(;/.)

<Give element 3 when instructing on justifiable or excusable homicide.>
[AND
3. (He/She) killed without lawful (excuse/[ or] justification).]

There are two kinds of malice aforethought, express malice and implied
malice. Proof of either is sufficient to establish the state of mind required
for murder.

The defendant had express malice if (he/she) unlawfully intended to Kkill.
The defendant had implied malice if:
1. (He/She) intentionally (committed the act/[ or] failed to act);

2. The natural and probable consequences of the (act/[ or] failure to
act) were dangerous to human life;

3. At the time (he/she) (acted/[ or] failed to act), (he/she) knew (his/
her) (act/[ or] failure to act) was dangerous to human life;

AND

4. (He/She) deliberately (acted/[ or] failed to act) with conscious
disregard for (human/[ or] fetal) life.

Malice aforethought does not require hatred or ill will toward the victim.
16
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It is a mental state that must be formed before the act that causes death
is committed. It does not require deliberation or the passage of any
particular period of time.

An (act/[ or] failure to act) is dangerous to human life if it involved a
high degree of probability that it would result in death.

<Applicable only to driving under the influence cases.>

[If you find that the defendant drove a motor vehicle while impaired by
(alcohol/[ and] drugs), you may consider that as a factor in deciding
whether the defendant acted with conscious disregard for (human/[ or]
fetal) life.]

[It is not necessary that the defendant be aware of the existence of a
fetus to be guilty of murdering that fetus.]

[A fetus is an unborn human being that has progressed beyond the
embryonic stage after major structures have been outlined, which
typically occurs at seven to eight weeks after fertilization.]

[(An act/ [or] (A/a) failure to act) causes death if the death is the direct,
natural, and probable consequence of the (act/ [or] failure to act) and
the death would not have happened without the (act/ [or] failure to act).
A natural and probable consequence is one that a reasonable person
would know is likely to happen if nothing unusual intervenes. In
deciding whether a consequence is natural and probable, consider all of
the circumstances established by the evidence.]

[There may be more than one cause of death. (An act/ [or] (A/a) failure
to act) causes death only if it is a substantial factor in causing the death.
A substantial factor is more than a trivial or remote factor. However, it
does not need to be the only factor that causes the death.]

[(A/An) __ <insert description of person owing duty> has a legal
duty to (help/care for/rescue/warn/maintain the property of/

<insert other required action[s]>) _____ <insert description of
decedent/person to whom duty is owed>.]

<Give in parental duty to protect cases.>

[A parent has a legal duty to protect (his/her) child when the parent
knows to a substantial degree of certainty that a life-endangering act has
occurred or is about to occur. This duty to protect does not require a
parent to place (him/her)self in danger of death or great bodily harm.]

<Give the following bracketed paragraph if the second degree is the only
possible degree of the crime for which the jury may return a verdict.>

[If you find the defendant guilty of murder, it is murder of the second
degree.]
17
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<Give the following bracketed paragraph if there is substantial evidence of
first degree murder.>

[If you decide that the defendant committed murder, it is murder of the
second degree, unless the People have proved beyond a reasonable doubt
that it is murder of the first degree as defined in CALCRIM No.

<insert number of appropriate first degree murder instruction>.]

New January 2006; Revised August 2009, October 2010, February 2013, August
2013, September 2017, March 2019, September 2019, March 2021, March 2024,
September 2024,* October 2025

* Denotes changes only to bench notes and other commentaries.

BENCH NOTES

Instructional Duty

The court has a sua sponte duty to instruct on the first two elements of the crime. If
there is sufficient evidence of excuse or justification, the court has a sua sponte
duty to include the third, bracketed element in the instruction. (People v. Frye
(1992) 7 Cal.App.4th 1148, 1155-1156 [10 Cal.Rptr.2d 217].) The court also has a
sua sponte duty to give any other appropriate defense instructions. (See CALCRIM
Nos. 505-627, and CALCRIM Nos. 3470-3477.)

If causation is at issue, the court has a sua sponte duty to instruct on proximate
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590-591 [35 Cal.Rptr.
401].) If the evidence indicates that there was only one cause of death, the court
should give the “direct, natural, and probable” language in the first bracketed
paragraph on causation. If there is evidence of multiple causes of death, the court
should also give the “substantial factor” instruction and definition in the second
bracketed causation paragraph. (See People v. Carney (2023) 14 Cal.5th 1130,
1138-1139 [310 Cal.Rptr.3d 685, 532 P.3d 696]; People v. Autry (1995) 37
Cal.App.4th 351, 363 [43 Cal.Rptr.2d 135]; People v. Pike (1988) 197 Cal.App.3d
732, 746747 [243 Cal.Rptr. 54].) If there is an issue regarding a superseding or
intervening cause, give the appropriate portion of CALCRIM No. 620, Causation:
Special Issues.

If the prosecution’s theory of the case is that the defendant committed implied
malice second degree murder based on driving while impaired by alcohol or drugs,
see CALCRIM No. 3426, Voluntary Intoxication.

If the prosecution’s theory of the case is that the defendant committed murder based
on his or her failure to perform a legal duty, the court may give element 1B. In
selecting the term to include in element 1B, insert the applicable legal duty or
duties. Review the legal duty Bench Notes to CALCRIM No. 582, Involuntary
Manslaughter: Failure to Perform Legal Duty—Murder Not Charged.

If the defendant is charged with first degree murder, give this instruction and
CALCRIM No. 521, First Degree Murder. If the defendant is charged with second
18
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degree murder, no other instruction need be given.

If the defendant is also charged with first degree felony murder, instruct on that
crime and give CALCRIM No. 548, Murder: Alternative Theories.

AUTHORITY
Elements. Pen. Code, § 187.

Malice. Pen. Code, § 188; People v. Dellinger (1989) 49 Cal.3d 1212,
1217-1222 [264 Cal.Rptr. 841, 783 P.2d 200]; People v. Nieto Benitez (1992) 4
Cal.4th 91, 103-105 [13 Cal.Rptr.2d 864, 840 P.2d 969]; People v. Blakeley
(2000) 23 Cal.4th 82, 87 [96 Cal.Rptr.2d 451, 999 P.2d 675].

“Dangerous to Human Life” Defined. People v. Reyes (2023) 14 Cal.5th 981,
989 [309 Cal.Rptr.3d 832, 531 P.3d 357].

Causation. People v. Carney, supra, 14 Cal.5th at pp. 1137-1139 [concurrent
causation]; People v. Roberts (1992) 2 Cal.4th 271, 315-321 [6 Cal.Rptr.2d 276,
826 P.2d 274] [successive causation].

“Fetus” Defined. People v. Davis (1994) 7 Cal.4th 797, 814-815 [30 Cal.Rptr.2d
50, 872 P.2d 591]; People v. Taylor (2004) 32 Cal.4th 863, 867 [11 Cal.Rptr.3d
510, 86 P.3d 881].

Il Will Not Required for Malice. People v. Sedeno (1974) 10 Cal.3d 703, 722
[112 Cal.Rptr. 1, 518 P.2d 913], overruled on other grounds in People v. Flannel
(1979) 25 Cal.3d 668, 684, fn. 12 [160 Cal.Rptr. 84, 603 P.2d 1]; People v.
Breverman (1998) 19 Cal.4th 142, 163 [77 Cal.Rptr.2d 870, 960 P.2d 1094].

Prior Version of This Instruction Upheld. People v. Genovese (2008) 168
Cal.App.4th 817, 831 [85 Cal.Rptr.3d 664].

Parental Duty to Protect. People v. Collins (2025) 17 Cal.5th 293, 308-310 [328
Cal.Rptr.3d 641, 561 P.3d 801].

Implied Malice Murder Based on DUI. People v. Watson (1981) 30 Cal.3d 290,
300-301 [179 Cal.Rptr. 43, 637 P.2d 279].

LESSER INCLUDED OFFENSES
Voluntary Manslaughter. Pen. Code, § 192(a).
Involuntary Manslaughter. Pen. Code, § 192(b).
Attempted Murder. Pen. Code, §§ 663, 189.

Sentence Enhancements and Special Circumstances Not Considered in Lesser
Included Offense Analysis. People v. Boswell (2016) 4 Cal.App.5th 55, 59-60
[208 Cal.Rptr.3d 244].

Gross vehicular manslaughter while intoxicated (Pen. Code, § 191.5(a)) and
vehicular manslaughter (Pen. Code, § 192(c)) are not lesser included offenses of
murder. (People v. Sanchez (2001) 24 Cal.4th 983, 988-992 [103 Cal.Rptr.2d 698,

16 P.3d 118]; People v. Bettasso (2020) 49 Cal.App.5th 1050, 1059 [263 Cal.Rptr.3d

563].) Similarly, child abuse homicide (Pen. Code, § 273ab) is not a necessarily
19
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included offense of murder. (People v. Malfavon (2002) 102 Cal.App.4th 727, 744
[125 Cal.Rptr.2d 618].)

RELATED ISSUES

Causation—F oreseeability

Authority is divided on whether a causation instruction should include the concept
of foreseeability. (See People v. Autry, supra, 37 Cal.App.4th at pp. 362-363;
People v. Temple (1993) 19 Cal.App.4th 1750, 1756 [24 Cal.Rptr.2d 228] [refusing
defense-requested instruction on foreseeability in favor of standard causation
instruction]; but see People v. Gardner (1995) 37 Cal.App.4th 473, 483 [43
Cal.Rptr.2d 603] [suggesting the following language be used in a causation
instruction: “[t]he death of another person must be foreseeable in order to be the
natural and probable consequence of the defendant’s act”].) It is clear, however, that
it is error to instruct a jury that foreseeability is immaterial to causation. (People v.
Roberts, supra, 2 Cal.4th at p. 315 [error to instruct a jury that when deciding
causation it “[w]as immaterial that the defendant could not reasonably have foreseen
the harmful result”].)

Second Degree Murder of a Fetus

The defendant does not need to know a woman is pregnant to be convicted of
second degree murder of her fetus. (People v. Taylor, supra, 32 Cal.4th at p. 868
[“[t]here is no requirement that the defendant specifically know of the existence of
each victim”].) “[B]y engaging in the conduct he did, the defendant demonstrated a
conscious disregard for all life, fetal or otherwise, and hence is liable for all deaths
caused by his conduct.” (/d. at p. 870.)

Youth as a Factor for Implied Malice

In People v. Pittman (2023) 96 Cal.App.5th 400, 416418 [314 Cal.Rptr.3d 409],
the court considered the role of youth—commonly defined as 25 years of age or
younger—in analyzing a resentencing petition under Penal Code section 1172.6
where the defendant was 21 years old at the time of the offense. The court
concluded that youth was a relevant factor and remanded the case for the trial court
to consider whether the defendant’s youth had impacted his ability to form the
requisite mental state for implied malice second degree murder. (People v. Pittman,
supra, 96 Cal.App.5th at p. 418.) In reaching this conclusion, Pittman relied on a
series of cases that found youth relevant to reckless indifference determination in the
felony murder context. That line of cases can be found in the authority section of
No. 540B, Felony Murder: First Degree—Coparticipant Allegedly Committed Fatal
Act.

SECONDARY SOURCES

1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Crimes Against the
Person, §§ 1-8, 18-19.

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140,
Challenges to Crimes, § 140.04; Ch. 142, Crimes Against the Person, § 142.01
(Matthew Bender).
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524. Second Degree Murder: Peace Officer (Pen. Code, § 190(b),
(c))

If you find the defendant guilty of second degree murder [as charged in
Count ], you must then decide whether the People have proved
the additional allegation that (he/she) murdered a peace officer.

To prove this allegation the People must prove that:

1. _ <insert officer’s name, excluding title> was a peace
officer lawfully performing (his/her) duties as a peace officer;

[AND]

2. When the defendant killed <insert officer’s name,
excluding title>, the defendant knew, or reasonably should have
known,that _ <insert officer’s name, excluding title>
was a peace officer who was performing (his/her) duties(;/.)

<Give element 3 when defendant charged with Pen. Code, § 190(c)>
[AND

3. The defendant (intended to Kill the peace officer/ [or] intended to
inflict great bodily injury on the peace officer/ [or] personally
used a (deadly or dangerous weapon/ [or] firearm) in the
commission of the offense).]

[Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.]

[A deadly or dangerous weapon is any object, instrument, or weapon
[that is inherently deadly or dangerous or one] that is used in such a
way that it is capable of causing and likely to cause death or great
bodily injury.]

[An object is inherently deadly if it is deadly or dangerous in the
ordinary use for which it was designed.]

[A firearm is any device designed to be used as a weapon, from which a
projectile is discharged or expelled through a barrel by the force of an
explosion or other form of combustion.]

[Someone personally uses a (deadly weapon/ [or] firearm) if he or she
intentionally does any of the following:

1. Displays the weapon in a menacing manner;
2. Hits someone with the weapon;
OR

3. Fires the weapon.]
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[The People allege that the defendant <insert all of the
factors from element 3 when multiple factors are alleged>. You may not
find the defendant guilty unless you all agree that the People have
proved at least one of these alleged facts and you all agree on which fact
or facts were proved. You do not need to specify the fact or facts in your
verdict.]

[A person who is employed as a police officerby _ <insert
name of agency that employs police officer> is a peace officer.]

[A person employed by _ <insert name of agency that employs
peace officer, e.g., “the Department of Fish and Wildlife”> is a peace officer
if __ <insert description of facts necessary to make employee a
peace officer, e.g., “designated by the director of the agency as a peace
officer”>.]

[The duties of (a/an) ____ <insert title of peace officer> include
<insert job duties>.]

<When lawful performance is an issue, give the following paragraph and
Instruction 2670, Lawful Performance: Peace Officer.>

[A peace officer is not lawfully performing his or her duties if he or she
is (unlawfully arresting or detaining someone/ [or] using unreasonable or
excessive force in his or her duties). Instruction 2670 explains (when an
arrest or detention is unlawful/ [and] when force is unreasonable or
excessive).]

New January 2006, Revised August 2009, February 2013, September 2019,
September 2020, March 2022, October 2025

BENCH NOTES

Instructional Duty

The court has a sua sponte duty to give an instruction defining the elements of the
sentencing enhancement. (See People v. Marshall (2000) 83 Cal.App.4th 186,
193-195 [99 Cal.Rptr.2d 441]; Apprendi v. New Jersey (2000) 530 U.S. 466,
475-476, 490 [120 S.Ct. 2348, 147 L.Ed.2d 435].)

If the defendant is charged under Penal Code section 190(b), give only elements 1
and 2. If the defendant is charged under Penal Code section 190(c), give all three
elements, specifying the appropriate factors in element 3, and give the appropriate
definitions, which follow in brackets. Give the bracketed unanimity instruction if the
prosecution alleges more than one factor in element 3.

In order to be “engaged in the performance of his or her duties,” a peace officer

must be acting lawfully. (People v. Gonzalez (1990) 51 Cal.3d 1179, 1217 [275

Cal.Rptr. 729, 800 P.2d 1159].) “[D]isputed facts bearing on the issue of legal cause

must be submitted to the jury considering an engaged-in-duty element.” (Ibid.) If
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excessive force is an issue, the court has a sua sponte duty to instruct the jury that
the defendant is not guilty of the offense charged, or any lesser included offense in
which lawful performance is an element, if the defendant used reasonable force in
response to excessive force. (People v. Olguin (1981) 119 Cal.App.3d 39, 4647
[173 Cal.Rptr. 663].) On request, the court must instruct that the prosecution has the
burden of proving the lawfulness of the arrest beyond a reasonable doubt. (People v.
Castain (1981) 122 Cal.App.3d 138, 145 [175 Cal.Rptr. 651].) If lawful
performance is an issue, give the bracketed paragraph on lawful performance and
the appropriate portions of CALCRIM No. 2670, Lawful Performance: Peace
Officer.

The jury must determine whether the alleged victim is a peace officer. (People v.
Brown (1988) 46 Cal.3d 432, 444-445 [250 Cal.Rptr. 604, 758 P.2d 1135].) The
court may instruct the jury on the appropriate definition of “peace officer” from the
statute (e.g., “a Garden Grove Regular Police Officer and a Garden Grove Reserve
Police Officer are peace officers”). (Ibid.) However, the court may not instruct the
jury that the alleged victim was a peace officer as a matter of law (e.g., “Officer
Reed was a peace officer”). (Ibid.) If the alleged victim is a police officer, give the
bracketed sentence that begins with “A person employed as a police officer.” If the
alleged victim is another type of peace officer, give the bracketed sentence that
begins with “A person employed by.”

“Peace officer,” as used in this statute, means ‘“‘as defined in subdivision (a) of

Section 830.1, subdivision (a), (b), or (c) of Section 830.2, subdivision (a) of
Section 830.33, or Section 830.5.” (Pen. Code, § 190(b) & (¢).)

The court may give the bracketed sentence that begins, “The duties of a
_ <inserttitle. . ..> include,” on request. The court may insert a
description of the officer’s duties such as “the correct service of a facially valid
search warrant.” (People v. Gonzalez (1990) 51 Cal.3d 1179, 1222 [275 Cal.Rptr.
729, 800 P.2d 1159].)

Give the bracketed phrase “that is inherently deadly or one” and give the bracketed
definition of inherently deadly only if the object is a deadly weapon as a matter of
law. (People v. Stutelberg (2018) 29 Cal.App.5th 314, 317-318 [240 Cal.Rptr.3d
156].)

AUTHORITY
e Second Degree Murder of a Peace Officer. Pen. Code, § 190(b) & (c).
e Personally Used Deadly or Dangerous Weapon. Pen. Code, § 12022.
e Personally Used Firearm. Pen. Code, § 12022.5.
¢ Personal Use. Pen. Code, § 1203.06(b)(2).

e “Inherently Deadly” Defined. People v. Perez (2018) 4 Cal.5th 1055, 1065 [232
Cal.Rptr.3d 51, 416 P.3d 42]; People v. Aguilar (1997) 16 Cal.4th 1023,
1028-1029 [68 Cal.Rptr.2d 655, 945 P.2d 1204].

* Examples of Noninherently Deadly Weapon. People v. Aledamat (2019) 8
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Cal.5th 1, 6 [251 Cal.Rptr.3d 371, 447 P.3d 277] [box cutter]; People v. Perez
(2018) 4 Cal.5th 1055, 1065 [232 Cal.Rptr.3d 51, 416 P.3d 42] [vehicle]; People
v. McCoy (1944) 25 Cal.2d 177, 188 [153 P.2d 315] [knife].

SECONDARY SOURCES

1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Crimes Against the
Person, § 91.

3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73,
Defenses and Justifications, § 73.15[2] (Matthew Bender).

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 87, Death
Penalty, § 87.13[7] (Matthew Bender).

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, Crimes
Against the Person, § 142.01[4][c] (Matthew Bender).
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525. Second Degree Murder: Discharge From Motor Vehicle (Pen.
Code, § 190(d))

If you find the defendant guilty of second degree murder [as charged in
Count ], you must then decide whether the People have proved
the additional allegation that the murder was committed by shooting a
firearm from a motor vehicle.

To prove this allegation, the People must prove that:

1. (The defendant/ __ <insert name or description of
principal if not defendant>) killed a person by shooting a firearm
from a motor vehicle;

2. (The defendant/ __ <insert name or description of
principal if not defendant>) intentionally shot at a person who was
outside the vehicle;

AND

3. When (the defendant/ __ <insert name or description of
principal if not defendant>) shot a firearm, (the defendant/
______ <insert name or description of principal if not
defendant>) intended to inflict great bodily injury on the person
outside the vehicle.

[A firearm is any device designed to be used as a weapon, from which a
projectile is discharged or expelled through a barrel by the force of an
explosion or other form of combustion.]

[A motor vehicle includes (a/an) (passenger vehicle/motorcycle/motor
scooter/bus/school bus/commercial vehicle/truck tractor and trailer/
<insert other type of motor vehicle>).]

[Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.]

[The term[s] (great bodily injuryl,]/ firearm[,]/ [and] motor vehicle) (is/are)
defined in another instruction to which you should refer.]

[The People must prove that the defendant intended that the person shot
at suffer great bodily injury when (he/she/ ___ <insert name or
description of principal if not defendant>) shot from the vehicle. However,
the People do not have to prove that the defendant intended to injure
the specific person who was actually Killed.]

The People have the burden of proving this allegation beyond a
reasonable doubt. If the People have not met this burden, you must find
that this allegation has not been proved.
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New January 2006; Revised September 2020, October 2025
BENCH NOTES

Instructional Duty

The court has a sua sponte duty to give this instruction defining the elements of the
sentencing enhancement. (See People v. Marshall (2000) 83 Cal.App.4th 186,
193-195 [99 Cal.Rptr.2d 441]; Apprendi v. New Jersey (2000) 530 U.S. 466,
475-476, 490 [120 S.Ct. 2348, 147 L.Ed.2d 435].)

The statute does not specify whether the defendant must personally intend to inflict
great bodily injury or whether accomplice liability may be based on a principal who
intended to inflict great bodily injury even if the defendant did not. The instruction

has been drafted to provide the court with both alternatives in element 3.

Give the relevant bracketed definitions unless the court has already given the
definition in other instructions. In such cases, the court may give the bracketed
sentence stating that the term is defined elsewhere.

Give the bracketed paragraph that begins with “The People must prove that the
defendant intended,” if the evidence shows that the person killed was not the person
the defendant intended to harm when shooting from the vehicle. (People v. Sanchez
(2001) 26 Cal.4th 834, 851, fn. 10 [111 Cal.Rptr.2d 129, 29 P.3d 209].)

AUTHORITY
* Second Degree Murder, Discharge From Vehicle. Pen. Code, § 190(d).

SECONDARY SOURCES

1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Crimes Against the
Person, § 91.

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, Crimes
Against the Person, § 142.01[1][a], [2][a][vii], [4][c] (Matthew Bender).
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person is present at the scene of a crime or fails to prevent the crime
does not, by itself, make him or her an aider and abettor.]

[It is not necessary that the perpetrator or the defendant be aware of the
existence of a fetus to be guilty of murdering that fetus.]

[A fetus is an unborn human being that has progressed beyond the
embryonic stage after major structures have been outlined, which
typically occurs at seven to eight weeks after fertilization.]

[An act causes death if the death is the direct, natural, and probable
consequence of the act and the death would not have happened without
the act. A natural and probable consequence is one that a reasonable
person would know is likely to happen if nothing unusual intervenes. In
deciding whether a consequence is natural and probable, consider all of
the circumstances established by the evidence.]

[A person who aids and abets a crime is not guilty of that crime if he or
she withdraws before the crime is committed. To withdraw, a person
must do two things:

1. He or she must notify everyone else he or she knows is involved
in the commission of the crime that he or she is no longer
participating. The notification must be made early enough to
prevent the commission of the crime.

AND

2. He or she must do everything reasonably within his or her power
to prevent the crime from being committed. He or she does not
have to actually prevent the crime.

The People have the burden of proving beyond a reasonable doubt that
the defendant did not withdraw. If the People have not met this burden,
you may not find the defendant guilty under an aiding and abetting
theory.]

New September 2023; Revised October 2025
BENCH NOTES

Instructional Duty

The court has a sua sponte duty to instruct on aiding and abetting when the
prosecution relies on it as a theory of culpability. (People v. Beeman (1984) 35
Cal.3d 547, 560-561 [199 Cal.Rptr. 60, 674 P.2d 1318].)

If there is evidence that the defendant was merely present at the scene or only had
knowledge that a crime was being committed, the court has a sua sponte duty to
give the bracketed paragraph that begins with: “If you conclude that defendant was
present.” (People v. Boyd (1990) 222 Cal.App.3d 541, 557 fn.14 [271 Cal.Rptr.
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738]; In re Michael T. (1978) 84 Cal.App.3d 907, 911 [149 Cal.Rptr. 87].)

If there is evidence that the defendant withdrew from participation in the crime, the
court has a sua sponte duty to give the bracketed portion regarding withdrawal.
(People v. Norton (1958) 161 Cal.App.2d 399, 403 [327 P.2d 87]; People v. Ross
(1979) 92 Cal.App.3d 391, 404-405 [154 Cal.Rptr. 783].)

If the prosecution’s theory of the case is that the defendant committed murder based
on his or her failure to perform a legal duty, the court may modify this instruction,
consistent with the language in CALCRIM No. 520, First or Second Degree Murder
With Malice Aforethought.

Related Instructions

Give CALCRIM No. 520, Murder: First or Second Degree Murder With Malice
Aforethought and CALCRIM No. 400, Aiding and Abetting: General Principles,
before this instruction. Note that Penal Code section 30 uses “principal” but that
CALCRIM Nos. 400 and 526 substitute “perpetrator” for clarity.

AUTHORITY

e Instructional Requirements. People v. Reyes (2023) 14 Cal.5th 981, 992 [309
Cal.Rptr.3d 832, 531 P.3d 357].

* Aiding and Abetting Liability for Implied Malice Murder. People v. Reyes,
supra, 14 Cal.5th at pp. 990-991; People v. Gentile (2020) 10 Cal.5th 830,
850-851 [272 Cal.Rptr.3d 814, 477 P.3d 539].

* Presence or Knowledge Insufficient. People v. Boyd (1990) 222 Cal.App.3d 541,
557 tn.14 [271 Cal.Rptr. 738]; In re Michael T., supra, 84 Cal.App.3d at p. 911.

*  “Dangerous to Human Life” Defined. People v. Reyes, supra, 14 Cal.5th at p.
989.

e “Fetus” Defined. People v. Davis (1994) 7 Cal.4th 797, 814-815 [30 Cal.Rptr.2d
50, 872 P.2d 591]; People v. Taylor (2004) 32 Cal.4th 863, 867 [11 Cal.Rptr.3d
510, 86 P.3d 881].

e Withdrawal. People v. Norton, supra, 161 Cal.App.2d at p. 403; People v. Ross
(1979) 92 Cal.App.3d 391, 404-405 [154 Cal.Rptr. 783].

e Parental Duty to Protect. People v. Collins (2025) 17 Cal.5th 293, 308-310 [328
Cal.Rptr.3d 641, 561 P.3d 801].

COMMENTARY

In recognizing that Penal Code section 188(a)(3) bars imputed malice, and therefore
bars conviction of second degree murder under a natural and probable consequences
theory, the California Supreme Court further held that: “an aider and abettor who
does not expressly intend to aid a killing can still be convicted of second degree
murder if the person knows that his or her conduct endangers the life of another and
acts with conscious disregard for life.” (People v. Gentile, supra, 10 Cal.5th at pp.
850-851.) Unlike imputed malice, which involves vicarious liability, implied malice
involves the concept of natural and probable consequences, which is still permissible
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because implied malice: “is based upon the natural and probable consequences of a
defendant’s own act committed with knowledge of and disregard for the risk of
death the act carries.” (People v. Vargas, supra, 84 Cal.App.5th at p. 953 fn. 6.)
Therefore, aiding and abetting implied malice murder remains a valid theory of
liability, notwithstanding the statutory changes effected by Senate Bill 1437 (Stats.
2018, ch. 1015) and Senate Bill 775 (Stats. 2021, ch. 551). (See People v. Reyes,
supra, 14 Cal.5th at pp. 990-991.)
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decedent/victim> had threatened or harmed others in the past, you may
consider that information in evaluating the defendant’s beliefs.]

[If you find that the defendant received a threat from someone else that
(he/she) associated with __ <insert name of decedent/victim>,
you may consider that threat in evaluating the defendant’s beliefs.]

[Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.]

The People have the burden of proving beyond a reasonable doubt that
the defendant was not acting in (imperfect self-defense/ [or] imperfect
defense of another). If the People have not met this burden, you must
find the defendant not guilty of murder.

New January 2006; Revised August 2012, February 2015, September 2020, March
2022, September 2022, March 2024,* February 2025, October 2025

* Denotes changes only to bench notes and other commentaries.

BENCH NOTES

Instructional Duty

The court has a sua sponte duty to instruct on voluntary manslaughter on either
theory, heat of passion or imperfect self-defense, when evidence of either is
“substantial enough to merit consideration” by the jury. (People v. Breverman (1998)
19 Cal.4th 142, 153-163 [77 Cal.Rptr.2d 870, 960 P.2d 1094]; People v. Barton
(1995) 12 Cal.4th 186, 201 [47 Cal.Rptr.2d 569, 906 P.2d 531].)

See discussion of imperfect self-defense in Related Issues section of CALCRIM No.
505, Justifiable Homicide: Self-Defense or Defense of Another.

Related Instructions

CALCRIM No. 505, Justifiable Homicide: Self-Defense or Defense of Another.
CALCRIM No. 3470, Right to Self-Defense or Defense of Another (Non-Homicide).
CALCRIM No. 3471, Right to Self-Defense: Mutual Combat or Initial Aggressor.
CALCRIM No. 3472, Right to Self-Defense: May Not Be Contrived.

AUTHORITY
e Elements. Pen. Code, § 192(a).

e “Imperfect Self-Defense” Defined. People v. Flannel (1979) 25 Cal.3d 668,
680-683 [160 Cal.Rptr. 84, 603 P.2d 1]; People v. Barton, supra, 12 Cal.4th at
p- 201; In re Christian S. (1994) 7 Cal.4th 768, 773 [30 Cal.Rptr.2d 33, 872 P.2d
574]; see People v. Uriarte (1990) 223 Cal.App.3d 192, 197-198 [272 Cal.Rptr.
693] [insufficient evidence to support defense of another person].

e Imperfect Defense of Others. People v. Randle (2005) 35 Cal.4th 987, 995-1000
[28 Cal.Rptr.3d 725, 111 P.3d 987], overruled on another ground in People v.
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Chun (2009) 45 Cal.4th 1172 [91 Cal.Rptr.3d 106, 203 P.3d 425].

* Availability of Imperfect Self-Defense. People v. Enraca (2012) 53 Cal.4th 735,
761 [137 Cal.Rptr.3d 117, 269 P.3d 543] [not available]; People v. Vasquez
(2006) 136 Cal.App.4th 1176, 1179-1180 [39 Cal.Rptr.3d 433] [available].

e Imperfect Self-Defense Does Not Apply When Defendant’s Belief in Need for
Self-Defense Is Entirely Delusional. People v. Elmore (2014) 59 Cal.4th 121,
145 [172 Cal.Rptr.3d 413, 325 P.3d 951].

e This Instruction Upheld. People v. Lopez (2011) 199 Cal.App.4th 1297, 1306
[132 Cal.Rptr.3d 248]; People v. Genovese (2008) 168 Cal.App.4th 817, 832 [85
Cal.Rptr.3d 664].

* Defendant Relying on Imperfect Self-Defense Must Actually, Although Not
Reasonably, Associate Threat With Victim. People v. Minifie (1996) 13 Cal.4th
1055, 1069 [56 Cal.Rptr.2d 133, 920 P.2d 1337] [in dicta].

LESSER INCLUDED OFFENSES

* Attempted Voluntary Manslaughter. People v. Van Ronk (1985) 171 Cal.App.3d
818, 822 [217 Cal.Rptr. 581]; People v. Williams (1980) 102 Cal.App.3d 1018,
1024-1026 [162 Cal.Rptr. 748].

Involuntary manslaughter is not a lesser included offense of voluntary manslaughter.
(People v. Orr (1994) 22 Cal.App.4th 780, 784 [27 Cal.Rptr.2d 553].)

RELATED ISSUES
Intimate Partner Battering and Its Effects

Evidence relating to intimate partner battering (formerly “battered women’s
syndrome”) and its effects may be considered by the jury when deciding if the
defendant actually feared the batterer and if that fear was reasonable. (See People v.
Humphrey (1996) 13 Cal.4th 1073, 1082-1089 [56 Cal.Rptr.2d 142, 921 P.2d 1]; see
also In re Walker (2007) 147 Cal.App.4th 533, 536, fn.1 [54 Cal.Rptr.3d 411].)

Blakeley Not Retroactive

The decision in Blakeley—that one who, acting with conscious disregard for life,
unintentionally kills in imperfect self-defense is guilty of voluntary
manslaughter—may not be applied to defendants whose offense occurred prior to
Blakeley’s June 2, 2000, date of decision. (People v. Blakeley (2000) 23 Cal.4th 82,
91-93 [96 Cal.Rptr.2d 451, 999 P.2d 675].) If a defendant asserts a killing was done
in an honest but mistaken belief in the need to act in self-defense and the offense
occurred prior to June 2, 2000, the jury must be instructed that an unintentional
killing in imperfect self-defense is involuntary manslaughter. (People v. Johnson
(2002) 98 Cal.App.4th 566, 576-577 [119 Cal.Rptr.2d 802]; People v. Blakeley,
supra, 23 Cal.4th at p. 93.)

Inapplicable to Felony Murder

Imperfect self-defense does not apply to felony murder. “Because malice is
irrelevant in first and second degree felony murder prosecutions, a claim of
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imperfect self-defense, offered to negate malice, is likewise irrelevant.” (See People
v. Tabios (1998) 67 Cal.App.4th 1, 6-9 [78 Cal.Rptr.2d 753]; see also People v.
Anderson (1991) 233 Cal.App.3d 1646, 1666 [285 Cal.Rptr. 523]; People v.
Loustaunau (1986) 181 Cal.App.3d 163, 170 [226 Cal.Rptr. 216].)

Fetus

Manslaughter does not apply to the death of a fetus. (People v. Carlson (1974) 37
Cal.App.3d 349, 355 [112 Cal.Rptr. 321].) While the Legislature has included the
killing of a fetus, as well as a human being, within the definition of murder under
Penal Code section 187, it has “left untouched the provisions of section 192,
defining manslaughter [as] the ‘unlawful killing of a human being.” ” (37
Cal.App.3d at p. 355.)

See also the Related Issues section to CALCRIM No. 505, Justifiable Homicide:
Self-Defense or Defense of Another.

Reasonable Person Standard Not Modified by Evidence of Mental Impairment

In People v. Jefferson (2004) 119 Cal.App.4th 508, 519 [14 Cal.Rptr.3d 473], the
court rejected the argument that the reasonable person standard for self-defense
should be the standard of a mentally ill person like the defendant. “The common
law does not take account of a person’s mental capacity when determining whether
he has acted as the reasonable person would have acted. The law holds ‘the
mentally deranged or insane defendant accountable for his negligence as if the
person were a normal, prudent person.” (Prosser & Keeton, Torts (5th ed. 1984)

§ 32, p. 177.)” (Ibid.; see also Rest.2d Torts, § 283B.)

Reasonable Person Standard and Physical Limitations

A defendant’s physical limitations are relevant when deciding the reasonable person
standard for self-defense. (People v. Horn (2021) 63 Cal.App.5th 672, 686 [277
Cal.Rptr.3d 901].) See also CALCRIM No. 3429, Reasonable Person Standard for
Physically Disabled Person.

SECONDARY SOURCES

1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Crimes Against the
Person, §§ 142-144.

3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73,
Defenses and Justifications, § 73.11[1][c], [2][a] (Matthew Bender).

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85,
Submission to Jury and Verdict, §§ 85.03[2][g], 85.04[1][c] (Matthew Bender).

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, Crimes
Against the Person, §§ 142.01[3][d.1], [e], 142.02[1][a], [e], [f], [2][a], [3][c]
(Matthew Bender).
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580. Involuntary Manslaughter: Lesser Included Offense (Pen.
Code, § 192(b))

When a person commits an unlawful killing but does not intend to kill
and does not act with conscious disregard for human life, then the crime
is involuntary manslaughter.

The difference between other homicide offenses and involuntary
manslaughter depends on whether the person was aware of the risk to
life that his or her actions created and consciously disregarded that risk.
An unlawful killing caused by a willful act done with full knowledge and
awareness that the person is endangering the life of another, and done in
conscious disregard of that risk, is voluntary manslaughter or murder.
An unlawful Killing resulting from a willful act committed without intent
to kill and without conscious disregard of the risk to human life is
involuntary manslaughter.

The defendant committed involuntary manslaughter if:

1. The defendant committed (a crime/ [or] a lawful act in an
unlawful manner);

2. The defendant committed the (crime/ [or] act) with criminal
negligence;

AND
3. The defendant’s acts caused the death of another person.

[The People allege that the defendant committed the following crime[s]:
__ <insert misdemeanor(s]/infraction[s])/noninherently dangerous
(felony/felonies)/inherently dangerous assaultive (felony/felonies)>.

Instruction[s] _ tell[s] you what the People must prove in
order to prove that the defendant committed _ <insert
misdemeanor[s]/infraction[s])/ noninherently dangerous (felony/felonies)/
inherently dangerous assaultive (felony/felonies)>.]

[The People [also] allege that the defendant committed the following
lawful act[s] with criminal negligence: <insert act[s]
alleged>.]

Criminal negligence involves more than ordinary carelessness,
inattention, or mistake in judgment. A person acts with criminal
negligence when:

1. He or she acts in a reckless way that creates a high risk of death
or great bodily injury;

AND
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2. A reasonable person would have known that acting in that way
would create such a risk.

In other words, a person acts with criminal negligence when the way he
or she acts is so different from the way an ordinarily careful person
would act in the same situation that his or her act amounts to disregard
for human life or indifference to the consequences of that act.

[An act causes death if the death is the direct, natural, and probable
consequence of the act and the death would not have happened without
the act. A natural and probable consequence is one that a reasonable
person would know is likely to happen if nothing unusual intervenes. In
deciding whether a consequence is natural and probable, consider all of
the circumstances established by the evidence.]

[There may be more than one cause of death. An act causes death only if
it is a substantial factor in causing the death. A substantial factor is more
than a trivial or remote factor. However, it does not need to be the only
factor that causes the death.]

Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.

[The People allege that the defendant committed the following (crime[s]/
[and] lawful act[s] with criminal negligence): _ <insert alleged
predicate acts when multiple acts alleged>. You may not find the
defendant guilty unless all of you agree that the People have proved that
the defendant committed at least one of these alleged acts and you all
agree that the same act or acts were proved.]

In order to prove murder or voluntary manslaughter, the People have
the burden of proving beyond a reasonable doubt that the defendant
acted with intent to kill or with conscious disregard for human life. If
the People have not met either of these burdens, you must find the
defendant not guilty of murder and not guilty of voluntary
manslaughter.

New January 2006; Revised April 2011, February 2013, September 2018, September
2020, September 2022, October 2025

BENCH NOTES

Instructional Duty

The court has a sua sponte duty to instruct on involuntary manslaughter as a lesser
included offense of murder when there is sufficient evidence that the defendant
lacked malice. (People v. Glenn (1991) 229 Cal.App.3d 1461, 1465-1467 [280
Cal.Rptr. 609], overruled in part in People v. Blakeley (2000) 23 Cal.4th 82, 91 [96
Cal.Rptr.2d 451, 999 P.2d 675].)
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When instructing on involuntary manslaughter as a lesser offense, the court has a
sua sponte duty to instruct on both theories of involuntary manslaughter
(misdemeanor/infraction/noninherently dangerous felony/inherently dangerous
assaultive felony and lawful act committed without due caution and circumspection)
if both theories are supported by the evidence. (People v. Lee (1999) 20 Cal.4th 47,
61 [82 Cal.Rptr.2d 625, 971 P.2d 1001].) In element 2, instruct on either or both of
theories of involuntary manslaughter as appropriate.

The court has a sua sponte duty to specify the predicate misdemeanor, infraction, or
noninherently dangerous felony alleged and to instruct on the elements of the
predicate offense(s). (People v. Milham (1984) 159 Cal.App.3d 487, 506 [205
Cal.Rptr. 688]; People v. Ellis (1999) 69 Cal.App.4th 1334, 1339 [82 Cal.Rptr.2d
409]; People v. Burroughs (1984) 35 Cal.3d 824, 835 [201 Cal.Rptr. 319, 678 P.2d
894], disapproved on other grounds in People v. Blakeley, supra, 23 Cal.4th at p.
89.)

The court has a sua sponte duty to instruct on involuntary manslaughter based on
the commission of an inherently dangerous assaultive felony and to instruct on the
elements of the predicate offense(s). (People v. Brothers (2015) 236 Cal.App.4th 24,
33-34 [186 Cal.Rptr.3d 98]; see also People v. Bryant (2013) 56 Cal.4th 959, 964
[157 Cal.Rptr.3d 522, 301 P.3d 1136].)

If causation is at issue, the court has a sua sponte duty to instruct on proximate
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590-591 [35 Cal.Rptr.
401].) If the evidence indicates that there was only one cause of death, the court
should give the “direct, natural, and probable” language in the first bracketed
paragraph on causation. If there is evidence of multiple causes of death, the court
should also give the “substantial factor” instruction in the second bracketed
paragraph on causation. (See People v. Autry (1995) 37 Cal.App.4th 351, 363 [43
Cal.Rptr.2d 135]; People v. Pike (1988) 197 Cal.App.3d 732, 746747 [243
Cal.Rptr. 54].) See also CALCRIM No. 620, Causation: Special Issues.

In cases involving vehicular manslaughter (Pen. Code, § 192(c)), there is a split in
authority on whether there is a sua sponte duty to give a unanimity instruction
when multiple predicate offenses are alleged. (People v. Gary (1987) 189
Cal.App.3d 1212, 1218 [235 Cal.Rptr. 30], overruled on other grounds in People v.
Flood (1998) 18 Cal.4th 470, 481 [76 Cal.Rptr.2d 180, 957 P.2d 869]; People v.
Durkin (1988) 205 Cal.App.3d Supp. 9, 13 [252 Cal.Rptr. 735]; People v. Mitchell
(1986) 188 Cal.App.3d 216, 222 [232 Cal.Rptr. 438]; People v. Leffel (1988) 203
Cal.App.3d 575, 586-587 [249 Cal.Rptr. 906].) A unanimity instruction is included
in a bracketed paragraph, should the court determine that such an instruction is
appropriate.

AUTHORITY

* “Involuntary Manslaughter” Defined. Pen. Code, § 192(b).

e Due Caution and Circumspection. People v. Penny (1955) 44 Cal.2d 861,
879-880 [285 P.2d 926]; People v. Rodriguez (1960) 186 Cal.App.2d 433, 440
[8 Cal.Rptr. 863].
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* Criminal Negligence Requirement; This Instruction Upheld. People v. Butler
(2010) 187 Cal.App.4th 998, 1014 [114 Cal.Rptr.3d 696].

e Unlawful Act Not Amounting to a Felony. People v. Thompson (2000) 79
Cal.App.4th 40, 53 [93 Cal.Rptr.2d 803].

* Unlawful Act Must Be Dangerous Under the Circumstances of Its Commission.
People v. Wells (1996) 12 Cal.4th 979, 982 [50 Cal.Rptr.2d 699, 911 P.2d 1374];
People v. Cox (2000) 23 Cal.4th 665, 674 [97 Cal.Rptr.2d 647, 2 P.3d 1189].

e Proximate Cause. People v. Roberts (1992) 2 Cal.4th 271, 315-321 [6
Cal.Rptr.2d 276, 826 P.2d 274]; People v. Rodriguez, supra, 186 Cal.App.2d at
p- 440.

e Lack of Due Caution and Circumspection Contrasted With Conscious Disregard
of Life. People v. Watson (1981) 30 Cal.3d 290, 296-297 [179 Cal.Rptr. 43, 637
P.2d 279]; People v. Evers (1992) 10 Cal.App.4th 588, 596 [12 Cal.Rptr.2d 637].

* Inherently Dangerous Assaultive Felonies. People v. Bryant, supra, 56 Cal.4th at
p. 964; People v. Brothers, supra, 236 Cal.App.4th at pp. 33-34.

LESSER INCLUDED OFFENSES

Involuntary manslaughter is a lesser included offense of both degrees of murder, but
it is not a lesser included offense of voluntary manslaughter. (People v. Orr (1994)
22 Cal.App.4th 780, 784 [27 Cal.Rptr.2d 553].)

There is no crime of attempted involuntary manslaughter. (People v. Johnson (1996)
51 Cal.App.4th 1329, 1332 [59 Cal.Rptr.2d 798]; People v. Broussard (1977) 76
Cal.App.3d 193, 197 [142 Cal.Rptr. 664].)

Aggravated assault is not a lesser included offense of involuntary manslaughter.
(People v. Murray (2008) 167 Cal.App.4th 1133, 1140 [84 Cal.Rptr.3d 676].)

RELATED ISSUES
Imperfect Self-Defense and Involuntary Manslaughter

Imperfect self-defense is a “mitigating circumstance” that “reduce[s] an intentional,
unlawful killing from murder to voluntary manslaughter by negating the element of
malice that otherwise inheres in such a homicide.” (People v. Rios (2000) 23 Cal.4th
450, 461 [97 Cal.Rptr.2d 512, 2 P.3d 1066] [citations omitted, emphasis in
original].) However, evidence of imperfect self-defense may support a finding of
involuntary manslaughter, where the evidence demonstrates the absence of (as
opposed to the negation of) the elements of malice. (People v. Blakeley, supra, 23
Cal.4th at p. 91 [discussing dissenting opinion of Mosk, J.].) Nevertheless, a court
should not instruct on involuntary manslaughter unless there is evidence supporting
the statutory elements of that crime.

See also the Related Issues section to CALCRIM No. 581, Involuntary
Manslaughter: Murder Not Charged.
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SECONDARY SOURCES

4 Witkin & Epstein, California Criminal Law (5th ed. 2024) Crimes Against the
Person, §§ 147-161.

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85,
Submission to Jury and Verdict, § 85.02[2][a][i] (Matthew Bender).

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140,
Challenges to Crimes, §§ 140.02[4], 140.04, Ch. 142, Crimes Against the Person,
§§ 142.01[3][d.1], [e], 142.02[1][a], [b], [e], [f], [2]Ib], [3]1[c] (Matthew Bender).
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581. Involuntary Manslaughter: Murder Not Charged (Pen. Code,
§ 192(b))

The defendant is charged [in Count ] with involuntary
manslaughter [in violation of Penal Code section 192(b)].

To prove that the defendant is guilty of this crime, the People must
prove that:

1. The defendant committed (a crime/ [or] a lawful act in an
unlawful manner);

2. The defendant committed the (crime/ [or] act) with criminal
negligence;

AND
3. The defendant’s acts caused the death of another person.

[The People allege that the defendant committed the following crime[s]:
__ <insert misdemeanor(s]/infraction[s])/noninherently dangerous
(felony/felonies)>.

Instruction[s] _ tell[s] you what the People must prove in
order to prove that the defendant committed _ <insert
misdemeanor|s]/infraction[s])/ noninherently dangerous (felony/felonies)>.]

[The People [also] allege that the defendant committed the following
lawful act[s] with criminal negligence: __ <insert act/[s]
alleged>.]

Criminal negligence involves more than ordinary carelessness,
inattention, or mistake in judgment. A person acts with criminal
negligence when:

1. He or she acts in a reckless way that creates a high risk of death
or great bodily injury;

AND

2. A reasonable person would have known that acting in that way
would create such a risk.

In other words, a person acts with criminal negligence when the way he
or she acts is so different from the way an ordinarily careful person
would act in the same situation that his or her act amounts to disregard
for human life or indifference to the consequences of that act.

[An act causes death if the death is the direct, natural, and probable
consequence of the act and the death would not have happened without
the act. A natural and probable consequence is one that a reasonable
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person would know is likely to happen if nothing unusual intervenes. In
deciding whether a consequence is natural and probable, consider all of
the circumstances established by the evidence.]

[There may be more than one cause of death. An act causes death only if
it is a substantial factor in causing the death. A substantial factor is more
than a trivial or remote factor. However, it does not need to be the only
factor that causes the death.]

Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.

[The People allege that the defendant committed the following (crime[s]/
[and] lawful act[s] with criminal negligence): <insert alleged
predicate acts when multiple acts alleged>. You may not find the
defendant guilty unless all of you agree that the People have proved that
the defendant committed at least one of these alleged acts and you all
agree on which act (he/she) committed.]

New January 2006; Revised April 2011, September 2020, October 2025
BENCH NOTES

Instructional Duty
The court has a sua sponte duty to instruct on the elements of the offense.

The court has a sua sponte duty to instruct on both theories of involuntary
manslaughter (misdemeanor/infraction/noninherently dangerous felony and lawful
act committed without due caution and circumspection) if both theories are
supported by the evidence. (People v. Lee (1999) 20 Cal.4th 47, 61 [82 Cal.Rptr.2d
625, 971 P.2d 1001].) In element 1, instruct on either or both theories of involuntary
manslaughter as appropriate.

The court has a sua sponte duty to specify the predicate misdemeanor, infraction or
noninherently dangerous felony alleged and to instruct on the elements of the
predicate offense(s). (People v. Milham (1984) 159 Cal.App.3d 487, 506 [205
Cal.Rptr. 688]; People v. Ellis (1999) 69 Cal.App.4th 1334, 1339 [82 Cal.Rptr.2d
409]; People v. Burroughs (1984) 35 Cal.3d 824, 835 [201 Cal.Rptr. 319, 678 P.2d
894], disapproved on other grounds in People v. Blakeley (2000) 23 Cal.4th 82, 89
[96 Cal.Rptr.2d 451, 999 P.2d 675].)

If causation is at issue, the court has a sua sponte duty to instruct on proximate
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590-591 [35 Cal.Rptr.
401].) If the evidence indicates that there was only one cause of death, the court
should give the “direct, natural, and probable” language in the first bracketed
paragraph on causation. If there is evidence of multiple causes of death, the court
should also give the “substantial factor” instruction in the second bracketed
paragraph on causation. (See People v. Autry (1995) 37 Cal.App.4th 351, 363 [43
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Cal.Rptr.2d 135]; People v. Pike (1988) 197 Cal.App.3d 732, 746-747 [243
Cal.Rptr. 54].)

In cases involving vehicular manslaughter (Pen. Code, § 192(c)), there is a split in
authority on whether there is a sua sponte duty to give a unanimity instruction
when multiple predicate offenses are alleged. (People v. Gary (1987) 189
Cal.App.3d 1212, 1218 [235 Cal.Rptr. 30], overruled on other grounds in People v.
Flood (1998) 18 Cal.4th 470, 481 [76 Cal.Rptr.2d 180, 957 P.2d 869]; People v.
Durkin (1988) 205 Cal.App.3d Supp. 9, 13 [252 Cal.Rptr. 735]; People v. Mitchell
(1986) 188 Cal.App.3d 216, 222 [232 Cal.Rptr. 438]; People v. Leffel (1988) 203
Cal.App.3d 575, 586-587 [249 Cal.Rptr. 906].) A unanimity instruction is included
in a bracketed paragraph for the court to use at its discretion.

AUTHORITY
* “Involuntary Manslaughter” Defined. Pen. Code, § 192(b).

* Due Caution and Circumspection. People v. Penny (1955) 44 Cal.2d 861,
879-880 [285 P.2d 926]; People v. Rodriguez (1960) 186 Cal.App.2d 433, 440
[8 Cal.Rptr. 863].

e Unlawful Act Not Amounting to a Felony. People v. Thompson (2000) 79
Cal.App.4th 40, 53 [93 Cal.Rptr.2d 803].

* Criminal Negligence Requirement. People v. Butler (2010) 187 Cal.App.4th 998,
1014 [114 Cal.Rptr.3d 696].

e Unlawful Act Must Be Dangerous Under the Circumstances of Its Commission.
People v. Wells (1996) 12 Cal.4th 979, 982 [50 Cal.Rptr.2d 699, 911 P.2d 1374];
People v. Cox (2000) 23 Cal.4th 665, 674 [97 Cal.Rptr.2d 647, 2 P.3d 1189].

e Proximate Cause. People v. Roberts (1992) 2 Cal.4th 271, 315-321 [6
Cal.Rptr.2d 276, 826 P.2d 274]; People v. Rodriguez (1960) 186 Cal.App.2d 433,
440 [8 Cal.Rptr. 863].

* Lack of Due Caution and Circumspection Contrasted With Conscious Disregard
of Life. People v. Watson (1981) 30 Cal.3d 290, 296-297 [179 Cal.Rptr. 43, 637
P.2d 279]; People v. Evers (1992) 10 Cal.App.4th 588, 596 [12 Cal.Rptr.2d 637].

LESSER INCLUDED OFFENSES

There is no crime of attempted involuntary manslaughter. (People v. Johnson (1996)
51 Cal.App.4th 1329, 1332 [59 Cal.Rptr.2d 798].)

Aggravated assault is not a lesser included offense of involuntary manslaughter.
(People v. Murray (2008) 167 Cal.App.4th 1133, 1140 [84 Cal.Rptr.3d 676].)
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RELATED ISSUES

Due Caution and Circumspection

“The words lack of ‘due caution and circumspection’ have been heretofore held to
be the equivalent of ‘criminal negligence.” > (People v. Penny (1955) 44 Cal.2d 861,
879 [285 P.2d 926].)

Felonies as Predicate “Unlawful Act”

“[T]he only logically permissible construction of section 192 is that an unintentional
homicide committed in the course of a noninherently dangerous felony may properly
support a conviction of involuntary manslaughter, if that felony is committed
without due caution and circumspection.” (People v. Burroughs (1984) 35 Cal.3d
824, 835 [201 Cal.Rptr. 319, 678 P.2d 894], disapproved on other grounds in People
v. Blakeley (2000) 23 Cal.4th 82, 89 [96 Cal.Rptr.2d 451, 999 P.2d 675] [practicing
medicine without a license cannot be predicate offense for second degree murder
because not inherently dangerous but can be for involuntary manslaughter even
though Penal Code section 192 specifies an “unlawful act, not amounting to a
felony”].)

No Inherently Dangerous Requirement for Predicate Misdemeanor/Infraction

“[T]he offense which constitutes the ‘unlawful act’ need not be an inherently
dangerous misdemeanor or infraction. Rather, to be an ‘unlawful act’ within the
meaning of section 192(c)(1), the offense must be dangerous under the
circumstances of its commission. An unlawful act committed with gross negligence
would necessarily be s0.” (People v. Wells (1996) 12 Cal.4th 979, 982 [50
Cal.Rptr.2d 699, 911 P.2d 1374].)

Fetus

Manslaughter does not apply to the death of a fetus. (People v. Carlson (1974) 37
Cal.App.3d 349, 355 [112 Cal.Rptr. 321].) While the Legislature has included the
killing of a fetus, as well as a human being, within the definition of murder under
Penal Code section 187, it has “left untouched the provisions of section 192,
defining manslaughter [as] the ‘unlawful killing of a human being.” ” (Ibid.)

SECONDARY SOURCES

1 Witkin & Epstein, California Criminal Law (5th ed. 2024) Crimes Against the
Person, §8§ 153, 147-161.

4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85,
Submission to Jury and Verdict, § 85.02[2][a][i] (Matthew Bender).

6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140,
Challenges to Crimes, §§ 140.02[4], 140.04, Ch. 142, Crimes Against the Person,
§ 142.02[1][a], [b], [e], [f], [2][b], [3][c] (Matthew Bender).
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582. Involuntary Manslaughter: Failure to Perform Legal
Duty—Murder Not Charged (Pen. Code, § 192(b))

The defendant is charged [in Count ] with involuntary
manslaughter [in violation of Penal Code section 192(b)] based on failure
to perform a legal duty.

To prove that the defendant is guilty of this crime, the People must
prove that:

1. The defendant had alegal dutyto _ <insert name of
decedent>;

2. The defendant failed to perform that legal duty;
3. The defendant’s failure was criminally negligent;
AND

4. The defendant’s failure caused the death of __ <insert
name of decedent>.

(A/JAn) ______ <insert description of person owing duty> has a legal
duty to (help/care for/rescue/warn/maintain the property of/

<insert other required action[s]>) ____________ <insert description of
decedent, not name>.

Criminal negligence involves more than ordinary carelessness,
inattention, or mistake in judgment. A person acts with criminal
negligence when:

1. He or she acts in a reckless way that creates a high risk of death
or great bodily injury;

AND

2. A reasonable person would have known that acting in that way
would create such a risk.

In other words, a person acts with criminal negligence when the way he
or she acts is so different from how an ordinarily careful person would
act in the same situation that his or her act amounts to disregard for
human life or indifference to the consequences of that act.

[Great bodily injury means significant or substantial physical injury. It is
an injury that is greater than moderate harm.]

[An act causes death if the death is the direct, natural, and probable

consequence of the act and the death would not have happened without

the act. A natural and probable consequence is one that a reasonable

person would know is likely to happen if nothing unusual intervenes. In
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