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Open to the Public (Cal. Rules of Court, rule 10.75(c)(1))
THIS MEETING IS BEING CONDUCTED BY ELECTRONIC MEANS
THIS MEETING IS BEING RECORDED

Date: July 28, 2016
Time: 3:00 pm - 4:00 pm

Public Call-in Number: 1_'877'820'7831
Listen only passcode: 1259001

Meeting materials will be posted on the advisory committee web page on the California Courts website at
least three business days before the meeting.

Agenda items are numbered for identification purposes only and will not necessarily be considered in the
indicated order.

l. OPEN MEETING (CAL. RULES OoF COURT, RULE 10.75(c)(1))

Call to Order and Roll Call

. PuBLic COMMENT (CAL. RULES OF COURT, RULE 10.75(K)(2))

Written Comment

In accordance with the California Rules of Court, rule 10.75(k)(1), written comments
pertaining to any agenda item of a regularly noticed open meeting can be submitted up to
one complete business day before the meeting. For this specific meeting, comments
should be e-mailed to apjac@jud.ca.gov or mailed or delivered to 455 Golden Gate Ave.,
5th Floor, San Francisco, CA 94102, attention: Latrice Brown. Only written comments
received by July 27™, 2016 will be provided to advisory body members prior to the start
of the meeting.

[Il. DISCUSSION AND POSSIBLE ACTION ITEMS (ITEMS 1-4)

Item 1

Consideration of Budget Change Proposal for FY 2017-2018 Budget — Supreme Court,
Appellate Project (CAP-SF) resubmission of BCP approved by the Judicial Council for
2016-2017 (Action Required)


mailto:apjac@jud.ca.gov
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California Appellate Project—San Francisco (CAP-SF) requests the
Administrative Presiding Justices Advisory Committee to recommend that the
Judicial Council submit a Budget Change Proposal for an $849,000 ($799,000
(14%) ongoing and $50,000 one-time funding) increase in funding for its project.
(Materials provided.)

Facilitators: (Bob Lowney and Deborah Collier-Tucker)

Iltem 2

Consideration of Budget Change Proposal for FY 2017-2018 Budget — Courts of Appeal,
Appellate Projects Resubmission of BCP approved by the Judicial Council for 2016-2017
funding (Action Required)

The Appellate Projects collectively request the Administrative Presiding Justices
Advisory Committee to recommend that the Judicial Council submit a Budget
Change Proposal for a 15% ($2.6 m) (previous years’ request was 12% ($2.1 m)
and $879,409 (5%)) increase in the funding for the Appellate Projects for fiscal
year 2017-2018. (Materials provided.)

Facilitators: (Bob Lowney and Deborah Collier-Tucker)

Iltem 3

Consideration of Budget Change Proposals for FY 2017-2018 Budget — Resubmission of
BCP approved by the Judicial Council for FY’s 2015-2016 and 2016-2017 Funding (Action
Required)

New Justices: At the recommendation of this committee, for fiscal year 2017-2018
funding, the Judicial Council pursued a Budget Change Proposal for 2 appellate
court justices and their necessary chambers staff for Division Two of the Fourth
Appellate District to meet substantial and growing workload demands. Funding
for 2 justices was requested as that would reduce the weighted workload to the
optimal number of 89 cases per justice and would prevent cases from being
transferred from one district to another, which poses a hardship for litigants who
bear the expense and burden of traveling to a distant district. It would also allow
local issues to be decided in the geographic area in which the dispute arose. The
committee may wish to consider recommending that the Judicial Council resubmit
this request for fiscal year 2017-2018.

Facilitators: (Bob Lowney and Deborah Collier-Tucker)
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Item 4

Consideration of Budget Change Proposal for FY 2017-2018 Budget — Funding for
Preventive and On-demand Maintenance (Action Required)

A one-time General Fund augmentation (amount TBD) to perform an assessment
of the two state-owned, court managed appellate court facilities and $226,000
ongoing General Fund augmentation for preventative and on-demand (unforeseen
repairs/replacement) maintenance in these facilities. Preventative maintenance
provides that equipment is regularly inspected and maintained before a break
down occurs. On-demand maintenance addresses unique, unforeseen events. The
appellate courts occupy a total of just over 500,000 square feet of space in 9
facilities. Of the 9 locations, 4 are state owned facilities managed by the
Department of General Services (DGS), 2 are state-owned, court managed
facilities, and 3 are in leased space.

Facilitators: (Bob Lowney and Deborah Collier-Tucker)

Item 5

Consideration of Budget Change Proposal for FY 2017-2018 Budget — Funding for
Statewide Appellate (Supreme Court and Courts of Appeal) Courts Document Management
System (DMS) (Action Required)

This funding request is needed to complete the statewide initiative of moving all
of the Appellate Courts to an E-Filing system that meets the modernization and
public access goals of the Judicial Branch. This project is in alignment with the
Court Technology Governance and Strategic Plan, and it supports the strategic
plan’s goals for promoting the digital court and the tactical plan’s initiative for
document management system expansion.

To date, this project has been deployed at no cost to the Judicial Branch. Now that
the E-Filing project is near completion and has been a no-cost project, it is
Imperative that funding be secured for a DMS. Statewide projects of this
magnitude require funding in an on-going manner or they will not be successful in
meeting the goals and objectives of the Judicial Branch as mentioned above.

Facilitators: (Bob Lowney and Deborah Collier-Tucker)
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Item 6

Consideration of other Budget Change Proposals for FY 2017-2018 Budget (Action
Required)

Committee members may wish to raise other funding requests for the committee’s
consideration.

Presenters: All

IV. INFORMATION ONLY ITEMS (NO ACTION REQUIRED)

No informational items for discussion.

ADJOURNMENT

Adjourn
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a non-profit corporation established by the State Bar of California

CALIFORNIA APPELLATE PROJECT — SAN FRANCISCO

Budget Change Request
July 18, 2016

EXECUTIVE SUMMARY

The Board of Directors of the California Appellate Project has regularly reviewed and approved the
annual contracts with the Court for its San Francisco office (“CAP-SF”) since its inception. Last year’s
Budget Change Request, which was approved by the Judicial Council, failed at the Department of
Finance level, and for the last nine years there have been no increases in contract revenue. The request
contained herein is similar to last year’s request in many regards.

As we stated last year, a number of cost factors over which the Board has no control cause great
concern to the Board and compel this appeal for additional funding. We now face considerable risk of
having to diminish services to the Court and inability to meet obligations.

Due to budgetary constraints, CAP-SF has maintained unfilled vacancies in its attorney and support
staff positions alike. At the same time, changes in governing law and the dynamics of the appointment
process have led to increases in the extent and complexity of the required assistance services and
training. The inability to increase salaries has made it difficult to remain competitive with other
agencies and has impeded CAP-SF’s ability to replace senior attorney staff members.

We also face sharply rising costs for healthcare, occupancy rate increases, and case-related supportive
services.

The current contract amount for CAP-SF is $5,585,218. Our best estimate of the actual annual increase
necessary to fully realize the Court’s expectations of the level professionalism, expertise, and
effectiveness that CAP-SF has historically provided is $1,750,000. In light of our understanding of
financial constraints and the practical realities of the budgeting process, CAP-SF is requesting a 14%
increase in its annual budget, or $799,000, which does not reflect the actual needs of CAP-SF to
perform the services expected under its contract. In addition, as described below, we are seeking a one-
time allotment of $50,000 for the purpose of migrating the seriously-outdated CAPSF.org website to a
modern, well-functioning platform.



CAP-SF’s Vital Role

Representation in California capital postconviction proceedings is provided by private attorneys and
public agencies. Appointments to automatic appeals to the California Supreme Court are made to the
Office of the State Public Defender (“OSPD”), created in 1976, or to members of a panel of private
attorneys. Appointments to habeas corpus proceedings, which in most instances are made after the
conclusion of the automatic appeal, are made to the California Habeas Corpus Resource Center
(“HCRC”), created in 1998, or to the private attorney panel.

CAP-SF was established in 1983 by the State Bar of California at the request of the California Supreme
Court to provide assistance to the members of the private attorney panel and to the Supreme Court.
With a current staff of 36, including 17 attorneys, CAP-SF serves as a legal resource center for private
counsel appointed in capital appeals, and habeas corpus and clemency proceedings. CAP-SF plays a
vital role in implementing the constitutional right to counsel for indigent defendants in capital post-

conviction proceedings, by:

e developing a staff with unique expertise and training, and the skill to share that expertise
with court appointed counsel;

¢ producing training programs that impart the specialized knowledge and skills required for
capital postconviction representation;

e creating, accumulating and sharing with appointed counsel both case-specific and genera!
resources—electronic and hard copy—designed to enhance counsel’s ability to perform
competently in the complex arena of capital litigation;

e providing private counsel with assistance and consultations on case-specific issues and
procedures;

e serving as a liaison between appointed counsel and the courts;

e communicating with and responding to defendants on death row for whom counsel has not
yet been appointed;

* engaging in an ongoing dialogue with the Supreme Court to help formulate rules and
policies, including standards of representation, that apply to these cases; and

e evaluating for the Court, upon request, potential attorney s for appointment in these cases,
and informing the Court about the progress of those attorneys already appointed.

Thus, CAP-SF assists attorneys by providing individual case services, training, and litigation resource
materials. CAP-SF assists unrepresented death row inmates by collecting and preserving records and
evidence for later post-conviction use, and by providing advocacy needed before counsel is appointed.

CAP-SF coordinates with OSPD and HCRC with respect to resource materials and training. CAP-SF
presents a number of training programs, including its Capital Appellate Conference, which is presented
annually and is the only conference in California devoted exclusively to California capital direct appeal
work. The conference draws dozens of counsel from the private bar, from the HCRC and OSPD, and
CAP-SF’s entire legal staff. Other programs added recently include the Oral Argument Skills
Workshop and an annual Habeas Skills Workshop.

CAP-SF presents individualized case trainings and moot courts, customizing the trainings to the needs
of each particular counsel and case team. Individual case workshops attended are among the most



successful and popular forms of individualized trainings. CAP-SF conducts numerous moot court
sessions annual to prepare appointed counsel for argument before the California Supreme Court for
both automatic appeal cases and habeas cases in which argument is held.

CAP-SF maintains an extensive collection of litigation resources made available to appointed counsel
These materials include an exhaustive 2,000-page appellate and habeas corpus practice manual; a
5,000-page legal research capital case digest; a newsletter summarizing monthly developments in
capital litigation; investigative guides; sample pleadings; and a prison resource handbook. Many of
these are housed on the CAPSF.org website, which as described below is based on obsolete technology
that needs to be modernized and revamped.

CAP-SF is currently providing assistance to149 private panel attorneys, including 10 associate counsel.
The panel attorneys being assisted by CAP-SF are appointed in approximately 304 active capital
postconviction case components, including more than 180 appeals, 110 habeas corpus matters,
including 30 that have returned from federal court for exhaustion of additional state remedies, as well
as a number of cases in which clemency petitions may become necessary.

As between the HCRC and OSPD, only CAP-SF provides services to the inmates who are awaiting the
appointment of counsel. Because the influx of new death sentences handed down each year outpaces
the rate at which attorneys appointed to represent inmates already on death row, CAP-SF’s
unrepresented inmate caseload increases annually. 270 condemned defendants are represented by
appellate counsel, but not by habeas corpus counsel, for whom CAP-SF is responsible for record
collection. CAP-SF provides assistance to 48 condemned defendants who are not represented by either
appellate or habeas corpus counsel.

Workload Increases

Staff Reductions: Due to funding constraints CAP-SF has suffered significant personnel losses
during the past decade. CAP-SF today has 1.7 fewer FTE attorney positions than December 2009,
amounting to nearly a 10% reduction in attorney staff. During the same time CAP-SF has lost ten
support staff members, including our IT supervisor, due to retirement, resignation, and other reasons.
Currently, CAP-SF has only one general legal assistant who serves all 17 of CAP-SF’s attorneys.

Appointment Dynamics: In years past, many of the Court’s habeas appointments were concurrent
with the appeal appointments, which allowed for an important measure of flexibility in the planning
and timing of the habeas investigation. Currently, the majority of habeas appointments are three-year
appointments, and those appointments serve to place much more rigorous and less flexible demands on
counsel tasked with performing increasingly difficult and complex work. Moreover, a number of the
recent appointments have been made —notwithstanding negative CAP-SF evaluations -- to attorneys
unable to provide adequate representation absent an inordinate expenditure of CAP-SF resources. As a
result of the ongoing delay in the appointment of habeas counsel CAP-SF’s caseload of unrepresented
inmates is steadily increasing.

Executive Clemency: A single-drug lethal injection protocol has been submitted for public comment
and the de facto moratorium on executions and clemency proceedings appears to be nearing the end.
CAP-SF must therefore begin the process of equipping its attorneys to assist counsel in clemency
proceedings. It is likely that CAP-SF will play a substantial role in many of the 20 individuals for
whom clemency is the last remaining option. Neither CAP-SF nor any of the other agencies have ever



faced this magnitude of clemency cases, and CAP-SF is inadequately resourced to address this
challenge of unprecedented scope and complexity.

New training programs: As indicated above, CAP-SF recently added several new training programs
to its regular lineup: (1) a full-day Oral Argument Skills Workshop to improve appointed counsel’s
oral advocacy skills: (2) a one-day New Capital Appellate Lawyer Training session for attorneys, new
to capital appellate practice, a program created at the Court's request; and (3) a Habeas Skills
Workshop. The habeas skills workshop has been designed to train appointed counsel to conduct
comprehensive and thorough investigations, to prepare adequate and timely petitions, and to manage
resources effectively. These training sessions are invaluable and are well worth the time and effort
they require. The investment of time and resources is substantial, however, and it has had significant
impact on the resources available for individual case assistance.

Cost Increases

Since 2008 CAP-SF has experienced a 26% increase in rent and lease operating costs amounting to an
increase of more than $156,000 per year.

CAP-SF has experienced a significant increase in other costs of providing services, including the cost
of materials and services used to manage office operations, case assistance, record collection, and
interpreter fees.

The costs of employee benefits have increased dramatically. Last year, for the first time in many years,
CAP-SF increased attorney salary ranges by three percent. Personnel costs, like all other costs
increases, have been absorbed by reducing our operating reserves. We anticipate net operating loss of
more than $175,000 for fiscal year 2016-2017.

Ongoing Budget Increase Requests

1. Attorney staff: To maintain the requisite level of habeas and appellate assistance services in light
of the workload factors described above, CAP-SF is requesting one additional attorney to provide
habeas and appellate assistance. As a result of the loss through attrition of 1.7 FTE attorney positions,
many of our attorneys have been working considerable amounts of overtime in order to maintain the
level of services required by CAP-SF’s contract with the Judicial Council. Six members of the attorney
staff routinely bill approximately 20 percent to 50 percent over their pro rata share of CAP-SF’s
contract hours. Virtually all of the attorneys assigned to habeas assistance are consistently above their
number of allotted contract hours. That model of assistance is clearly unsustainable in the long haul.

In addition, if executions resume within the next contract period CAP-SF will likely need to seek a
contract supplement to hire an additional attorney with clemency expertise or assign one or more of its
habeas or appellate assistance attorneys to clemency assistance. To meet contract requirements at the
customary level of professionalism, expertise and effectiveness, CAP-SF estimates that a total of three
attorneys would be necessary. Based on our understanding of budgetary constraints and the practical
realities of the process, CAP-SF is limiting its current request to one attorney.

Estimated costs of one attorney (including benefits): $130.000




2. Support staff: In order to meet current and projected demands, CAP-SF’s best estimate is that we
require (1) one investigator to the unrepresented project; (2) one investigator to the habeas team; (3)
one legal secretary and one paralegal to replace staff lost through attrition; and (4) two case managers
to work on digitizing documents and to focus on improving the management of CAP-SF’s online and
hard copy resources, which are utilized by the panel, or six support staff, total. Based on our
understanding of budgetary constraints, we are limiting our current request to 2.5 paralegal staff
positions.

Estimated cost of two and one-half staff positions (including benefits): $200.000

3. Raises: In early 2014, CAP-SF undertook a comparative study of salaries paid at sister agencies
(HCRC and OSPD) and at comparably sized Bay Area non-profit corporations. That research enabled
CAP-SF to clearly understand pay discrepancies. Even in the absence of an increase in contract
revenues, we determined last year that an increase was essential, and we increased attorney salary
ranges by three percent. Additional funding is necessary sustain the increase and to bring some level of
parity to CAP-SF salaries.

Without such increases, CAP-SF would risk losing some of its most experienced and skilled attorneys
due to its prolonged inability to offer raises or even cost of living increases. As to entry-level positions
CAP-SF is similarly at a competitive disadvantage for attracting qualified and skilled attorney or
support staff. We note that although last year’s HCRC budget change proposal was rejected at the
Department of Finance level (like CAP-SF’s), HCRC is a state agency, not a nonprofit like CAP-SF, so
it still obtained a funding increase to cover the cost of across the board salary increases.

Estimated cost: $110.000

4. Training: A corollary to the impact of legal developments on CAP-SF’s practice is the need for
ongoing training of both current and newly-hired staff across the organization. CAP-SF’s role as an
assisting entity and resource center for appointed counsel requires that CAP-SF staff be at the forefront
of understanding and shaping legal developments. In order to fulfill that role, ongoing substantive and
skills training of staff is essential. This is particularly true because CAP-SF in recent years experienced
an unprecedented turnover of its legal staff. Many of the most intensive and useful training sessions for
CAP-SF staff are multiday and held out-of-state.

Requested increase: $ 20,000

5. Record Collection and Preservation: The cost of collecting records continues to increase as
caseloads grow and changes in the law emphasize the need to gather all relevant documents during the
state proceedings. As a result of budget changes, various California courts have substantially increased
the fees for collecting and/or copying documents; some courts charge as much as fifty cents per page.
CAP-SF has had few successes in negotiating lower fees. Instead, CAP-SF has absorbed the new fees
charged by Courts, increased fees charged by state agencies, and fees charged by private copy agencies
who are the only providers of certain types of records (e.g. medical). In 2007, for one example, the
California Department of Public Health charged $13 per birth certificate, $12 death certificate, and a
marriage certificate could be obtained for as little as $7. In 2016, those figures are $25, $21, and $15,
respectively. In other states, the cost of necessary vital records is similar or even higher.



To offset fees charged by courts, CAP-SF was paying a paralegal approximately $1,000 a month to
gather records in person in Los Angeles and Riverside Counties. This solution is not available
everywhere. CAP-SF anticipates the money paid to that paralegal will increase two-fold over the next
year, and also anticipates CAP-SF will incur fees in the other counties that do not allow for in-person
collection. For out-of-state court records CAP-SF is almost always required to pay fees.

Requested increase: $38.000

6. Rental Costs: CAP-SF’s rent, which includes base rent and operating expenses under the terms of
its lease, have increased substantially. For example, for 2007 to 2008 CAP-SF’s annual rent was
$597,712 compared to the 2016 rent of $754,000 and 2017 estimated rand of $775,473. Thus, CAP-
SF’s annual rent has increased $156,000 (26%) since 2007. CAP-SF’s base rent will continue to
increase $18,261 each year, and operating expenses that are passed through, e.g., taxes, insurance, etc.,
will also continue to increase.

Estimated cost increase: $156,000

7. Benefits: CAP-SF’s benefits offered to employees including, Medical, Dental, Vision, Life and
Long Term Disability have increased significantly. At the time of CAP-SF’s last contractual revenue
increase in 2007, these benefits cost CAP-SF $457,303. In 2014-2015, the cost of these same benefits
was $632,030, a difference of $174,727. Because of changes brought about by the Affordable Care
Act, which required CAP-SF to increase out of pocket expenses charged to employees, CAP-SF’s costs
of providing health insurance decreased somewhat in 2015-2016. At the same time Life and Long
Term Disability insurance costs continued to rise.

The total costs of employee benefits (other than pension plan contributions) in 2015-2016 was
$599,991, an increase of $143,688. We estimate that the cost for 2016-2017 will increase by $2000.

Estimated cost increase: $145,000

One Time Budget Increase Request

1. Website Modernization: Pursuant to its contract with the Judicial Council, CAP-SF is to maintain
a website for the dissemination of resource and training materials, publication of training
announcements, information from the Court and other news items, such as the monthly case update
bulletin, ReCAP. The current website is based on obsolete technologies and the code is difficult — and
in some instances impossible -- to maintain. Security holes have developed, and we were required to
devise awkward workarounds that have necessitated multiple, repetitive logins even by internal users.

More generally, CAP-SF’s current website is visually and, more importantly, functionally outdated. It
is difficult for users to know what resources are even available, let alone to locate specific documents.
Updating content on the site and uploading new resources is a labor-intensive process, whereas modern
sites allow for simple, semi-automated or fully automated updates.

Thousands of briefs are available through the site, but they are poorly indexed and word searching is
rudimentary. Some searches are nonfunctional or may lead to inconsistent or misleading results.



Manual searches by support staff or inefficient and time consuming emailed queries among the legal
staff are often necessary.

Migration to a modern content management system by a mid- to top-tier web development firm can
range from $35,000 to $100,000 or more. We have yet to solicit bids, but believe that a working
budget of $50,000 should be adequate for our needs.

Requested increase (one time): $50.000

SUMMARY OF REQUESTED ON-GOING INCREASES

ITEM AMOUNT

Rent increases $156,000
Employee benefit cost increases $145,000
Increased costs of record collection and preservation $38,000
Additional staff training costs $20,000
Salary increases $110,000

Two and one-half additional paralegal positions including $200,000
benefits

One additional attorney position including benefits $130,000
e ———  — — —— —— — —————— |
TOTAL $799,000

REQUESTED ONE TIME INCREASE

|Modernization and migration of CAPSF.org website $50,000 |

Our best estimate of the actual ongoing increase necessary to fully realize the Court’s expectations of
the level professionalism, expertise, and effectiveness that CAP-SF has historically provided is
$1,750,000. In light of our understanding of financial constraints and the practical realities of the
budgeting process, CAP-SF is limiting the current request to the amount indicated.
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TO:

Funding of the Appellate Projects
In a Nutshell

Member of the Administrative Presiding Justices Advisory Committee

FROM: Appellate Project Executive Directors

DATE:

June 30, 2016

The Courts of Appeal have enlisted and relied on the services of the appellate projects (“projects”)
since the mid-1980s, over 30 years, to manage and oversee a critical component of California’s
justice system. The court-appointed counsel structure for indigent persons—in criminal,
dependency, delinquency, and mental health cases—is composed of the projects plus a panel of
around 900 private attorneys of varying skill and experience. The projects, with supervisor-level
staff, oversee and work on about 15,000 cases at any point in time, including handling about 10% of
the caseload in-house without appointment of attorneys from the panel.

The present funding is inadequate for the projects to maintain their offices and their experienced
staff. Below are the factors underlying their request for a 15% increase to be included in the
Judiciary’s FY 2017-2018 BCP. If their request is successful and they become part of the Governor’s
next budget, the increase they receive would begin in January 2018.

1.

Fiscal Responsibility

The projects are non-profit corporations and rely on a balance between income and
overhead for their fiscal health. This balance is mandated by their boards of directors to
enable the projects to continue providing the services required by their contracts and
courts, and to ensure the corporations are properly capitalized. The appellate projects were
basically in balance in 2007. But costs have steadily risen. Eventually, austerity measures,
such as asking staff to endure increasingly serious hardships, reach an outer limit and

threaten the viability of the program.

BCP Support
This is the third year the projects have come to the APJs with a request for support.

* In 2014, they asked for a 5% increase, which was less than the projects actually needed to
balance income and expenses but reflected their sensitivity to the furloughs and salary
freezes still experienced by the Court’s own staff. Unfortunately, the projects were
ultimately not included in the BCP at all that year.

* In 2015, the projects requested an augmentation of 12%, which would have provided
temporary stability for the projects. The APJs supported 8% for inclusion in the BCP that
year. The Department of Finance and Governor approved a $10/hour rate increase for
panel attorneys ($4.3 M) but, based on “priorities,” initially rejected any increase for the
projects. Thereafter, both the Senate and Assembly budget committees made funding of
the projects a legislative priority, and the Chief Justice made it a judicial priority, but the
Governor ultimately decided to include augmentations only for items requiring one-time
funding and to reject augmentations for “ongoing” activities in favor of increasing the
state’s “rainy day” fund.
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* In 2016, the projects remain funded at their 2007 levels. They now request support for an
augmentation of 15% in the FY 2017-2018 budget. The costs of goods, services, equipment,
and supplies, have all grown while the project budgets have not. The largest ticket items
are discussed generally below.

3. Personnel
* Salaries: According to the U.S. Department of Labor, Bureau of Labor Statistics CPI
Inflation Calculator, as of April 2016 the costs of goods and services in California have risen
almost 17%, and in the San Francisco area, 22.5%, since 2007. The rise will undoubtedly
continue between now and January 2018, which is when the projects would first realize the
result of a successful BCP. Meanwhile, the salaries of those whose income has remained
static have lost considerable value, creating a personnel problem of three dimensions:
retention, morale, and replacement (as experienced people retire or leave). In addition,
many of those same employees have had reduced pensions and benefits during those 10
years, which allowed their offices to pay non-discretionary costs such as rent. With part of
the requested augmentation, salary increases for employees would be appropriate.

* Insurance: Health care costs have skyrocketed, escalating by double digits every year.
The projects have steadfastly provided health care insurance but could do so only by
decreasing benefits and increasing deductibles and co-pays, and, in some cases, raising staff
premium contributions, all additional costs to employees. The projects reasonably expect
premiums will continue to rise. Meanwhile, the projects also continue to pay for
professional liability insurance on appointed cases for the entire panel.

4. Rent
As the cost of leases has grown beyond the abilities of the projects to pay, three of the
projects have had to move their offices. Even after the moves, costs continue to grow
beyond what the projects can afford. Four years ago, one project was able to lower its rent
by renegotiating the lease on its existing space, but only with an escalation clause of over
5% per year; by 2017 the rent will be more than 41% higher than it was in 2007 and will
continue to grow each year. One of the projects that moved to a new location computes its
2017-18 office rent expense will be 47.6% higher than it was in 2007.

5. Technology
The projects do not have budgets that cover the costs of replacing computers, monitors,
servers, operating systems, software, and case management programs; or managing ever-
growing security requirements; or implementing document management systems that
accommodate True Filing. The projects also lack sufficient staff to accommodate all the
changes that have come and are continuing to arrive by reason of the move to electronic
documents. Technology needs today are markedly greater than they were in 2007.

The appellate project staff members are dedicated to their work for the benefit of the clients, the
panel attorneys, the courts, and the State of California. While underfunded for several years now,
they have not diminished the quantity or quality of their work. Just as the Judiciary relies on them
to help give meaning to the promise of a fair justice system, the projects rely on the Judiciary to
provide the basic funding necessary to keep their offices functioning.



APPENDIX A —CURRENT SALARIES: SNAPSHOT OF STATE PROJECT SYSTEM (2016)

POSITIONS FTE Annual Salary Range
Attorneys Highest Lowest
0to 4 years $102,500 $52,800
4 to 8 years $133,000 $63,000
8 or more years $133,080 . $58,800
Assistant executive director $151,693 $130,733
Executive director $159,132 $149,500
Support Staff Highest Lowest
Managerial non-attorney staff $94,504 $68,453
General administrative and technical staff - paralegals,

case and claim processors, clerical and secretarial $64,857 $27,300
personnel, bookkeeper, IT, etc.

Law clerks, law graduates $65,772 $50,600




APPENDIX B - HEALTH BENEFITS AND COSTS

COST TO PROJECTS OF HEALTH-RELATED BENEFITS

FDAP CAP-LA CCAP ADI SDAP
2007-2008 $ 306,594 $ 580,651 $ 351,989 $ 299,561 $172,376
2013-2014 $ 475,243 $ 606,663 $ 492 928 $ 346,930 $ 235,922
2014-2015 $ 497,404 $635,137 $ 546,558 $ 311,657 $ 231,467
2015 - 2016 {projected) $504,000 $625,407 $500,552 $294,316 $235,117
COST TO EMPLOYEES OF HEALTH-RELATED BENEFITS
% contribution paid
by employee FDAP CAP-LA CCAP ADI SDAP
o o o 5% to 15%,
2007-2008 0.0% 0.0% 0.0% UEpentirG|oncovaragE 0.0%
Attorneys 10% for 10% to 20% of least
2013-2014 0.0% PPO, support 5% 0.0% expensive plan 0.0%
o 16% to 35% of least
2014-2015 0.0% AHDIEYE 105 f,? r 0.0% expensive plan for fulltime. 0.0%
PROsupport 5% ’ 25% o 45% for part time.
0, 16% to 35% of |
2015 - 2016 (projected) 0.0% Attorneys 10% for 0.0% expensivoe plan?or(fejlfi:ne. 0%
PPQ. support 5% 25% to 45% for part time.

REDUCTIONS IN BENEFITS, to accommodate increased premiums

FDAP n/a
CAP-LA Increased deductib!es and copays every year for last few years. Increased employee payments for
out-of-network providers.
CCAP CCAP has moved from PPO to HMO coverage.
ADI Increased at least twofold the co-pays, deductibles, and out-of-pocket maximum amounts payable by the
policy holder.
SDAP Increased deductibles and co-pays in recent years.
INCENTIVES, if any to waive coverage or choose less costly plan
FDAP FDARP is still considering whether to modify its cafeteria plan to create an incentive for employees to opt out
of FDAP health coverage.
CAP-LA Office encourages HMO use by paying for it in full, but requiring employee contribution for PPO plans. Each
year under this arrangement, more employees have switched to the HMO. '
CCAP In 2008 CCAP began providing incentives for employees with dual coverage (e.g., through a spouse)
to waive coverage through CCAP.
ADI has moved to a system in which it pays a given % of the least expensive option available to the
ADI employee. The employee pays the balance for a richer plan. The employees’ % has increased over recent
years.
SDAP n/a
NOTES
GENERAL Some projects have plan years not corresponding with the state fiscal year. Health-related costs include health, dental,
long-term disability, etc., insurance
CAP-LA Premium costs increased between 8 and 10 percent beginning July 1, 2014. Again, CAP-LA has been informed that premium
costs will increase up to 40% for Blue Cross and 6% for Kaiser beginning July 1, 2015. Please note correction (previously
CCAP sent) highlighted. Reduction of health-related expenses in 2014-2015 reflect our move from Blue Cross to a lower coverage
plan with Blue Shield. However, having made that move, we are projected to experience double-digit increases the following
year and beyond..
ADI In 2011-12 and 2012-13, employees were required to make a 3% contribution. As of 4/20/2014, CCAP had 17 employees over
age 60.
Employee contributions toward health insurance more than tripled between 2008 and 2014 (from $27,912 to $84,875), as a
SDAP result of higher premiums and ADI's system of requiring employees to pay an increasing % for their costs and to bear the

burden of choosing more expensive plans.

As a matter of policy, the SDAP board has determined that employees should not be required to contribute for their health
insurance. Because the staff has had only a minimal increase in salary in the past eight years, the board is of the view that a
required payment for health insurance would adversely affect staff morale. SDAP has had little tunover in attorney staff: since
1999, the only two lawyers who left did so in order to retire. In the past eleven years, there has been no turnover in the support
staff. The health benefit has played a key role in this retention level and in the morale and devotion of the staff.




APPENDIX C - RENT

ANNUAL RENT {including pass-through share of utilities, taxes)

FDAP CAP-LA CCAP | ADI SDAP
2007-2008 $ 160,484 $ 261,141 $ 209,017 $ 321,060 $ 96,549
2013-2014 $ 151,600 $ 318,682 $ 206,749 $ 337,296 $ 100,661
2014-2015 $ 155,243 $ 334,911 $ 217,707 $ 352,691 $ 86,665
$149,305**

2015-2016 $ 381,389 $ 231,517 $ 354,161 $112,656
2016-2017 $229,917 $ 400,459 $242 626 $ 370,326 $113,348
NOTES:

FDAP **For the fiscal year 2015-2016, our rent was only $149,305. That was primarily because the new lease included three months of
free rent. The purpose of this standard lease term is to make the lease affordable in the short term because of the tenant's one-
time costs of moving. For FDAP, those one-time costs were approximately $47,000. Accordingly, in 2015-2016, FDAP paid a
combined total of approximately $196,000 for rent and move-related costs.

FDAP's old landlord in San Francisco offered us a three-year lease at $319,404.25 per year, with 3% annual increases. The
rent we settled on in Oakland was much lower and it was a seven-year lease. They SF landlord also offered an alternative of a
one-year lease at $183,390, but with rates soaring we needed to lock in a lease for longer than one year and if we waited a year to
do that we would have entered the Oakland market at an even higher rate than we did.

CAP-LA In order to stay in its present location, CAP negotiated a new lease in 2012, prior to the completion of its old one. The new lease
expires in 2020 and includes an escalation clause amounting to a 5% increase per year. Added to the rent are the ever-increasing
building pass-through expenses. The reason rent in 2013-15 and 2014-15 are slightly different from what was in a previous chart is
some building pass-through expenses were reconciled late by our building and some were paid in the subsequent fiscal year. The
differences were not material..

CCAP CCAP moved on Jan. 23, 2015. We estimate that the cost of that move will total about $100,000.

ADI ADI has a 10-year lease starting in Nov. 2010. Specified step increases to 2020.

SDAP SDAP's prior lease terminated July 31, 2014. SDAP held a three year option to extend the lease. However, the landlord announced

his plan to sell the building for conversion to residential housing. SDAP and the landlord contractually agreed that SDAP would
forego its three year option and vacate the premises by October 31, 2015. As partial consideration for buyout of the three year option,
the landiord agreed to reduce SDAP's rent for the period between August 1, 2014 and October 31, 2015. As of November 1, 2015,
SDAP must lease new office space. At present, the cost of a new lease is unknown since an agreement has not been reached

with a new landlord.




APPENDIX D - PROJECT-FINANCED RETIREMENT CONTRIBUTIONS

% OF SALARY contributed to each employee's retirement fund

FDAP CAP-LA CCAP ADI SDAP
2007-2008 10.0% 10.0% 15.0% 11.0% 10.0%
2011-2012 10.0% 8.0% 20.0% 8.0% 8.0%
2012-2013 10.0% 8.0% 15.0% 7.5% 8.0%
2013-2014 10.0% 8.0% 16.0% 0.0% 8.0%
2014-2015 10.0% 8.0% 16.0% 0.0% 10%
2015 - 2016 (est) | 10.0% (est) 8.0% unknown/ see below 0.0% 10%

Notes: All projects have defined-contribution plans, not defined-benefit.

FDAP FDAP's contribution was reduced to 9% for fiscal year 2008-2009.

GAP-LR CAPLA’s contribution was reduced to 8% in FY 2008-2009 and has remained there since.

CCAP The pension contributions above were able to be made because, when it became clear that project funding would
be flat or reduced, CCAP began an intense examination of all revenue streams and all cost and then made a
number of substantial cost reductions.
As indicated in Appendix A, CCAP has reduced staffing levels for both the attorney and support staffs and
reduced salary across the board by 2%.
CCAP's Board of Directors will not make a decision regarding the FYE 2015 retirement contribution until October
2015. Typically, CCAP has provided an annual retirement contribution of 15%. The pension contributions above
were able to be made because when it became clear that project funding would be flat or reduced several years
ago, CCAP began an intense examination of all revenue streams and all cost and then made a number of
substantial cost reductions.
As indicated in Appendix A, CCAP has reduced staffing levels for both the attorney and support staffs and
continues to maintain a salary reduction of 2% across the board . CCAP's Board of Directors will not make a
decision regarding the FYE 2016 retirement contribution until October 2016. Typically, CCAP has provided an
annual retirement contribution of 15%.

ADI Employees are eligible after two years with ADI. The contributions vest 100% immediately. % contribution

SDAP

decided by board annually, based on project's finances.

The present plan is to eliminate the 2014 retirement contribution entirely. The same decision is likely for 2015.
The majority of the savings will go to employees as a cash sum, to help alleviate hardships caused by
increasingly inadequate compensation. Another part will be used to bolster reserves. Our hope is some day to
make up for the 2014 and 2015 failure to contribute to retirement accounts, when ADI's contract becomes
sufficient to cover the costs of doing business.

The SDAP Board will not vote on the 2014-2015 contribution until November 2015 or February 2016.




Item 2—Attachment 2

Update: Appeliate Project Budget Request
June 3, 2015

To: Members of the Administrative Presiding Justices Advisory Committee

One year ago, the appellate projects, whose contracts have not increased since 2007, requested
support from this Advisory Committee for a 5% increase in funding as a first step towards
restoring the funding of their programs to adequate levels. Here, the projects renew and update
that request, now seeking an increase of 12%, which would be the minimum needed to
adequately fund their work in this era of skyrocketing rent, health care, and other costs. The
projects also provide some clarification about the functions of the appellate projects and the need
for additional funding.

Supplemental Request for Furding Suppori

The appellate projects have now gone eight years with no increase in their contracts. If the 2016-
2017 fiscal year is the first opportunity for any increase, the project contracts that take effect
January 1, 2017 (since those contracts correspond to the calendar, not fiscal, year), will be the
first time the projects will have seen an increase in 10 years. Meanwhile, rent, personnel costs,
technology expenses, and other costs of maintaining an office and providing services to the
Court, io the panel, and to indigent clients in California have continued to climb, The projects are
functioning law offices with income eamed through billable hours (specified in their contracts)
and with overhead, much of which is rising. The projects’ income has not been sufficient to
cover the overhead for several years now, and the disparity between the two keeps growing.

Like the courts, the appellate projects have worked to economize in every way they could,
including reducing staff where possible. However, the needs explained in the appellate projects’
previous request for support are, one year later, now even more critical.

The present contracts simply do not contemplate the large ongoing increases in rent since 2007
as the real estate market has roared back, or, in some cases, the moving expenses where some of
the projects have been priced out of their locations. CCAP has already relocated its offices this
year and is estimating the move to have cost in excess of $100,000. For FDAP, rent in 2007 was
$160,484. That office now has to move, and the new rent for a smaller office more distant from
the court, is estimated to be in excess of $230,000, with 3% annual increases for the seven years
of the lease. The present contracts do not support these increased costs. CAP/LA’s rent in 2007
was $261,141, while its rent this year is $352,113, with a 5% escalation every year to 2020,
SDAP will have to vacate its premises by October 31 of this year and has not yet found new
space in the highly elevated Santa Clara/San Jose market. Again, the 2007 contract funding still
found in the 2015 contracts no longer covers the cost of doing business.

Those contracts also do not envision and provide no budget to respond to the technological
developments that have materialized over the past few years, requiring new equipment, new
operating systems and software, new office management programs that respond to new and more
complex JCC reporting standards, and a heightened level of very costly security protectior.
Electronic filing, in particular, requires increased staffing to manage the exploding numbez of
electronic documents. FDAP, for instance, had obtained some cost-savings through a leaner



support staff but has now had to return back to the higher staffing levels pariicularly to respond
to processing necds for electronic documeits.

Each of the appeliate projects has responded to the fiscal challanges ia its own way, but
uniformly the result has been to the detriment of the staff, whether lowering pensions and some
benefits (ADT plans on eliminating pension contributions for 2014 aad 2015 in order to provide
staff with a cash sum for each of those years; CAP/LA and SDAP reduced pension coniributions
to 8%) or reducing salaries (CCAP reduced salaxiss in 2010 by 2%, and that change remains in
place) or operating with leaner support staffs as CAP/LA and FDAP did or eliminating some
tools that the stafl previously found indispensable. As an example, CAF/LA’s 21 attorneys
(including directors) now share only six Daily Journals atid must use a diminished in-house
library of books, and FDAP has reduced its law library spending by 40%. While reductions in
pension contributions have bezs a way to economize without staff fecling immediate financial
consequences, as staff members reach retirement age, these ections casuse that the effects of the
inadequate budgets will be felt long term. Reducing staff has soinetitnes helped but has placed a
heavier work burdzn on those remaining.

The contracts have also not kept pace with the double-digit increases in medical insurance
premiums yeas after year whicii, when passed on in pait to siafi members, have had the net effect
of further decreasing compensation, notwithstanding the higher costs of goods and services for
individuals during that pericd. CAP/LA has been told by Blue Cross 1o expect an increase close
to 40% in July of this year. Kuiser’s increase will be about 6%. The other appellate projects are
similurly having to deal with these types of increases. Many staff members, both attorneys and
support stal, are veaching an age at which the importance of a deceni medical insurance package
is elevated and often critical, making reduction of coverage benefits an unaceeptable choice.

Salary increases are also imnporiant, not just because of the needs and the morale of staff, but this
issue is especially highlighted when experienced staff members who retire must be veplaced, and
the pivjects tind that they are no longer competitive in the workforce market. In the past eight
years, the salariss of project personnel have largely remained stagnant. Notably CCAP has
reduced its salaries by two percent, and SDAP’s Executive Director has recently taken a
voluntary ten percent pay cut. But this does not teil the whole story. In varying degrees at the
various piojects, significant portions of the double digit health insurance premium incieases have
been passed on to the staff, deductibles and co-pays have increased, parking and otlier costs
employees must bear have gone up, and employer pension coniributions have been lowered.
Thus, the value of employee take-home has been deflated since 2007 and wiil continue to
decrease until budget increases al the projects can be realized. Meanwhile, the nunber of hours
worked and the quality expected have remainzd constant,

Cther ofiice expenses have also increaged. The point is that even with the economizing efforts of
the offices, they cannot continue to funciion in 2016-2017 on a 2007 budget. Last year’s request
for suppoit of a BCP asked for a 5% Increase, which would have taken effect in the January 2016
contracts. The amount was considerably less than what was needed but was suggested by the
projecis because of their sensitivity to the fact thet the Court’s owa staff was still subject to
austerity measures. The present request for e BCP, we are told, if geanted, will noi take effect
until Januery 2017, That would mean 10 years of tiying to fumction on a 2007 budget. In that
light, 2 more realistic assessment of iiced across the projecis, for cll the reasons mentioned above
and in the previous memo, would be 12 percent.

2



In 2007, the funding of all five appellate project offices was a total of $17,468,187. In 2015, the
funding was the same. With a 12% increase prospectively beginning with their January 2017
contracts (without compensating retroactively for 10 years of flut budgets), the total cost of the
projects would be $19,564,369, a growth of $2,096,182 overail for the five appellate projects,
This amount is below the 13.5% increass in the Californiz Consumer Price Index from the time
of the last contract incrsasc through February of 2015.1

Represeniztion

There is little question about the job the sppellate projects do and the needs they fill. As
described below, the work of the projscts cannot be done without staff attorneys of the highast
caliber, who bring a set of skills not easy to find in a single individual: the decpest knowledge of
substantive law and appellate piccedure, exceptional writing skills, and the ability to mentor and
teach the panel aitorneys in the contexts of individual cases and training sessions. The ability of
the projects to staff iheir offices with such sttorneys is in jeopardy without adequate funding.

The appellate projects are the Court of Appesl’s quality-control mechanism for Caiifornia’s
court-appointed counsel system. The high quality of eppoinied counsel representation,
particulacly the briefing, some sitting justices might rexmember, did not ¢xist with any
consistency prior to the advent of the appellats projects in the mid 1930s.

Before the creation of the appellate projecis, as noted in the Judicial Council’s 1970 annual
report, a newly admitted lawyer could be appeinted to represent a clicat convicted of murder
simply by applying to the clerk’s office, with little focus on or knowledge about that lawyer’s
qualifications and with no “matching” of attorney skills and expericnce to the complexity of the
case. Payments were made at $20 per hovr without standards or guidelises as to the number of
appropriate hours and as to expectations of the specific tsks that needed to be completed. The
repoxt cited testimony that 30 to 40 percent of the appointed counsel work fell “below an
acceptable level of quality.”

Also in 1970, the Califoinia Supreme Court decided Jn re Smith (1970) 3 Cal.3d 192,
highlighting the infirmity of the pre-projects appotitted-counsel systzm. Smith had been
convicted of kidnapping and rape. The case was, in the Supreme Court’s words, “bristling with
arguable [appellate] issues.” Appointed counsel in the Court of Appsal filed a 21-page opening
brief, of which the first 20 pages were a recitation of the facts. Counsel’s lagal argument
consisted of one page urging the “ludicrous proposition” (court’s words, aguin) that a reversal
was required because the prosecution failed to expressly prove that Smith was not mairied to the
woman he had raped. The Supretne Court beld, in this case of first irapression, that counsel’s
represeniation was ineffective. Until 1985, the Courts of Appeal frequently relied on Smith: io
address piecemeal this systemic problem.

In 1984, the Judicial Council reporied to ihe Legislature that for indigent clients, California stili
had an unacceptable “non-sysiem,” noting that the most significant improvements were
generated by the Califomia Appellats Prcject (CAP-SF),created to hundle death penalty cases in

! hitns: fvere. dir.ca.mov/OPRL/CPYERtireCCPLFOE



the Califomia Supreie Court, and Appellate Defenders, Inc. (ADI), operating in the Fourth
Appellate District. Then, in 1985, the U.S. Supreme Couri explicitly expanded the right to
counsel in indigent criminal appeals, requiring competen: representation. (Evitts v. Lucey (1985)
469 U.3. 387.)

During the mid to late 1980s, appellate projects were created in each of the five other appellate
districis.

Since that time, the appcllate projects, pursuant to California Rules of Couxt, rule 76.5 (and later
rule 8.300), have administsred the court-appointed counsel programs in each district, overseeing
and maintaining the panels of aitorneys accepting such appointments. The projects have admiited
and remcved panel members based on the quality of their work, matched the attorey’s skills to
the needs of each case when making appointment recommendations to the Court, worked with
counsel one-on-one in both “assisted” and “independent” cases, presented training sessions in
both substautive and procedural areas, and developed materials for the education, davelopment,
and use of the panel. This work cannot be done without the nrejects being fiunded at a level that
allows thein to hire and rstain exceptionally highly-qualified staff.

The appellate projects have also cvalusied all claims for compensation snd have recommernded
payment on & case-by-case basis pursuant to stenderds and guidelines adopted originally by
Chief Justice Lucas and the administiative presiding justices in the early 1990s. These peer
eveluations of appointed counsel’s claims as well as the quality of their work product are a
critical aspest of the projects’ mandate. The evaluation process provides key information
necessary for matching counsel to future cases (or not).

The appellaie projects have been audited, evaluated, and analyzed by a Judicial Council task
force, the justices in the districts, efficiency experts, and cost accountants provided by the State.
A Judicial Council task force, the Appellete Indigent Defense Oversight Advisory Cominittee
(AIDOAC), has oversight responsibility for the covrt-appeinied counsel system.

The appellate projects have passed cvery test, and in the process, have devsloped the skills and

rofessionalism of court-appointed counsel, improving the quality of appellate work performed
in the Courts of Appeal and aiding the appellate courts through adminisization of the couri-
appointed counsel system for almost 30 years. During that time, the mandate of the appellate
projects has remained consistent: {o ensure that indigent clients receive competent represeniation
and that the court receive appropriate and useful briefing

The pool of about €2 appellate project staff attorneys statewide (not including executive and
assistant dircctors) — highly experienced and ckilled in substaniive and proceduial law as well as
in meatoring, which are necessary attributes for maintzining credibility with the panel of about
000 private-sector attorneys — oversees and provides services on around 10,000 open cases at any
one time. The level of expextise of the staff attorneys is reflected in their long history of work in
criminal and dependency law. As an example, the average CAP/LA stafl attorney has worked in
the field for 33 years.

As further indication of the successful work of the appellate projects and of the significance of
that work to the operations of the Court of Appeel, the Hou. Joan Dempsey Klein, Presiding
Justice, Second Appellate District, Division Three, whose tenure on the appellate banch ranged



from 1978 until her retirement in 2015, wrots a letier to the Adminisirative Presiding Justice of
the Second Appeilate District and to Asithony Murray, President of the California Appellate
Project Board of Directors, presenting her views regarding the importance of the appellate
project in that district. Her observations would have similar application in the other districts.
That leiter is attached heretc.

Conclusion

The appellate projects hereby request the support of the Administrative Presidiag Justices for the
above-dascribed incregsc in the funding of the projecis.

Most sincerely,

Elaine Alexander, ADI
George Boad, CCAP
Dallas Sacher, SDAP
Jonathan Soglin, FDAP
Jonathan Steiner, CAP-LA

Attachraents: (1) Letter {rom Presiding Justice Joar: Dempsey Klein (ret.); (2) Criginal request,
dated April 17, 2014, for support of a BCP for the appellate projects; and (3) New appendices
updating those previously attached to the April 17, 2004, request.



APPENDIX A - CURRENT SALARIES: SNAPSHOT OF STATE PROJECT SYSTEM (2015}

POsSITIONS FTE Annual Salary Range
Attorneys Highest Lowest
010 4 years 103,797 $48,000
4108 ysam $133,000 580,000
& or wors yoors $133,080 858,000
Assiptan] exeoutive diresior $151,693 $130,733
Executlve director $189,132 £149,500
Support Btaff Highest Lowaest
Managerial non-atiorney staff $94,504 568,453
CGoneral gdminislrative and tachnizal staff - peralegels,

case 2nd siglm prosessom, cidcal and secretaral 384,857 §21,877
pareonnsl, bookkeepar, IT, ete.

Law clerks, law graduatas $65,772 $50,800




APPENDIX B - HEALTH BENEFITS AND COSTS
COST TO PROJECTS OF HEALTH-RELATED EENEFITS
FDAP GAP-LA CCAP ADI | soap
2007-2008 § 308,594 § 580,851 $ 351,088 288 461 $1723578
2013-2014 $ 475,248 $ 608,683 $402,928 § 346,930 $ 235,022
2014-2015 (prosectsd) ' 3 408,068 913,423 § 845,000 $ 353,868 § 247,100
CO8T TO EMPLOYEES OF HEAL TH-RELATED BENEMTS
% contribution pawd
by employ FDAP CAP-LA CCAP ADI spaP
‘ : 5t 15W .
2007-2008 6.6% C.5% 0.0% e i age 0.0%
e Aty 10% for ) 10% o 20% i lesmt | iy
2013-2014 8.0% PO, 8 ippﬁ.!;ﬁ;\] 0.0% > abva plan A%
. % of 10ast

z o Allomays 10% for 5 giee ol ks o"':... e Bi
2014-2015 (projectad) G.0% | PP, M"m"'&“s G.6% %ﬁ.;f!::;n h(;:;.;&a by 0.0%
REDUCTIONS {x BENEFITS, ta sceommodate Inarsased premiums
FDAP i
CAPLA Incroused deductibles end copuys svary yeur for last fow years, Increasud employes psyments jor

el outainetwark provders.

CCAP CCAP has moved fam PPO 1o HVMO sovarage.
2D Increasad al lsgs! lwolsid the co-pays, deductibles, and out-of-poskat maxdmum amounts payable by the
i policy holdar,
SOAP Incressad deductibios and co-pays In recsit years.
INCENTIVES, i any fo walve cuvarage or shoosa [oes costly plan
EDAR FLAP fs still considuring whether ta mudify Its cafeteris pian to croate an incarilve for em ployaes o ont *ul—

of FDAP health coverage,

Qlfics encoursges HMGO wse by peylng for it in fell, bul requiring smpioyes contributlon for PPO plans. Bach

I ¥ -
CAP-LA yenor under this arangement, mors smployeas have swiished 1o the HMO,
I 2008 CCAPR begen previding Inzeatives for employees wilth dusl coverane (& ., ihrough aspouss) o
CCAP - | (&.g P
waive oavarens isugh CCAR,
AD| has moved fo r oystem I which 1 pays & given % of the Jeesi expensive aptian svallable to the
Al employee, The empioyes pave e balance for a rlsher nian, The sinplovess’ 5o hes Incresssd ovor recent
yesrs.,
S0AP nfa
BOTES
GENERAS. Some prgacis Nev pan years not cormeaponging with the slete Nzcal yaar, Hoalth-relalad cosis laviude haeith, danby,
fong-tanta i v, Wi, Inaurance
CaP-LA Prsmium cuwy incesased boiwssn 8 and 10 percant beginning July {, 2044, Agsln, DAF-LA hes beat Informed that preslum
cuwie will inoros: 3 4%% for Blue CGroea and 6% Tor Kalaar baglaning July 1, 2545
CLCAP n2091-12 and 2512443, amployens wen wyuled io meke 5 39 costébution. As of 42005014, COAP liad 17 employees over
a6 53,
AB) Empicyea corributivns tewam hasith insurancs mor than tipled betwoen 2008 snd 2014 (kom §27,512 1o $54,876), an e
ronult of highar pamlime snd ADTo systam of raquining smploysus to piy an incmesiog % for Gwir o0als and to b the
Bunden of choong move sxpsasive place.
SOAP Aa @ ey of pollcy, Mo SDAP board hae detamsined thal smployass should not be requims o contibuts ©or their hoath

i tha pral slght yomrs, e boerd (8 of the view fhat s

Inswercs, Bacauss ths alaif has had only & winlmel lncresss n sal
roguired pagient far kealth naurence would sdvamely sifec o, SDAP has had [8hs lumzver in sltomey siaf: since
1548, Ure only b breaire who [ofl 2id 50 i cidor & vative. i the past slaves yents, thers has Seen nio rmever b ths wsppait
slafi. The haalth baivil has played 8 kay rote in ihis retoniion levad and 133 5% morde 900 daveton of fio s@l,




APPENDIX C - RENT

ANNUAL RENT (Including pass-Uhrough siiara of utiitles, taxes)

ST S R "
Foae CAP-LA CCAP A0 SDAR
2607-2008 § 160,484 $ 261,14 s 208,017 $ 321,080 595,848
2013-2014 $ 161,600 %3818,682 £ 208,740 ' $ 337,288 $ 100,551
2014-2815 $ 155,243 $334.211 $ 210,767 § 352,591 $ 88,865
o« 5 ? N w ’ ~ . ] B " »
2015-2016 s $ 352,113 $ 731,617 $ 354,161 Unkiown
. Est. $230,000 - & a0 v P & AP0 Son

26182017 £757.000 $888,718 J 284,526 : 3870526 anncwn
NOTES:

FDAP FDAP's curtent lease oxpiros June 33, 2016, 323,18 per suuars fool per year, The rent prgjocied for 2015-2016 und 2016-2017 is
cstimated based on on-golng lease nogetetions. The 2015-2016 rate will be lower than fumre years fortwo ragmons (1)
June-Septsimber 2018 we il st Do et our San Francisco location, psying $33.00 par squers foot por year (higher than cur surren!
1ate, but belew what we will pay In Oaidand under the now lvime) end (2} ths proposad Ieﬂs@s we a3 eaneldoring will Insiuds 2-4
free months of rant In tha firat yeer.

CAF4LA In order (o stay In s precent location, CAP negeiialed a new lease in 2012, pior to (he compielion of 3 Old tia. The new isase
explres In 2020 and ncludss an escalatfcn clause amouniing to @ 5% Imnas-*ﬂ per yir. Added to the rent are the ever-incrassing
building pass-through expansss.

CCAP CCAP movad on Jan, 23, 2012, We estingte thal the cost of that move will tole! ebout $160,000.

ADI ADI has & 10-yeer lessa stoarting In Nov, 2010. Specliisd step ncrvases to 2020,

8DAP SDAF'w piior lease tennlnated July 31, 2014, SOAP hald a three year epilon to sxtond the leaze. Howevar, tha izndlord annouiced

his slan o sall the building {or coavarslon o resKential houslag. SDAP snt e landiord contctusiy agread that SDAP wouid
iorogo Its thras yaar option and \'dww ine premiszs by Oclober 34, 2048, As partial consTdaration Tor huynul of the thise year
opilan, s Iaidiord agrasd to reduce SDAP' it for tha perled belviessn August 1, 2014 and Oelober 31 2045. As of November 1,
2015, SDAP mus! lussa new office spece, At preseni, thu cost of & nu lease |s unknown singe an agreement has not baen reached
with a new landlo:d.




APPENDIX D — PROJECT-Fi#ANCED RETIREMENT CONTRIBUTIONS

% CF SALARY contribuisd iz each emploves's retirement fund

FDAP CAPLA cCap’ ADI SoAP
20672008 10.0% 10.0% 15.0% 11.0% 10.0%
2011-2042 10.0% 8.0%% 20.0% G.0% 8.0%
2012-2013 10.G4% 8.0% 15.0% 7.5% 8.0%
70132074 10.C% 8.0% 16.L% Go% 8.0%
20142035 10.0% 8.0% unknown/ 5o helow C.0% uninawry sea bolow
Hotex: All projects have definad-contribution plane, not defined-benefit.
FDAPF FLAP's cantripution was mduced @ 9% for figes! year 2608-2000.
CAPLA
GCAP The pension contributions abiove were abls 16 be mads bersuss, when It bessme asr Mal projact fundirg would
be flal or reduced, CGAP began ar Intense sxamination of 2l revenus streams and all cost and then mado a
nuiiber of substantial cest reductions.
As Indicoted I Appendix A, CGAP has reduced steffing lavals for both the atioinay and support etails and
reducod galary sorses the board by 2%.
CCAP's Bnard of Dirzclors will not raake a daglslon regarding the FYE 2015 rotirement contribution untll Oclsber
2015. Typleally, CCAP hus provided en sanusl retirement eontibution of 15%.
ADi Employaes are slaibla aiter iwo years wihin ADI. The contribufions vest 100% immediately. % contribution

desided by board annually, bosed on pisjec!'s finaaasa.

The prasent plaa Is ta siiminate tha 2014 retirement contribution entirely. The same desision Is Tiely for 2015.
The rgjority of tha savings will 5o 1o employsas 25 a casll sum, to halp sllovipts hardships caused by
incrensingly indeguate eompensation Another par! will be used fo bolstar tesaves. Cur howa I3 some day to
mzko up for the 2014 and 2015 falire to nonirdbuie to relremsnt accounts, when ADI'S cantract becomes
sulficiuni lo covar the costs of dalng business,

The SDAP Scard will not vole on the 2014-2016 contriusion entll November 2015 sr February 2018.
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Appeliate Project Budget Request for FY 2015-16
Aprili7,2014

To: Members of the Administrative Presiding Justices Advisory Committee

The appellate projects are ertmg in the hope that a Budget Change Proposal (BCP) for
the projects might result in an increase for the projects in the Judiciary’s FY 2015-16
budget. We believe a contract funding increase of approximately 5% is both reasonable
and necessary. An even greater increase is supportable based on our needs described
below, but we save for next year—when the state’s recovery is hopefully more fully
realized-—a discussion of additional funding. The reasons for this request, which
amounts to a cumulative total of apprommately $873,000 annualiy for ail five appellate
projects, are straightforward.

If no BCP is prepared this year to effectuate a change in FY 2015-16, the projects will
experience their eighth consecutive year without any increase in funding. In the years of
the fiscal crisis, the projecis” contracts were frozen at the 2007-2008 level. At the same
time, the projects continued to meet all of their contractual obligations, including the
number of biilable hours worked, with no reduction in services.

Unfortunately, the cost of doing business increased sigrificantly over that period. With
no increase in funding, maintaining their quality control function became increasingly
difficult for the projects. Now, if they do not receive the requested funding change, the
projects will be facing a significant crisis that will affect their ability to maintain their
staffing. For example, recently, after the retirement of some staff attorneys, panel
attorneys rejected offezs to work as project staff attorneys because project
compensation, including benefits, was less than what the attorneys could make on the
panel, even considering overhead.

Before analyzing the needs of the appellate projecis, a word about their differences is
appropriate. The appellate projects are very much like the DCAs in that each has its
own personality and approach to internal administration. Each project is a non-profit,
public interest legal corporation with its own board of directors, and each has shaped
itself over the past 27 to 30 years o be responsive to the particular needs and
circumstances of cases, justices, staff, and clerks in the DCA to which it was assigned.
The differences among the projects run the gamat, from their technological needs to the
ways they provide assistance to panel attorneys and the clients. For that reason,
comparing fiscal and administrative decisions among the projects as if they were a
single unified agency, would lead to anomalous results.

Regional differerice, along with the characteristics of each paricular project's staff, both
attorneys and support personnel, have played a key role in molding how each project
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does its work, Thus, while all have substantial fiscal needs, those needs differ in the

details. The differences among the projects over the years bavc— been & source of sirength
to the overall court-appointed counsel system, creating a {lexible organism in whdch the
projects share what they learn with one another, Le., a fem;.e and p.mduc,tm- laboratory.

The Increased Cost of Doing Business

Prom June 2007 (the end of the fiscal year before the last coniract increase), through
-ebrmuy 2014, the Consumer Frice Index rose approximately 12.2% in California.! But
the inflation experienced by consumers does not tell the entire story of increased
expenses for the projects’ small businesses. While costs have increased across all areas
of the prejects” budgets, several areas--health care, rent, administrative burdens, and
technology--require special mention,

Heali}: Care

Between 2007 and 2013, the average annual health care premium for family coverage for
small businesses rose 31.6%.> For the prou-rt.t. health care costs have been particularly
pajnful T'rze projects face not only overall raie increases but growing costs from the

“graying” of the employees. “'acrlb significant double-digit increases in health-relatec
costs during the last six and a half years, the pro‘sectsnave employed varicus sirategies,
such as changing carriers, increasing emp'cyee contribuiions to premiums, reducing
benefits through less robust plans, aw{ offering incentives to waive coverage or choose
less expensive plans, 3

Rent

The cost of renting office e space has become a substantial issue, While present
improvements in the State’s economic condidon may make this an opportune time for a
BCP, the economy has also engendered less favorable office rental conditions. The
projects face different circumstances depending upon the terms of their current leases as
well as regional differences in the office leasing market, Some examples demonstrate
the impact of econoniic conditions on office space for the projecis.

Two years ago, CAP-LA was able to stay in its location only l:)y neg otia".jng a slightly
lower initial rent but agreeing te an escalation clause Increasing rent 5% per year until
2020. FDAP was able to negotiate a favorable fixed-rate lease extens m:nsz.I.O, but that
extension expires on June 30, 2018, A very hot rental market in the Bay Area has led
FDAP’s broker to estimate that FDAP is facing as much as a 200% increase (i.e. an

1 hitp:/ fwww.diz.ca.gov/OPRL/ (.Pi/ EniireCCPLPDT

2 Keiser Pamily Foundation, 2013 Emnployer Health r.sneﬁta Surve 4 Exs. 1.12 and 1.13,

(hitp:/ [k org/ private-insurance/report/2013-cx riencfits/ Tspecial=emchibits

3 Appendix C shows the increased costs as well as thc. s*umhc cost-savings changes to health plans made

by the projects.

3

2
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addiiional $140,600 ennually) if FOAP remains at its current location in San Francisco. If
FDAF were to relocate to Oakland, it would face at least a 30% rent increass, plus moving
Usts CCAP's current IE"!S?’ Iso emds in 2015, Tha building owners have proposed,
ffectiva February 1, 2015, an 11.2% increase. CCAP is actively locking for new space.
ADI" total rent under its leage starting in 2010 is 19% higher than the previous lease,
SDAP's building is being sold, and that project expects to be evicted by October 31, 2015,
The prospects for a favorable leasa rate in the fall of 2015 are very uncertain4

Athninistratioe Buyidens

In the past decade, new adminisirative burdens have increased costs, Compliance work
relatr.d to pension plans, labor laws, and IRS filings, as well as local government
raquirements, has become more csmp‘ex and time consuming, burc 1‘*“1115 the pro jects
with increased non-billable howurs of work., The groater complexity of the regulations
and compliance requirements, has led to the need for expensive outside professional
consultations.

Technolozy

Aging equipment, new AOC data-transfer pm-romls, and electronic filing programs
instituted by the courts, have driven up project technology costs

The technology infrastructure--computers, printers, servers, software, etc.—are the basic
tools needed by attorneys and support staff. Without these, the rmnrt ex of staff needed
to perform the various tasks would be exponentially larger. The hardware at some of
the projects is now very old and often fails, leadiing to frustration and work product
delays. In addition, Microscft has ended support and security updates for Windows XP,
thus putting most existing desktop computers at risk, further necessitating immediate
replacement.

All DCAs are requiring more alectronic decuments. That movement has been slow but
is now accelerating, requiring faster servers and computers at the projects, with larger
memory and space {"apabﬂw% The sea change in the way documents are
comnummtea and maintained twb kad a huge impact on project staff; the time needed
to control and mianage documents has gres 1tly expanded, especially during these
transition yeers in which both electronic and paper versions of ciocun'euL are often

required.

The AQC's devel opment and implementation of new data {ransfer protocols—including
for appointments, panel compensation claims, and monthly invoices—have required
that the projects develop new and upgraded datebase systems and devote many
hundreds of hours of staff thne to adapting o new datn requirements. In fiscal year

& pArmendix D shows each project’s rent in the year of the last contract increase, the current year, and {wo
dod s Pro;
years going forward.
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2005-201C, the AOC provided $20K to each project for developing and testing the first
version of one of severel protocols for ransferring statistical daia from the projects into
the AOC’s new database structure. All other database development for the projects,
which includes design, analysis, coding, user interface implementation, testing, and
dala conversion, as well as creation and testing of the final AOC transfer engines that
will actualiy be used, have taxed resources to date at the various projects to the extent of
cver 3750,000.

In the past, the AQC has recognized that the projects’ contracts do not coniemplate
major capital investmenis, such as replacing old hardware (including photocopiers and
telephone systems) and software. For that reason, the AOC has occasionally provided
technology grants customized to the specific needs of each individual project,
independent of the conitracts. The last such equipment grant was in june 2007, but now
the projects have been told such funds are unavailable. Without these granits, the
piojects have found it difficult or impossible to buy the needed equipment.

Cuie example demonstrates the critical financial nature of the problem of aging
technology infrastructures: CAP/LA could no longer put off updating its computer
infrastructure. Without funds for computers, monitors, servers, related electronics, and
associated software, CAFP/LA had to negotiate an agreement with a vendor that will
spread the expense over 4 years, thus incurring additional interest and finance charges.
The armual cost under this plan is about $40,788, an amount beyond CAFP/LA’s presant
budget, but significantly iess than the full cost of an upfront purchase.

These examples--salaries (discussed more below), hisalth cave, rent, administrative
burdens, and technclogy~iliustrate the need for and purpose of thie BCP.

Compensation Reductions

Since 2007, with few exceptions, project salaries have been totally siatic, At the same
time, compensation has been reduced through increased employee contributions to
health care insurance premiums, and decreases in salaries and/or pension.5 As small
noni-profit organizations, the projects can provida only defined-contribution retirement
plans, not defined-benefit plans like CalPHRS. The decreased contribuiions io pension
thus dramatically impact the funds employees will have available in retirement. Thus,
project employees have received a iwiple hit salaries that have not increased, pensions
andl/or salaries that have been reduced, and increased payment for medical coverage.
At the same time, staff attorneys have experienced no decrease in the nuraber of billable
hours they must complete, and support staff members have had only increased duties
to perform, espedially at projects that have reduced the number of support staff.

i P e R et e e g b e et

§ For a incre detafied description of salaries st the proiects and how each project reduced caumnpensaton,
see Appendices A (Salaries and FTEs by Projeci), B (Current Salaries - Snapshot of 21l Projects), and E
(pension history).

4
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Needless to say, the immediate and long-term effect on employee morale is of great
CONCern.

As mentioned above and discussed further below, the decreased value of the
commpernsation the prejects can offer is a tremendous impediment to retaining and hiring
quality staff.

Cost Savings in Other Areas Cannei Make Up for the Increased Costs of Doing
Business.

In addition to the compensation and staff reductions mentioned above, ali the projects
have scoured their budgets for ways to save money.
L)

For the most part, reducing attorney staff ko save costs has not been a practical sclution
or the appeilale projects. The primary constraint on attorney staff reduction is the
coniractial obligation to produce a fixed number of billable hours sach year. In
contrast, in these years of static funding levels, several projects have reduced support
staff positions.

Parther contraction of staff is not feasible; the present staff sizes provide o buffer for
illness or other real life exigencies, Por insiance, long stretches of medical leave for two
attorneys during 2015 made it difficuit for FDAP to meet the contraciual billable hours
requirement. As a result, FIDAP is now contemplating filling its vacant attorney
position. In addition, electronic filing has complicated the processing of documents and
created more work for support staff, especially in those projects stifl handling both
electronic and paper versions. At this point, both CAP-LA and FDAP are considering
adding a suppoit staff person. Their personnel are the projects” most imporiant assets,
accounting for around 30% of their budgets. With aging employees and with salary
resources becoming less adequate even for existing staif, the projecis are ata point at
which their viability depenss on their being able to invest more in the people who do
the work in their offices.

The projecis have cul cost in every way they could, including eliminating large portions
of their libraries, arranging for less expensive suppiies, minimizing use of the fastest
methods for delivery of transcripts to the panel, relying more on elecironic documents
whenever possible to reduce copying, shipping and storage costs, and other suc
measures. But the major issves remain: non-competitive salaries, deciining employee
morale, escalating costs of rent and heaith care, and inadequate technolegical

infrastructures.
Ability to Retain Staff and Maintain Quality

As mentioned above, a critical trend that demonstrates the effects of belng underfunded
is that multiple projects have had great difficulty filling staff atiorney positions after an
attorney has retired; prospective attorneys have declined project offers because

5
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remaining on the panel can provide betier financia! security even when benefits are
Cor*quiercu. This proulc.n is not limited to atiorney staff. One project Jost an essential
support staff member who was offered a better salary and benefi
Court of Appeal.

Background

The appeilate projects, as initially conceptualized by the judiciary during the term of
Governcr Deukmejian in the mid-1980's, were leSI ed to deal with the cmucal
problem of insufficiently talented and irm ﬁequatr-_-iy irained attcrneys being assigned to
handle appesls in which the appeilant’s liberty or family interest was at stake. As early
as 1970, a Judicial Council report had noted that Iegislaﬁve testimony indicated a third
or more of criminal ui,pan “fall below an ac ceptabile level of quality.” By 1984, the
Judicizl Council’s “Proposal for Appointed Counsel Administrator Services”
(11/9/1984) observed that “appointed counsel have, on cceasion, been 1119'a:perieﬂcec'i,
overmatched by the appeal, or incompetent to render adequate services.”

In 1983 the Legislature enacted Government Code section 685115, resuliing in the
establishment of the appellate projects as non-profit, public interest law firms whosa job
it was to administer and! oversee the appointed counsel system for the courts. The work
of the projects was to provide critical expertise in the form of braining, resource
materials, advice and assistance to the attorneys handling the criminal, juvenile
delinquency, juvenile dependency, and any other appeals in cases in which the client
has the right to appointed counsel. Those cases now number about 9000 annzally. The
mandate of the projecis remains to ne'iy ensure that indigent AIBPLH:IIHE receive the
benefit of competent representation and that the conrts of appeal receive useful and
timely briefing, i.e,, providing a constitutionally mandated quelity-conircl safety net.

The critical functions of the appellate projects on which the Court and the court-
appointed counsel system rely mdud

(1) Helping the court ensuse that both the case and the client qualify for an
appointment;

{2) Maintaining a panel of attorneys sufficiently skilled to handle the caseload;

(8) Screening cases and maltching their complexitly with a panel attorney with the

appropriate skill set and lx:no\ vledgebase;

(4) Providing general training and development for the panel;

(5) Froviding resources for the panel, by w "ay of documents and materials designed
to help on substantive and prs.,cedum‘ law,

(6) Working with panel atiornays ons-on-cne tx) provide quality control in
ndividual cases, including review and evaiuation of work product;

(7) Reviewing, evaluating, and making recommendations on panel compensation
claims using the Guidelines ests blished Ly the Chiaf Justice and APJs;

Oy
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(8) Interacting with AIDOAC and the AQC, delivering the staiistical data necessary
for ongoing regular audits of the entire court-appointed counsel system, helping
to maindain ransparency, and providing the information necessary for budget

development.

In addition, each of tlie projects assists its assigned courtina myriad of everyday ways,
iroubleshooting problams bafore they blow up, and following through on many
reguests for information and action Initiated by the justices and clerks of the Court.

Anralysis

The nature of the work of the projects requires that the staff attorneys have a
supervisory level of experience, expertise, and skill, along with the ability to teach,
train, anci coach panel attorneys in a collegial and encouraging manner. Hiring and
retaining such experts is a critical duiy of the projects’ administration. The projects
carnot rely on tarnover and replacement of experienced attorneys with lower-paid
inexperienced attorneys to save costs. Atiorneys with these skills are not fungible.

As mentioned above, the projects cannot use unfilled positions or furloughs o offset
inflationary costs or to provide salary increases. The projects’ attorney workforce is
small relative o the caseload. In addition, under their contracts with the state, the
projects” income depends on billatle atiomey hours. Thus, a vacancy is detrimental,
not beneficial. In order to meet contractual obligations, the projects have had to streich
what they could get cui of their cuirent employees and, on occasion, bring in temporary
assistanice o fulfill the condract hours when necessary.

With many project attorneys reaching retirement age, the projects must be prepared for
retiremenis in the next few years, and thai mesns being able to keep salaries
competitive to attract those with the requisite experience and knowledge, and to
discourage the younger attorneys on staff from leaving for more lucrative options.

Conclusion

For all the foregoing reasons, the appellate projects ask that the judiciary support thair
request for an increase in their contract amounts for FY 2015-16.

Sincerely,

Elaine Alexander, AD]
Gecrge Poricl, CCAP
Dallas Sacher, SDAP
jonathan Soglin, FDAP
Jomathan Steiner, CAP-LA

~



	Open Meeting Agenda
	Item 1 Attachment 1
	Item 2 Attachment 1
	Item 2 Attachment 1
	add on to  Item 2 attachment 1

	Item 2 Attachment 2
	Item 2 Attachment 3

