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Background

In September 2011, the Legislature enacted and the Governor signed into law Assembly Bill 900
(Buchanan and Gordon), the Jobs and Economic Improvement Through Environmental
Leadership Act of 2011.1 (hereafter referred to as the Act). This act added new chapter 6.5—
comprising sections 21178-21189.3—to division 13 of the Public Resources Code,? the
California Environmental Quality Act (CEQA). This new chapter established an expedited
procedure for judicial review of certain CEQA claims regarding projects that the Governor
certifies as “environmental leadership development projects.” Among other things, this act:

e Required that actions or proceedings alleging that a public agency has approved or is
undertaking such a leadership project in violation of CEQA be filed in the Court of Appeal
with geographic jurisdiction over the project (section 21185(a)(1));

e Required the Court of Appeal to issue its decision in the case within 175 days of the filing of
the petition (section 21185(a)(3));

e Required the Judicial Council to adopt rules of court to implement this new chapter (section
21185(b)); and

e Required the Judicial Council to report to the Legislature on or before January 1, 2015, on
the effects of this chapter (section 21189.2).

In March 2013, however, following a court trial, the Alameda County Superior Court held that
the provision in the Act requiring that a petition for writ relief be filed only in a Court of Appeal
was unconstitutional. In September 2013, the Legislature enacted and the Governor signed into
law Senate Bill 743 (Steinberg),® which, among other things,* amended the Act to:

¢ Eliminate the requirement that a CEQA challenge to a leadership project be filed in the Court
of Appeal; and

e Replaced the statutory provisions relating to the time for the Court of Appeal to act on
leadership cases with a requirement that the Judicial Council adopt rules that require the
actions or proceedings, including any potential appeals therefrom, be resolved within 270
days of certification of the record of proceedings (section 21185).

Effective January 1, 2015, as part of the civil law omnibus bill,® the Legislature amended section
21189.2 to extend the deadline for the Judicial Council to report on the effect of the Act to
January 1, 2017, and to clarify that the report should address the effects of the Act on the
administration of justice.

1 Stats. 2011, ch. 354.
2 Unless otherwise indicated, all subsequent references are to the Public Resources Code.
3 Stats. 2013, ch. 386.

4 The hill also contained provisions establishing expedited review for projects relating to a new basketball arena and
surrounding sports and entertainment complex planned for Sacramento and some amendments to substantive CEQA
provisions.

5 Assem. Bill 2747 (Stats. 2014, ch. 913).



Effective August 26, 2016, the Legislature amended section 21189.3 to extend the sunset on the
Act until January 1, 2019.° However, the Legislature did not further extend the deadline for the
Judicial Council report on the Act.

To date, the Governor’s office has received applications to certify seven projects as
environmental leadership development projects under the act and the Governor has certified six
of these projects.’

Summary of Available Information Regarding Impact of the Act on the
Administration of Justice

To date, only one project certified by the Governor as an environmental leadership development
project has resulted in a court case subject to the requirements of the Act: the Event Center and
Mixed-Use Development at Mission Bay Blocks 29-32 project (hereafter the Mission Bay
project). This project would develop these blocks in the Mission Bay area of San Francisco into a
multipurpose event center, including an 18,064-seat arena for the Golden State Warriors
basketball team and office, retail, open space, and structured parking.

This report provides information about the processing of that case. However, because there has
been only this one case subject to the requirements of the Act, at this time the Judicial Council is
unable to draw any general conclusions about the impact of the Act on the administration of
justice.

Timeline

The original petition challenging the approval of the Mission Bay project was filed on January 7,
2016.8 On November 29, 2016, the Court of Appeal, First Appellate District issued its decision
in this case.® Thus a total of 327 days elapsed between the initial filing of the petition
challenging the project and the issuance of the Court of Appeal decision. However, as explained
in more detail below, 64 of those days were consumed in addressing a dispute about the proper
trial court to hear the initial petition. During the 327 day period, four courts considered the

6 Sen. Bill 734 (Galgiani; Stats. 2016, ch. 210).

" A list of these projects is available at www.opr.ca.gov/s_californiajobs.php.

8 Although under the Act the 270-day period for the superior courts and the Courts of Appeal to resolve a case
begins to run from the certification of the administrative record, because of circumstances in this particular case, this
report measures the elapsed time from the filing of the petition. The Act requires that the lead agency for the project
prepare the administrative record concurrently with the administrative process and certify the final administrative
record within five days of its approval of the project (section 21186(a) & (h)). However, the petitioners filed a notice
with their petition on January 7, 2016, indicating that they had elected to prepare the administrative record because
the respondent had not complied with the record preparation requirements of the Act.
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challenge to this project filed under the Act. A brief timeline of the main court actions in this
case is set out below. Dockets from each of the four courts showing the activities in this case are
attached as Exhibits A through D:

e OnJanuary 7, 2016,° Mission Bay Alliance and Jennifer Wade (the petitioners) filed an
action in Sacramento County Superior Court against the City and County of San Francisco
and the Office of Community Investment and Infrastructure (the respondents) challenging the
respondents” compliance with CEQA and the Mission Bay South Redevelopment Plan in
connection with the respondents’ approval of the Mission Bay project (the CEQA case). !

e OnJanuary 14, the Golden State Warriors (the real party in interest) moved for a change of
venue of the CEQA case to San Francisco. On February 3, the Sacramento County Superior
Court granted this request and issued notice of entry of this order.

e On February 9, the case was initially transferred to San Francisco County Superior Court.
However, this transfer was subsequently recalled because on February 22, the petitioners
filed a petition for a writ of mandate in the Court of Appeal, Third Appellate District,
challenging the change of venue to San Francisco County Superior Court.

e On February 26, the petitioners also filed an action in San Francisco County Superior Court
challenging four local approvals granted by the City and County of San Francisco in
connection with the Mission Bay project and seeking to enjoin construction of the project
(the local approvals case).?

e On March 3, the Court of Appeal denied the petitioners’ petition for a writ of mandate
challenging the change of venue to San Francisco County Superior Court.*3 This order was
entered on March 4. A copy of the docket showing the Court of Appeal, Third Appellate
District’s activities in the CEQA case is attached as Exhibit A.

e On March 8, the Sacramento County Superior Court transferred the CEQA case and the
record in that case to the San Francisco County Superior Court. A copy of the docket from
the Sacramento County Superior Court showing that court’s activities in the CEQA case is
attached as Exhibit B.

e On March 11, 64 days after it was initially filed in Sacramento County Superior Court, the
CEQA case was received and filed in San Francisco County Superior Court.**

e On April 25, the San Francisco County Superior Court ordered the consolidation of the
CEQA and the local approvals cases regarding the Mission Bay project.

10 Al subsequent dates are in 2016 unless otherwise noted.

11 Sacramento County Superior Court case No. 34-2016-80002271.
12 San Francisco County Superior Court case No. CPF-16-514811.
13 Court of Appeal, Third Appellate District, case No. C081342.

14 San Francisco County Superior Court case No. CPF-16-514892.
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e OnJune 17, the San Francisco County Superior Court heard argument from eight lawyers
(four per side) on the merits of the CEQA petition for writ of mandate and the local
approvals case. During the 98-day period leading up to this hearing, the court also reviewed
the voluminous record and filings in the case, conducted legal research, held several
mandatory settlement conferences, and handled various ex parte requests regarding these
proceedings.

e OnJuly 18, 129 days after the CEQA case was filed in San Francisco County Superior Court
and 193 days after the case was initially filed in Sacramento County Superior Court, the San
Francisco court entered judgment in favor of respondent and real parties in interest,
upholding the approval of the Mission Bay project. Notice of entry of this judgment was filed
on July 19. A copy of the docket showing the San Francisco court’s activities in the CEQA
case is attached as Exhibit C.

e OnJuly 25, the petitioners filed a notice of appeal in the CEQA case and on July 26, this
notice of appeal was received by the Court of Appeal, First Appellate District.®

e By August 29, the Court of Appeal had received the complete record in the case. The
administrative record was received on August 1, the joint appendix on August 23, and the
exhibits on August 29.

e On October 4, 71 days after the filing of the notice of appeal, the parties completed their
regular briefing. By this date, however, before the Court of Appeal had the opportunity to
read and consider these the briefs or hold oral argument, 270 days had already elapsed since
the initial filing of the case in Sacramento County Superior Court.

e In addition to this regular briefing, the Court of Appeal has also received briefs from amicus
curiae. Party responses to these amicus briefs were completed on October 24. In response to
a target letter issued by the court on October 20 to focus the oral argument, the parties also
asked to submit supplemental briefing. These supplemental briefs were filed on November 2.

e Oral argument was held in the case on November 16, 114 days after the notice of appeal was
filed and 314 days after the petition was initially filed in Sacramento County Superior Court.

e On November 29, 2016, 127 days after the notice of appeal was filed and 327 days after the
petition was initially filed, the Court of Appeal, issued its decision in this case. ® The Court
of Appeal affirmed the decision of the San Francisco Superior Court in favor of respondent
and real parties in interest, upholding the approval of the Mission Bay project. A copy of the
docket showing the Court of Appeal, First Appellate District’s activities in the CEQA case to
date is attached as Exhibit D.

15 Court of Appeal, First Appellate District, case No. A148865.

16 Mission Bay Alliance et al. v. Office of Community Investment and Infrastructure (OCII) et al. (July 25, 20186,
A148865) _ Cal.App.5" 2016 WL 6962504



Court Resources

The Mission Bay project CEQA case is extremely large and complex. The administrative record
filed in both the trial court and the Court of Appeal comprises 56 volumes—more than 168,000
pages. The joint appendix filed in the Court of Appeal is 1,514 pages in length. The petitioners’
petition for writ of mandate filed in the trial court included three separate causes of action raising
multiple issues regarding the approval of the Mission Bay project. The petitioners’ brief filed in
the Court of Appeal, First Appellate District also raised multiple issues. Many of the issues
raised in this case involve highly technical questions that require specialized expertise to
evaluate.

To appropriately address this large, complex case within the time frame set by the Act, both the
trial and appellate courts devoted more resources to this case than these courts are normally able
to devote to a single case:

e At the San Francisco County Superior Court, both the trial judge and the research attorney
assigned to this case devoted more hours per day to this case than for other cases, including
other complex cases that involve the management of a regularly assigned law and motion
calendar, informal discovery dispute meetings, ex parte requests, and oversight over
mandatory settlement conference proceedings. The judge estimated the additional time to be
four to five hours per day during the week and significant time over the weekends. In
addition to the judge and research attorney, another attorney—the court’s settlement
officer—was also assigned to assist with this case; and

e At the Court of Appeal, First Appellate District, the case has taken precedence over all other
cases assigned to the division handling this case, including juvenile dependency cases. The
court assigned two research attorneys to work on this case, rather than the usual single
attorney. As of the time the opinion was filed, it is anticipated these attorneys will have
worked on this case essentially on a full-time basis for a total of three months, which is not
typical. The court has also specially set this case for oral argument to provide the parties with
additional time for their oral argument.

The special fee for the Court of Appeal under the Act provides some additional resources to
offset the cost of handling this case at that court. No such additional resources were available to
the trial courts.

Attachments

1. Exhibit A: Court of Appeal, Third Appellate District docket for case No. C081342.
2. Exhibit B: Sacramento County Superior Court docket case No. 34-2016-80002271.
3. Exhibit C: San Francisco County Superior Court docket case No. CPF- 16- 514892.
4. Exhibit D: Court of Appeal, First Appellate District docket case No. A148865.
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