Ethical Responsibilities
In Dependency Cases

Source Material

- Renne, Legal Ethicsin Child WelfareCases
(available on amazon.com)

- Rules of ProfessionaResponsibiliy
.- StatelLaw

- ABA Standards

- NACC Standards

- AG Opinions

- Caselaw

HereS something
new

In re FELICITY S.
221Cal.App.4th 27




What well cover today

ClientCommunication

ClientConfidencess. Candorto
the Tribunal

Conflicts
CollateralConsequences

Dara Drugsis themotherof a 3 year old girl and a 16 year old
boy. She cametotheattentiorof CPSaftera reportcamein
thatshe wasdroppingoffher 3-year-oldchild at daycare
under the influenceand not returningto pick her up.
Mothersnew boyfriendjust got out of jail fora sex crimeand
the 16-year-oldreportsthe boyfriendhas movedinto the
family home, but the socialworkerwrotein her jurisdictional
reportiknsnéndsrnugingreniacilbearathied 5&q heritis e
thehome.

The Agencyremovesthe childrenand recommendsto bypass
mom (361.5(b)(13)on the 3-year-oldand referthe child for
adoptiveplacement. The maternalgrandmotheris willing to
enterintoa PPLAwiththe 16-year-oldooy.

Mothercontestshe Agencys recommendations.
At thejurisdictionahearing, the socialworker
doesnotattend. Motherscounselapproaches
you withlanguage toamend the petitionand
settlejurisdiction. The lawyeralsowantsa court
orderforovernightvisitstooccurand thejudge
wantsto know the Agencys position

Whatshouldthe Agencylawyerdo?




Rule 3-50Communication

A member shallkeep a clientreasonablyinformedaboutsignificant
developmentsrelatingto the employmentor representation,
includingpromptlycomplyingwithreasonablerequestsfor
informatiorand copiesof significantdocumentswhennecessaryto
keep theclientso informed.

Rule 3-510Communicatiorof Settlement

A lawyershall promptlycommunicde to the clientall termsand
conditionsof any writterofferof settlementnade to theclient.
Discussion:Any oral offersof settlementshouldalso be
communicatedf theyare s$ignificant.”

BPC 6068(m)An attorneymusttespond promptlytoreasonable
statusinquiriesof clients”and keep clientsreasonablyinformedof
significanidevelopmentsin matterswithregardto whichthe
attorneyhas agreed to providelegal services.”

ABA Standardsof PracticgorLawyers
RepresentingChild WelfareAgencies
(Aug. 2004)

#4. Cooperateand communicateon a
regularbasiswithotherprofessionals
and partiesin a case, includirg the
client/Agency.The agencyattorney
shouldhave regularlyscheduled
opportunitieso meet withcaseworkers
and otheragencystaff.”

Cal. Rules of Court,rule 5.660(d)(4):

Attorneysn dependencyproceedingsare expectedto fmeet
regularlywithclients.”

In re 0.S. (2002)102Cal.App.4*h 1402,1411: Adequate
communicatiorwithclientsis an integralpartof competent
professionaperformanceas an attorney.” (CourtreversedTPR
wherecounselfor fatherdid notrespondto fathersphone calls
for 3 months and asked for a paterrity test. Counsd admitted
fathercalled 3 timesand leftfax no. Counseldid not seek to
elevatefatheror objecttonote. Courtfoundthislack of
communicatiorto constitut¢éAC.

ABA ModelRules of Prof. Conductrule 1.2. A lawyermay take
suchactionon behalfof theclient as is impliedly authorizedto
carryout therepresentation.”




PossibleSolutions

1. Attempttocontactthe worker/supervisaand convey
settlemenbffer/positioon requestfor overnightvisits.

2. Ask tocontinueor setthe matterfor trialso thatthe
socialworkercan be present.

. Ask courtibymeu fEsutiawor kei'uisclie auitvantov
thevisit, if the socialworkerbelievesit is safetodo
SO.

Counselcannotsettlethe casewithoutinputor
consentfrom the client.

COMMUNICATING WITH CLIENTS

Representing Parents:
» ABA Standardsof Practice(2004)
 Cal. Rulesof Court,rule 5.660

Representing Children :

» ABA Standardsof Practice(1996)

« NACC Recommendationg2001)

* Welf. & Inst. Codesects.317,349,353.1
* Cal. Rulesof Court,rules5.5345.660

Duty to CommunicatewithClient

+ Meetand communicateregular/ywiththe clientwell before
courtproceedings.Counseltheclientaboutall legal matters
relatedto thecase,includingthe potentiakconsequence®f
failingto obey courtordersor cooperatewithserviceplans.

Commentary.The parents attorneysjob extendsbeyond the
courtroom.The attorneyshouldbe a counseloras wellas
litgator. They should be available to talk with the dient to
prepareforhearings,and toprovideadvice and information
aboutongoingconcerns.Open lines of communication
betweenattorneysand clientshelp ensureclientsgetanswers
toquestionsand attorneyget the informatiorand documents
i heyneed (A.BA. Std. of Prac. forAttysRep. Parents#11)




- The attorneyshouldexplainall legal
aspectsof the caseand provide
comprehensivecounselon the
advantagesand disadvantagesof
differentoptions.At the same time,
theattorng shouldbe carefulnot to
usurptheclientsauthoritytodecide
thecasegoals. (A.B.A. Std. of Prac.
for AttysRep. Parents #7)

- The dispositionafecommendatiorfor Dara Drugsis to
bypassmotherunder 361.5(b)(13)s tothe 3 year old,
and seta .26 for TPR withadoptionto fosterhome.
Counselfor the motherobtainsa secretpsychological
evaluationin an effortto establishthatit is in the best
interestof child to provideservices. The Dr. opinesbased
on motherssobrietysincedetention servicesshouldbe
provided. Mother'sounselgivesreporttootherattorneys
and abtainsa>Stipmdtivnmiatntve enereantcbievioente
The reportof theDr. is filed withthe court

« On theeve of trial, mothercontactPr. seekinghelp and
reportsthatsincetheymet 3 weeksago she has been
usingdrugsdaily. Dr. informsyou thatbasedon thisnew
information|f called to testifyshe wouldno longer
recommendservices. Whatdo you do?

Some Quick Answers:

- Tell thetruth. Have theexpertdo
an addendumconsideringthe new
informationlIf timeis tooshort,call
her as a witnessat the trialand let
her explain her position. Give all
partiesthe headsup aboutwhathis
testimonyis going to be’




The Flip Side

- The reportwasaccurateat the
timeyou submittedt tothe
court.. sousel1r'i’your argument
[ts up the CountyCounseland
minors counseltocalland cross
examine the witness'

Confidentiality:

Rule 3-100 Confidential Information of a Clier
(A) A membershallnotrevealinformatiorprotected
fromdisclosureby Businessand Profession€ode
section6068subdivision(e) (1) withoutthe informed
consentof theclient,or as providedin paragraph(B)

of trsrure

BPC§6068 It is thedutyof an attorneytodo all of
the following:

(e) (1) To maintaininviolate the confidenceand at
every peril to himselfor herselfto preservethe
secretsof hisor her client.

(B) A membermay, butis notrequiredtg reveal confidential
informatiomrelatingto therepresentatiomf a clientto the extentthat
the memberreasonablybelievesthe disclosurds necessaryto prevent
a criminalact thatthe memberreasonablybelievesis likely toresultin
deathof, or substantiabodily harm to, an individual.

(C) Beforerevealingconfidentialnformationto preventa criminalactas
providedin paragraph(B), a membershall, if reasonableunder the
circumstances:

(1) make a good faitheffortto persuadethe client: (i) not tocommitor
tocontinuethe criminalactor (i) topursuea courseof conductthat
willpreventthe threateneddeathor substantiabodily harm; or do both
(i) and (ii); and

(2) informtheclient,at an appropriatetime, of the member'sabilityor
decisionto reveal informatioras providedin paragraph(B).

(D) In revealingconfidentialnformatioras providedin paragraph(B),
the member'sdisclosuremustbe no more thanis necessaryto prevent
thecriminalact, given the informatiorknownto the memberat the
timeof thedisclosure.

(E) A memberwhodoesnot revealinformatiorpermittedby paragraph
(B) doesnot violatethisrule.




Is Doctors Change Of
Opinion Information
Protected By
Confidentiality Rules?

Secrets” Defined:

- Information gainedin the
professionalrelationshipsthe
disclosurenwntcnwouabe"
embarrassingand wouldlikely be
detrimentalto theclient”

---ABA Code of Prof. Resp., DR 4-1017(a)

+ Rule 3-100notes:[2] Client-lawyeronfidentiality
encompasseshe attorney-clienprivilege, the work
productdoctrineand ethicalstandaradsof
confidentialityThe principleof client-lawyer
confidentialityppliesto informatiornrelatingto the
representationwhateveritssource and
encompassesnatterscommunicatedn confidence
by the dient, and therefore prgtected by the
attorney-clienprivilege, mattersprotectedy the
workproductdoctrine and mattersprotectedinder
ethicalstandardsof confidertiality,all as established
in law, rule and policy. (See In the Matterof Johnson
(Rev. Dept. 20004 Cal. StateBar Ct. Rptr.179;
Goldsteinv. Lees (1975)46Cal.App.3d614,621
[120Cal. Rptr.253].)




A.B.A. Std. of Prac.for AttysRep. Parents #9

Adhere toall lawsand ethtal obligationsconcerning
confidentiality.

- Action:Attorneysepresentingparentsmust
understandconfidentialityaws, as well as ethical
obligations,and adheretobothwithrespectto
informatiorobtainedfromor abouttheclient.The
attorneymustfully explain to the clientthe
advantagesand disadvantagesf choosingto
exercise partiallywaive, or waivea privilegeor right
toconfidentialityConsistentviththe client's
interestand goals, theattorneymustseek to
protectfromdisclosureconfidentialnformation
concerningtheclient.

Why Not Just Use Report?

Rule 5-200rrial Conduct
In presentinga mattertoa tribunal,a member:

(A) Shall employ, for the purpo of maintainingthe causes
confidedto the membersuchmeansonly as are consistent
withdut

(B) Shall not seek to mislead the judge, judicial officer,or jury
by an artificeor falsestatemenbf factor law;

MR4.1. Truthfulnessn Statementdo Others

...a lawyershallnotknowingly:
(a) make a falsestatemenbf materialfactor law to thirdperson; or

(b) fail todisclosea materialfacttoa thirdpersonwhendisclosurds
necessarytoavoid assistinga criminalor fraudulentactby a C, unless
disclosurds prohibitedby MR 1.6.

Comment[1]: L requiredtobe truthfulpbutgenerallyhas no dutyto
informopposingpartyof relevantfacts.

Comment[2]: Whethera particularstatementshouldbe regardedas one
of factcan dependon the circumstances.

Comment[3]: Substantivdaw may requirea L todisclosecertaininfo to
avoid [assistingl Cs crimeor fraud. [unlessprohibitedby MR 1.6]




- BPC§6128.Every attorneyis guilty
of a misdemeanorwhoeither:

(a) Is guiltyof any deceitor
collusion,or consentsto any deceit
or collusion withintenttodeceive
the courtor any party.

Ethics Opinion No. 1986-87

Duringrepresentatiomf a criminal clientat a sentencing
hearing, clientrevealsa prior convictiorprivatelyto his
attorney. The courtis not aware of the prior convictiorand
attorneydoesnot have permissiontodisclose.

1) Shouldattorneyolunteerthisinformationto the court?

2) Whahif Ot tésxda oditnepreitntinas & prioitecora
Opinion: Info is publicrecordthereforenotatty-clienprivilege.
However it is confidentialnfo pursuantto B&P Code 6068.
Therefore disclosurds forbidden voluntarilyor in responseto
inquiry.

However,Dutyof Candorto court!

- Neither thedutyof attorneyconfidencenor theduty
of candorcan be subordinatedne to the other. Both
dutiesmustbe upheld”

- The attorneyshouldremainsilent. If theattorneys
silenceappearsto be reliedupon by the courtas an
affirmationthatthereis no priorrecord,theattorney
is obligatedtoinformthe courtthathis silenceis not
intendedas an affirmationand no furthercommentis
appropriate.

- If theattorneyis expressy askedtheattorneyshould
suggestothersourceswouldbe more appropriate.




Ethics Opinion No. 1983-74

- Clientsurprisesattorneyby giving perjurious
testimony.

« An attorneyin a civil, non-jurytrialdoes not have a
dutytoadvisethecourtthathis/herclienthas
committel periury; theattorney is precuded from
divulgingthe perjuryabsentclients consent.
However thatattorneyis required promptlyto pursue
remedialaction.If the remedialactionfails, the

attorneyis requiredto move towithdrawbut without

disclosingand confidence. If theattorneyis unable to
withdrawtheymay not use the perjuredtestimonyin
supportof the clientsclaim.

+ Rule 3-700Terminationof Employment
(A) In General

(1) If permissionfor terminatiorof employmentis
requiredby therulesof a tribunal,a membershallnot
withdrawfromemploymentin a proceedingbeforethat
tribunalwithoutits permission

(2) A member shall not withd-aw from emsloyment
untilthe memberhas takenreasonablestepsto avoid
reasonablyforeseeableprejudce to therightsof the
client,includinggiving due noticeto the client,allowing
time foremploymentof othercounsel,complyingwith
rule 3-700(D)and complyingwithapplicablelawsand
rules.

- (B) Mandatoryithdrawal.

- A memberrepresenting clientbeforea
tribunalshall withdrawfromemployment
withthe permissionof the tribunal,if
requiredby itsrules,and a member
representing clientin othermatters
shall withdrawfromemployment,if:

(2) The memberknowsor should
know thatcontinuedemploymentwill
resultin violationof theserulesor of the
StateBar Act; or
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« (C) PermissiveWithdrawal.

« If rule 3-700(B)s not applicable, a membermay not request
permissionto withdrawin mattes pendingbeforea tribunal,
and may not withdrawin otha mattersunlesssuchrequest
or suchwithdrawals because:

(1) The client
(b) seeks topursuean illegal courseof corduct, or
(c) insiststhatthe member pursuea courseof conduct
thatis illegal or thatis prohibitd under theserulesor the State
BarAct, or

(2) The continuedemploymentis likely toresultin a
violationof theserulesor of the StateBar Act; or

Conflicts

Conflicts in our Hypo

- Siblingswithadverseinterests

- Whatif the conflictrelatedto
parentalvisitatiomot
placement/plan?

- Whatif the parentwastheone
whowanteddisparatevisits?

11



(C) A member shall not, withoutthe informedwrittenconsentof each client:

(1) Accept representation of more thanone clientin a matterin whichthe
interestof theclientspotentially conflict; or

(2) Accept or continue representation of more thanone clientin a matterin
whichtheinteress of the clientsactually conflict; or

(3) Representa clientin a matterand at the same timein a separatematteraccept
as a clienta personor entitywhoseinterestin the firstmatteris adverse to
theclientin the firstmatter

(E) A member shall not, withoutthe informedwrittenconsentof the clientor former
client,acceptemploymentadverseto the clientor formerclientwh y
reasonof therep ntatiomf the clientor formerclient, the member has
obtainedconfidentiainformationrmaterialto the employment.

Prior to Appointment : Attorneys shouldn’t
accept representation of any siblings where

an actual or a potential conflict exists as to
those children

Actualconflictarisewhenthe lawyerwouldbe forced
intodirectly adverse positions as to material
issues in thecase.

A potentialconflictis more than a possible or a theoretical conflict and
doesnotarisesimplyby virtueof representingnultiplesiblingswith
differinginterests.

In the Carrolfcase, the courtdefineda potentialkconflictas a
teasonable likelihoodthatan actualconflictwillarise.”

The followingfactsalone do not constiutea basisforfindinga potential
conflict

Childrenin differentplacements;
Childrenof differentages;
Childrenwithdifferentparents.

Note, also, thattherecommendationsf DCFS or any otherpartyto the case
doesnot createan actualor potentialconflict.conflictanalysisturnson
the positionthe attorneywill advocatefor eachclient.

12



Certain situations, however, will almost always require the finding
of a conflict:

Priorrepresentatiomf a parent;
Allegationsof seriousor extremeabusebetweensiblings;

One childindicatinganotheris lying, or childrentakingfactually
inconsistenpositionson materialaspectsof a case;

Potentiatriminalliabilityof one childrelatingto the factsof the
dependencycaseor someothercriminalcasewherethe childrenare
likely to have adverseinterestor need to testifyagainsteachother.

No withdrawais requireduntilan actualconflictoccurs. (See /n re C:

Cal.App.4th1240.)

If withdrawalis requireddue toa conflict appellate: supportthe notionthatthe

attorney may continue to represent siblings when the attorney conflicts off of a

child from whom no confidential information was received. (See /n reJessicaB.

(1989)207Cal.App.3d504/n re KatrinaW. (1994)31 Cal.App.4th441If a child is able

to effectively communicate, the sharing of confidential information is

presumed. (See Civil ServiceCom. v. SuperiorCourt(1984)163Cal.App.3d 70,79-80.)

Oncean actualconflictdoes developbetweenclients,and an attormey cannotargue that

no confidentialnformationwasreceived, the attorneymustbe relievedfromfurther

ntatiorof any clientin thecase (See Carrollv. Superior Couri(2002)101

App.4th1423.)

Whilean attorneymay be able to conflictoffof a clientwhereno effectivecommui tion

couldtakeplace, in continuingto representa sibling, counselwill stillneed to considerthat

an attorneymay do nothingin theca: atinjuri lyaffectsthe formerclientnor may

thatattorneyuse againstthe formerclienti eceivedby virtueof theattorney

clientrelationship. (WutchumnaWaterCo. v. Bailey(1932)216Cal. 564,573-574.)

(1) (A)  The courtmay appoint a single attorney torepr
siblingsinvolvedin the same dependencyproceedin

(B) An attorneymust decline torepresentone or more siblingsin a
dependengr, proceedim, and the courtmustappeinta separateattorne,to
lings, if, at the outsetof the proceeding

(i) An actual conflict of interest exists among thosesiblings;or

(i) Circumstancespecificto the casepresenta reasonable likelihood thatan
actualconflictof interestwill arise among thosesiblings.




(C) The followingcircumstancesstanding alone, do not necessarily

2

demonstrate an actual conflict of interest or a reasonable likelihood
thatan actualconflictof interestwill arise:

The siblingsare of different ages;

The siblings have different parents

There is a purely theoretical or abstract conflict of interestamong the
siblings:

Some of the siblingsappear more likely than others to be adoptable ; or
The siblingsmay have different permanent plans

[Withdrawal from appointment or continued representation]

An attorneyrepresentinga group of siblings has an ongoingdutytoevaluate
theinterestof eachsibling and assesswhetherthereis an actualconflictof
interest

The followingcircumstancesstandingalone, do not necessarilydemonstraten
actualcummfitwinfitetest

5 circumstance$rom (1)(C)) pl

(vi) The siblingsexpress conflicting desires or objectives , but theissues

involved are not material to the case; or

(vii) The siblingsgive different or contradictory accounts of the events, but

(2)

the issues involved are not material to the case

[Withdrawal from appointment or continued
representation]

It is not necessary foran attorneyto withdraw from
representingsomeor all of the siblingsif thereis merely a
reasonable likelihood that an actual conflict of
interest will develop.

14



(D) If an attorney believes that an actual conflict of interest existed

at appointment or develo ped during representation , theattorney
musttakeany actionnecessaryto ensure thatthe siblings'interestsare
not prejudiced,including:

Notifying the juvenile court of theexistenceof an actualconflictof
interestamona_some or all of the siblinas;,and

Requesting to withdraw fromrepresentatiomf someor all of the
siblings.

If the court determines that an actual conflict of interest exists,
the court must relieve an attorneyfromrepresertationof someor all

of the siblings.

Afteran actualconflictof interestarises, theattorneymay continue
torepresent one or more siblings whoseinterestsio not conflict
only if:

The attorneyhas successfully withdrawn fromtherepresentatiomf
all siblingswhoseinterestsonflictwiththoseof the siblingor siblings
theattorneycontinuestorepresent;

The attorneyhas exchanged no confidential information withany
siblingwhoseinterestonflictwiththose of the siblingor siblingsthe
attorneycontinuestorepresent;and

Continuedrepresentatiomf one or more siblingswould not
otherwise prejudice theothersiblingor siblings.

Courtshouldinitially appoint a single attorney torepresentall
siblingsin a dependencymatterunlessthereis an actualconflictof
interestor a reasonablelikelihoodthatan actualconflictof interestwill
arise. (/n re CelineR. (2003)31 Cal.4th45,58.)

Aftertheinitialappointment the court shouldrelievean attorneyfrom
representatiof multiplesiblingsonly if an actual conflict of
interest arises. (/bid.)

Attorneyshave a dutytouse their best judg t in analyzing
whether under the particularfactsof the case, it is necessarytodecline
appointmentor requestwithdrawal fromappointmentdue toa
purportedconflictof interest.

15



Nothingin thisruleis intendedto expand the permissible scope of any
judicial inquiry into an attorneys reasons fordecliningto
representone or moresiblingsor requestingto withdrawfrom
representatioof one or more siblings, due toan actualor reasonably
likely conflictof interest.(See Cal. Bar Rules, Prof.ConductR 3-310,
subd. (C).)

While the courthas the dutyand authoritytoinquireas to the general
natureof an assertedconflictof interestijt cannot require an
attorney to disclose any privileged communication , evenif such
informatiorformsthe basisof the alleged conflict(/n re JamessS.
(1991)227Cal.App.3d930,934;Acevesv. SuperiorCourt{1996)51
Cal.App.4th584,592593.)

Conflict of Interest Analysis

Doesrepresentatiomf one clientforeclose
alternativedor the other?
Dutyof Loyalty
Adverseor antagonistigositions?
Damage toatty/clientelationship
Duty of Confidentiality
Presumptiorthatconfidentialnfo wasdisclosed

ations :
Consentissue
Durationof representation
Stageof litigation- testimony?

Competence and
Collateral
Consequences
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Rule 3-110. Failing to Act Competently.

(A) A member shallnotintentionallyrecklessly, or repeatedlyfail to performlegal
serviceswithcompetence.

(B) For purposesof thisrule, scompetence « in any legal serviceshall mean to apply
the1) diligence, 2) learning and skill, and 3) mental, emotional, and
physical ability reasonablynecessaryfor the performanceof suchservice.

(C) If a memberdoes not have sufficientearning and skill when the legal serviceis
undertaken,the member may nonethelessperformsuchservicescompetentlyoy
1) associatingvithor, whereappropriag, professionallyonsultinganother
lawyerreasonablybelieved tobe competentor 2) by acquiringsufficientearning
and skill beforeperformances required.

Collateral
Consequences

Navigatingothersystemsof care
MentalHealth
Housing

CollateralLegal Matter
Immigration
Child Support
Landlord/tenant
Criminal

Poorqualitylegal representatiomesultsfroma varietyof factors
rangingfromthe pressureof high caseloadsto poor customsand
lowexpectation®f representatioin thejurisdictionThe old
reputatiorof juvenile and family courtsas a lesser-kiddie courts
persistsin someplaces,despitethe increasedsophisticatioand
complexityof boththe law and the underlyinginterdisciplinary
perspectiverequiredto handle thesecaseseffectivelyChild
welfareis a unique and highly specializedarea of practiceyet
many advocateshave notreceivedtrainirg in handling suchcases
In many States neitherethicd requirementsor practice
standardsfor attorneysn childabuse and neglectcaseshave been
developed”

Departmentfor Healthand Human Services,Administration
for Childrenand Families, FactSheet on the ABA Standardsfor the
Legal Representatiorf Children, Parentsand the Child Welfare
DCFS.
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CONTACT US:
John Passalacqua:

JenniferWilliams:
bassnjenn@aol.com

David Meyers:
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