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ICWA hot topics

- In re Abbigail A.

+ In re Isaiah W.

+ In re. AlexandriaP.

+ C.F. v. SuperiorCourtof Mendo
- Oglala Sioux Tribe v. Van Hunnik
- NewBIA Guidelines

+ ProposedBIA regulations

In re. Abbigail A.

- Whois an Indian child?

- ICWA definition- eligible &
biologicalchild of a member.

» Membershipss. enroliment.

- Whatbestadvancesinterests
of ICWA & CallCWA?

AL COL
ORNIA




In re Isaiah W.

« Whenis ICWA issueforfeited?

Parentdidnt appeal findingthat
ICWA didnt apply;

Can the parentraiseit afterTPR
almosta year later?

Alexandria P.

« Placementpreferences

When tribeagreeswith
placementfor fostercare
purposescan theyobjectwhenit
comesto permanency?

Whatis the significanceof
. .bondingand attachment?

C.F. v. Superior Court

« Activeefforts= reasonable
efforts

- WhataboutWIC 361.77

- New Guidelines& Regulations




@glala SIoux Iribe Vv. van
Hunnik

- SouthDakotaclassactioncasein federal
court;

- Indian tribesand Indian parents
challengingproceduresfor temporary
removalhearings;

- FederalCourtheld theyviolatedICWA
and constitutionddue Process
requirements

JLIFORN

BIA Guidelines

- Issued February25,2015
- Effectivéammediately

« Guidelinesare persuasive
authority

BIA proposed regulation ¢
+ PublishedMarch20,2015

- Commentperiodends May19,
2015

+ Amend & supplementbut do not
revokeexistingregulations

- Regulationswhenfinal are binding




Key areas - impact in CA
- Definitions:
Activeefforts- whatsnew?
Parent
Continuedcustody

Imminent physicaldamage or
Laaarm

ALIFORNIA

Guidelines & Regs

- Why are theynecessary?
- Whatis theirgoal?

« Howwill theyimpactpractice
herein California

Key areas - impact in CA

- Definition- whatsstillnotclear?
Proceeding? action?Hearing?

Reasontobelieve vs. reasonto
know

Membershipss. enrollment




Purpose & Interpretation

+ Guidelines& Regulations:
Uniformapplicationin all states;
Remedial legislation;

Canonsof construction statutes
enactedfor the benefitof Indians are
tobe liberallyconstruedo their
benefit;

Guidelines & Regulations

- Applicationof ICWA

Existinglndian Family Exception-
rejectedin Guidelines& regulations

Responseto Baby Veronica
ICWA in delinquencycases

Applying ICWA pending
determinatiorof childs status

/oluntaryproceedings

Inquiry
- When?- as soonas contactwith
a family. So pre removal
- \What?- notso clearwhat
- Who?- notsoclearwho




Notice

- When?-
feason tobelieve” or feason to
know?
Every hearingor each proceeding?

- Who - everytribe,oris thatsorted

outbeforehandduring
Investigation?

SHow="registeredr certifiednail?

Notice

« Reason tobelieve” vs. feason to
know”

GuidelineB.2
ProposedRegulation23.107

Notice - new Guidelines
and regulations

+ GuidelineB.6 - whenan agencyor
courtknowsor has reasonto know

« Regulation23.111- whenan
agencyor courtknowsor has
reasonto believe




Guidelines
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Guidelines & Regs

Guideline B.2(b)(2); Reg 23.107(b)(2)

If there-1s-reason-to-believe-the-child-1s-an-Indian-
child. the-court -must- contirm- that-the -agency-
used - active efforts-to-work with-all tribes of-
which-the-child-may- be-a-member- toverify-
whether-the-child-is-in-fact-a-member- or-eligible-
for membership in-any-tribe.q

Notice - new Guidelines

and regulations

- Mustsend noticeof each suchproceeding”
includingbut notlimitedto:

Temporarycustodyhearing;
Removalor fostercareplacement;
Adoptiveplacement;

Terminationof parentalor rights




NOTICe - new guldelines
& regulations

« Bothsayfegistered” mail.

- Regulation23.11stillsayscertified
mail.

» Regulation23.11stillsaysnoticewhen
courtknows or hasreasontoknow”

- Content timingand methodconsistent
ithexistingCA law

Jurisdiction & Transfer

« Statecourtmustdismissif tribe
has exclusivejurisdictionput how
do you know?

- Whatcan and cant be considered
on motionto transfer?

Juris - guidelines and regs
- GuidelineB.5; Reg. 23.110

Require courttomake findingre.
childs domicile& residenceat outset
of thecase;

If on reservationwvheretribeexercises
exclusivejuris. dismiss

Inform tribalcourt




Transfer - changes
+ GuidelineC.1 - 4; Reg. 23.115-118

Requestcan be made at each dlistinct
proceeding; at any stage

Good cause- no longerconsider
proceedingat advancedstage;

Courtshouldnotifytribalcourtof transfer
request;

Proyidedinfo and recordsupon transfer

Emergency Removal
Guidelines & Regs.

- GuidelineB.8; Reg. 23.113
Only topreventimminent physicaldamageor harm!
Mustbe as shortas possible;

Mustcontinuallyassess& have hearingson whetherstill
necessary;

Musttreatchild as Indian childif teason tobelieve”
Petitiormustincludeaffidavit withdetailedinformation

Cant generallylastmore than 30days withouti CWA
complianthearingincludingQEW testimony

Active Efforts - Guidelines and
Regs.
Morethanreasonableefforts:

Guidelines(but notregs.) cant bypass

Mustbegin at firstcontactwithfamily
15 specificexamplesof whatconstitute
activeefforts

See guidelineA.2 definitionof activeefforts& B.1.
Reg. 23.2definitionand 23.105.




Evidence & QEW

- Whats changed?
« Whats required?
« Who can be qualified?

QEW - Guidelines & Regs

« GuidelineD.4; Reg. 23.122

Musthave specificknowledgeof the
Indian tribes cultureand customs;

Descendingorderof preferencen
whocan serve.

Placement preferences

- Whats new?
« Whendo theyapply?
- Howoftendo werevisit?

- Every proceeding?
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Placement Prefs - Guidelines &
Regs.

- GuidelineF.1-4; Reg 23.128-131

Mustfollowplacementprefsspecifiedoy tribe;

To deviatemustdemonstrataliligentsearch
by clearand convincingevidence;

Good causetodeviate- cant consider
bonding; doesnotincludebest interest”
becauselegal presumptiorre bestinterest

Invalidation

- Who caninvalidate?
- Whatare grounds?
- Wheredo wefile?
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