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Preface

This study

Thisreportis basedonresearcltarriedoutduring200&and 200®y Amnesty
InternationallSA (AIUSA) in consultatiomwith NativeAmericanand Alaska
Nativeorganizationandindividuals. Theresearchdrawson Amnesty
Internationalinterviewswith survivorsof sexualviolenceand theirfamilies,
activistssupportworkersserviceprovidersand healthworkers A numberof
womenspoketo Amnestylnternationabn conditiorthattheiranonymitywas
guaranteedSomehaveaskedthatcertaindetailsnotbe madepublic.In order
torespectheirwishes,detailsof namesandlocation®n file with Amnesty
Internationahavebeenwithheld.

Amnestylnternationadlsointerviewedfficialsacrossthe USA, including
tribal,stateand federallaw enforcementfficialsand prosecutorsggs well as
tribaljudges Amnestylnternationaetrepresentativeyom
thefederalagenciesvhichshareresponsibilityith tribalauthorities
foraddressingrrespondingo crimesin IndianCountry(definedas
reservationgrustland, and communities) Amnestylnternationatent
questionnaireto the 93individualUS Attorneyswho prosecuterimeswithin
IndianCountryat federallevel,seekinginformatiorn prosecutiomatesfor
crimesof sexualviolencecommittedigainstindigenousvomen. Amnesty
Internationalvas informedby the ExecutiveOfficeof US Attorneysthat
individualUS attorneysvould notbe permittedo participatén thesurvey.

Amnestylnternationatonducted reviewof existinggovernmenand norn
governmentateportsjncludingstudiesconductedy theUS Departmenbf
Justicelaw reviewarticlesand mediareportsof sexualviolenceagainstNative
Americanand AlaskaNativewomen.It alsoreviewedfederaland statecaselaw
andlegislation.

AmnestyInternationatonductedietailedresearchin threelocations
withdifferentpolicingandjudicialarrangementéseeChapter4:Issuesof
jurisdiction)theStandingRockSiouxReservationin Northand SouthDakota,
theStateof Oklahomaand theStateof Alaska.Eachlocatiorwas selectedorits
specifigurisdictionatharacteristic¥heStandingRockSiouxReservation
illustrateghechallengesnvolvedin policinga vast,ruralreservatiorwhere
tribaland federalauthoritiehavejurisdictionOklahomapresentsa very
differensituationcomposedorthemostpartof parcelsof triballands
intersectedby stateland wheretribal stateor federalauthoritiesnay have



jurisdictionIn Alaska,federalauthoritiehavetransferredheirjurisdictiorto
stateauthoritieso thatonlytribaland stateauthoritiehavejurisdiction.

AmnestyInternationahasfocuseditsresearclonresponseo crimesof
sexualviolenceontriballandsand in neighbouringreas Theexperiencesf
Indigenousvomenliving far fromtriballandsor in urbansettingstherefore,
arenotreflectedxtensivelyn thisreportAccordingto the200@JS Census,
56percentof NativeAmericanand AlaskaNative peoplelive outsidelndian
Country? Justunder10percentof NativeAmericandive in largeurban
centres$ Theavailablenformatiorpointsto highratesof sexualviolence
and a lackof culturallyappropriatservicesin townsand cities.Thisis of
sufficientoncerrto meriturgentfurthemresearch.

A note on terminology

AmnestyInternationadtrivesto useterminologywhichrespects¢hewishesof
thepeoplesconcernedit recognizeshatthisreportcannotportraythe
experienceand diversityofIndigenougpeoplesin theUSA.

Therearemorethan55ederallyrecognized\mericanindianand Alaska
Nativetribesin theUSA. However,notall Indigenougpeopleswithinthe USA
andits overseagerritoriehavebeenaccordedhisstatus;including for
examplethelndigenoupeoplesof Hawaii. Somepeoplesarerecognizedy
statesbutnotby thefederalgovernment.Individualsmayidentifyas
Indigenousevenif theyarenotrecognizeds tribalmemberdy federalor state
authorities.

It isimportanto notethatno singletermis universallyacceptedy
all Indigenouspeoplesin theUSA. Varioustermsareusedthroughouthe
reportwheretheyseemmostsuitedto thecontextHowever,thesechoicesare
in noway intendedto minimizeor ignorethe greatdiversityof Indigenous
cultures]anguagesand nationalitieshatexistwithinthe USA, norto generalize
theirexperiencesT'hedecision®nterminologyn thisreporthavebeenguided
by a numberoffactorsincludingtheneedto ensurethatthereportis as
accessiblas possibleto diverseaudiencedothwithinthe USA and aroundthe
world. AmnestyInternationahasbeenadvisedthatby alternatingheterms
used,readerswill betterunderstandhediversityof Indigenougpeoplesand
culturesn theUSA.



ThetermsAmericanindian,NativeAmericanand AlaskaNativearewidely
usedwithintheUSA itself,as arethetermstribe,tribal tribalnationand Alaska
Nativevillage. Thesehavebeenretainedn thisreporttoreferto Indigenous
peoplesandinstitutionsCertaintermssuchas Indian,IndianCountryand
tribalmemberareusedin legaland otherdiscoursesn theUSA and havebeen
retainedn thisreportwherethisseemsmostappropriatén sectionslealing
with US legislatiorand courtdecisionsThetermIndianshouldbereadas
referringo Americanindianand AlaskaNativeunlessthelegalcontexor
parametersfa particulastudyindicateotherwiseWhilesometermsmay
havespecifidegalmeaningsdt mustalsobe acknowledgedhatmanymaybe
usedin a broaderpoliticalor culturalcontext.

ThetermIndigenouss increasinglyisedin internationahumanrights
standardsand in thecommentaryf UN andregionahumanrightsbodies.
It is alsothetermmostfrequentlyusedby Indigenousgpeoplesorganizations
whentheyrepresenthemselvesnternationalland by specializechon
governmentabrganizationsvorkingin thefield.



List of terms/abbreviations

BIA

District Attorney
FBI

Indian Country

IHS

ILO Convention
No. 169

Public Law 280

SANE
SRPD

State land

State police

US Attorney
VPO

VPSO

The Bureau of Indian Affairs, a federal government
agency charged with supporting tribal police forces,
courts and governments

A state prosecutor
Federal Bureau of Investigation

Federal law defines Indian Country as: “All land within

"

the limits of any Indian reservation’, “all dependent
Indian communities within the borders of the United
States” and “all Indian allotments, the titles to which
have not been extinguished.”

Indian Health Service, part of the US Department of
Health and Human Services, operates health facilities for
American Indian and Alaska Native peoples

1989 International Labour Organization Convention
concerning Indigenous and Tribal Peoples in
Independent Countries

transferred legal authority (jurisdiction) from the federal
government to certain state governments.

Sexual assault nurse examiner
Standing Rock Police Department

is used in this report to denote land outside Indian
Country.

is used to include state, city and local law enforcement
agencies.

A federal prosecutor
Alaska Village Police Officers
Alaska Village Public Safety Officers

Amnesty International






Chapter 1: Introduction

In July 2006 an Alaska Native woman in Fairbanks reported to the police
that she had been raped by a non-Native man. She gave a description of
the alleged perpetrator and city police officers told her that they were
going to look for him. She waited for the police to return and when they
failed to do so, she went to the emergency room for treatment. A support
worker told Amnesty International that the woman had bruises all over
her body and was so traumatized that she was talking very quickly. She
said that, although the woman was not drunk, the Sexual Assault
Response Team nevertheless “treated her like a drunk Native woman first
and a rape victim second”. The support worker described how the woman
was given some painkillers and some money to go to a non-Native
shelter, which turned her away because they also assumed that she was
drunk: “This is why Native women don't report. It's creating a breeding
ground for sexual predators.”

Interview with Alaska Native support worker (identity withheld), July 2006

iolenceagainstwomenis oneof themostpervasivehumanrightsabuses.

It is alsooneofthemosthidden.It takesplacein intimaterelationships,
withinthefamilyand at thehandsof strangersndit affectsvomenin every There are more than 550
countryin theworld. federally recognized
American Indian and Alaska
Native tribes in the USA.
Federally recognized Indian

Thisreportfocusesonsexualviolenceagainstindigenousvomenin the
USA. Governmenthiavea responsibilityo ensurethatwomenareableto enjoy

theirrightto freedomfromsexualviolenceAs citizensof particulartribal tribes are sovereign under
nationsthewelfareand safetyof Americanindianand AlaskaNativewomen US law, having jurisdiction
aredirectlylinkedto theauthorityand capacityof theirnationstoaddresssuch ~ over their citizens and land,
violence. and maintain government
to government relationships
Indigenousgpeoplesin theUSA facedeeplyentrenchednarginalizatior with each other and with

theresultof a longhistoryof systemiand pervasiveabuseand persecution.  the US federal government.®
Sexualviolenceagainstindigenousvomentodayis informedand conditioned



The US federal government
has a legal responsibility to
ensure protection of the
rights and wellbeing of
American Indian and Alaska
Native peoples, including a
responsibility to provide
social, educational and
medical services. This federal
trust responsibility is set out
in treaties between tribal
nations and the federal
government, further solidified
in federal law, federal court
decisions and policy. It
includes the protection of the
sovereignty of each tribal
government.!

by thislegacyof widespreadand egregioushumanrightsabusesIt hasbeen
compoundedy thefederalgovernmentssteadyerosiorof tribalgovernment
authorityand its chroniainder-resourcingfthoselaw enforcementigencies
andserviceproviderswhichshouldprotecindigenousvomenfromsexual
violencelt is againstthisbackdropthatAmericanindianand AlaskaNative
womencontinueo experiencéighlevelsof sexualviolencea systemic
failureto punishthoseresponsibland officialindifference¢o theirrights
todignity,securityandjustice.

“Violence against Indian women occurs as a gauntlet in the lives of
Indian women: at one end verbal abuse and at the other murder. Most
Indian women do not report such crimes because of the belief that
nothing will be done.”

Juana Majel, National Congress of American Indians, and Karen Artichoker,
Cangleska, Inc-Sacred Circle®

Overthepastdecade federalgovernmenstudieshaveconsistentlghown
thatAmericanindianand AlaskaNativewomenexperiencenuchhigherlevels
of sexualviolencethanotherwomenin theUSA. Datagatheredy theUS
Departmenbf JusticandicateshatNativeAmericanand AlaskaNative
womer! aremorethan2.5timesmorelikelyto berapedor sexuallyassaulted
thanwomenin theUSA in generaB A US Departmenbf Justicestudyon
violenceagainstwomenconcludedhat34. Iper centof Americanindianand
AlaskaNativewomen- or morethanonein three- will berapedduringtheir
lifetimethe comparabldigurefortheUSA asa wholeis lessthanonein five?
Shockinghoughthesestatisticare, it is widelybelievedthattheydo not
accuratelyportraytheextentof sexualviolenceagainstNativeAmericanand
AlaskaNativewomen!0

“Most women who are beaten or raped don’t report to the police. They
just shower and go to the clinic [for treatment].”

Native American survivor of sexual violence (identity withheld), February 2006

AmnestyInternationalinterviewswithsurvivorsactivistsand support
workersacrosgheUSA suggestthatavailablestatisticgreatlyunderestimatehe
severityof theproblemlIn theStandingRockSiouxReservationforexample,
manyofthewomenwhoagreedtobeinterviewedouldnotthinkofanyNative
womenwithintheircommunitywhohadnotbeensubjectedo sexualviolence.

Maze of injustice: The failure to protect Indigenous women from sexual violence
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“Congress finds that:

» Indian tribes require
additional criminal justice
and victim services resources
to respond to violent assaults
against women; and

»The unique legal
relationship of the United
States to Indian tribes creates
a federal trust responsibility
to assist tribal governments
in safeguarding the lives of
Indian women

Violence Against Women Act
(2005), Section 901, Findings

“Women don't report because it doesn't make a difference. Why report
when you are just going to be revictimized?”

Pauline Musgrove, Executive Director of the Spirits of Hope Coalition, October 2005

Amnestylnternationahasdocumentednanyincidentsof sexualviolence
againstAmericanindianand AlaskaNativewomenbutthegreatmajority
of storiesremainuntold.Violenceagainstwomenis characteristicallynder
reportedBarriersoreportingncludefearof breachesn confidentialitfear
of retaliatiorand a lackof confidenc¢hatreportswill be takenseriously
andresultin perpetratorbeingbroughtto justiceFor Native Americanand
AlaskaNativewomen,historicaltelationsvith federaland stategovernment
agencieslsoaffectthelevelofreporting>fsexualviolence.

“Indigenous women or women from racially or ethnically marginalized
groups may fear State authority, if the police have traditionally used
coercive and violent means of criminal enforcement in their communities.”
Radhika Coomaraswamy, then UN Special Rapporteur on violence against
women, July 200112

In additiontounderestimatinghescaleof sexualviolenceagainst
Indigenousvomen,thelimiteddataavailabledoesnotgive a comprehensive
pictureFor exampleno statisticexistspecificallpnsexualviolencein Indian
Countryand availabledatais morelikelytorepresentirbanthanruralareas!3
NativeAmericanactivistgpointto theimportancefunderstandinghe
continuunofviolencecommittedaigainstindigenousvomenin orderto
developa strategicesponsdoit.!4Thereis an urgentneedfortheUS
governmento startcollectinguchdatato informplanningand programmes
toendsexualviolenceagainstindigenousvomen.

Whiletheavailabledatadoesnotaccuratelyortraythe extentof
sexualviolenceagainstNativeAmericanand AlaskaNativewomen,it does
indicatethatNativeAmericanand AlaskaNativewomenareparticularly
atriskof sexualviolenceAccordingto the US Departmenbf Justice,
in atleast86percentofreportedrasesof rapeor sexualassaultagainst
Americanlndianand AlaskaNativewomen,survivorsreportthatthe
perpetratorarenon-Nativemen. The Departmentsdataon sexualviolence
againstnon-Nativewomen,in contrastshowsthatfornon-Indigenous
victims,sexualviolenceis usuallycommittedvithinan individuals ownrace.
Forexamplejn 2004perpetratorin 65. Iper centof rapesof whitevictims

Maze of injustice: The failure to protect Indigenous women from sexual violence



werewhite,and 89.8ercentof perpetratorin rapesof AfricanAmerican According to the 2000
victimswereAfricanAmerican!® US Census there are an
estimated 4.1 million Native

Someofthedatamadeavailableeco Amnestylnternationah thethree American and Alaska Native

locationstudiedalsosuggestdhata highnumberof perpetratorsfsexual individuals living in the USA
violenceagainstAmericanindianand AlaskaNativewomenarenon-Indian. today'® — around 1.5 per cent
In Oklahomapnesupportworkerfor NativeAmericansurvivorsof sexual of the total population.

violencetold Amnestylnternationathat58percentof thecasesshehad worked
onin theprecedingl 8monthsinvolvednon-Nativeperpetratordn Anchorage,
Alaska,a statisticastudyfoundthat57.ppercentof AlaskaNativevictimsof
sexualviolencereportedhattheirattackerhiad beennon-Nativemen!7
AmnestyInternationalocumentedndividualcasesinvolvingbothNativeand
non-NativeperpetratordVhileoverallthedataavailableappearsoindicatethat
a significanhumberof perpetratorarenon-Indianthereis a lackof quantitative
dataontheethnicoriginor Indigenousstatusof perpetratorsfsexualviolence
againstAmericanindianand AlaskaNativewomen.Moredatais urgently
neededin orderto establislthe prevalencef violenceagainstindigenousvomen
andidentifyappropriateulturallyspecifidndicatorsbasedon bothindividual
and collectiverights thatcanaccuratelyand comprehensivelgeflectthe
prevalencefsexualviolenceagainstindigenousvomen.Suchinformation
would alsoenabletheimpactofjurisdictionalssueson theeffectivenessf
federalstateand tribalresponseso crimesof sexualviolenceagainstindigenous
womento be evaluatecand assistin identifyingstrategieso preventinvestigate
and punishcrimesof'sexualviolenceagainstindigenousvomen.

It appearsthatIndigenousvomenin the USA maybetargetedoracts
of violenceand deniedaccesso justiceon thebasisof theirgenderand
IndigenouddentityHowever,therootcausesof discriminatioand violence
areoftencomplexand invariablyinterconnecte®therfactorsvhichcan
alsohavea significantmpactincludethepovertyand socioeconomic
marginalizationwvhichmanyIndigenousvomenexperiencdndigenous
womendescribedo Amnestylnternationahow theyexperienceontemporary
sexualviolenceas a legacyofimpunityfor pastatrocities.

Rapeis alwaysanactofviolencebutthereis evidenceao suggestthatsexual
violenceagainstAmericanindianand AlaskaNativewomeninvolvesa higher
levelof additionalphysicalviolenceFifty per centof Americanindianand Alaska
Nativewomenreportedhattheysufferedphysicalinjuriesin additionto the
rape;thecomparabléigureforwomenin generaln theUSA is 30percent!8



Della Brown, a 33-year-old Alaska Native woman, was raped, mutilated
and murdered. Her body was discovered in an abandoned shed in
Anchorage in September 2000. Her skull was so pulverized the coroner
compared her head to a “bag of ice”. Police believe a number of people
walked through the shed, lighting matches in order to view her
battered remains, but did not report the murder to the Anchorage
police. To date, no one has been brought to justice for the rape and
murder of Della Brown.19

Likewomenin everycountryand communitylndigenousvomenfrequently
experiencsexualviolenceat thehandsof theirmaleacquaintancefoyfriendsr
husbandsAccordingto US Departmentf Justicdiguresin arounda quarterof
reportof sexualviolenceagainstAmericanindianor AlaskaNativewomenthe
allegedperpetratois anintimatepartnerIntimatepartnersvho commitsexual
violenceoftendo sowithimpunity;in partbecausefalackofrecognition— by
womenthemselveshy respondingiuthoritiesnd by societyin general— that
suchviolenceconstitutea crime.Manywomendo notreportdomesticviolence.
Theresponsefthepoliceand courtsto thosethatdo is oftengrosslyinadequate.

Rhea, a Native American woman from the Standing Rock Sioux
Reservation (North and South Dakota) told Amnesty International about
the experience of her friend, a 21-year-old Native American woman, who
was raped and severely beaten by four men in February 2003. She said her
friend was initially brought to the Indian Health Service hospital in Fort
Yates but was transferred to a hospital in Bismarck, North Dakota, in a
critical condition, having taken an overdose of anti-diabetic medication
that she found in the house where she had been raped with the apparent
intention of committing suicide. Rhea said: “she just lay there all beat up,
with big black eyes” According to Rhea, a Standing Rock Police
Department (SRPD) officer came to the hospital and questioned her friend
while she could still talk. She died two weeks after the rape. Rhea says she
spoke to the police officer a year later; he told her the rape case was
closed. “The perpetrators are still walking around,” she told Amnesty
International, “ don't know why."The Chief of Police of SRPD told Amnesty
International that they have been unable to find any record of the case.

Interview with Rhea, 2006 (details withheld)

For crimesof sexualviolencecommittedn triballand, whetherthe
allegedperpetratois Indigenousor notis importanbecausdt determines

Maze of injustice: The failure to protect Indigenous women from sexual violence



Jackie Brown Otter is the founder of Pretty
Bird Woman House, a domestic and sexual
violence programme on the Standing Rock
Sioux Reservation. The programme is
named after her sister lvy Archambault
(Pretty Bird Woman), who was raped and
murdered in 2001.



Tribal nations maintain
separate cultures, customs
and histories. More than 250
languages are spoken.

whichpoliceforcedealswith thecrimeand whichjudicialsystemis
responsibléorensuringthe perpetratois broughtto justice Consequently,
survivorsof sexualviolencereceivea differentresponselependingon the
locatiorwherethe crimetookplaceand theIndigenousstatusofthe
perpetratomesultingn unevenand inconsistenaccesgo justiceand
accountability.

“Before asking ‘what happened, police ask: ‘Was it in our jurisdiction?
Was the perpetrator Native American?”

Support worker for Native American survivors of sexual violence, May 2005

In orderto achievejustice survivorsof sexualviolencefrequently
havetonavigatea mazeoftribal,stateand federallaw. The US federal
governmenhascreateda complexinterrelatiobbetweerthesethree
jurisdictionshatunderminesqualitybeforethelaw and oftenallows
perpetratorso evadejusticeln somecasesthishascreatedareasof effective
lawlessnesswhichencouragesiolenceActionby US Congresss required
to eliminatethe possibilitythatcomplexjurisdictionatulesand legislation
in practicemay denysurvivorsof sexualviolenceaccesgo justice.

Sometimeghe confusiorand thelengthof timeit takesto decidewhether
tribal,stateor federalauthoritiehavejurisdictiorovera particularcrime
resultin inadequatdnvestigationsrin a failuretorespondat all. Whenever
law enforcemenofficialsarerequiredto makeon-the-spotlecisionsabout
whethera suspectis Indianor non-Indianpublicsafetyon triballandsis
compromisedAmnestylnternationalyesearclindicateshatunderstaffing
andlackofappropriatérainingin therelevantpoliceforcesarealso
underminingsurvivorstrightto justice.

Fordifferentreasonsand in differentwaysnoneofthethreejustice
systems- federal stateand tribal— arerespondingadequatelyto Indigenous
survivorsof sexualviolenceThe US governmenhasinterferedvith the
abilityof tribaljusticesystemsto respondto crimesof sexualviolenceby
underfundingribaljusticesystemsprohibitingribalcourtsfromtrying
non-Indiarsuspectsandlimitingthe custodiakentencesvhichtribalcourts
canimposeforany oneoffenceThe maximumprisonsentencéribal
courtscanimposefor crimes,includingrape,is oneyear.Theaverageprison
sentencdorrapehandeddownby stateor federalcourtsis betweereight
yearsand eightmonthsand 12yearsand 10monthsrespectivel§0

Maze of injustice: The failure to protect Indigenous women from sexual violence



Whenjurisdictiorfallsto federalor stateauthoritiesand casesare pursued
throughthefederalor statecourtsystemAmnestylnternational¥esearch
foundthatNativeAmericanand AlaskaNativewomenareoftendenied
accesgtojusticeThe extentto whichcasesinvolvingAmericanindianwomen
aredroppedbeforetheyevenreacha federalcourtis difficultto quantify
astheUS Attorneys OfficedoesnotcompilesuchstatisticsHowever,the
evidencegatheredy Amnestylnternationaduggeststhatin a considerable
numberofinstancesheauthoritieslecidenotto prosecuteeportedasesof
sexualviolenceagainstNative women.Whenfederalprosecutorsdeclineto

prosecuteasesinvolvingnon-Nativeperpetratorsghereis no furthemrecourse

forIndigenoussurvivorsundercriminallaw withinthe USA.

At alllevels,Jaw enforcemendind justicesystemsarefailingto inform
survivorsaboutthe progressftheircasesand thereis littleaccountabilitfor
failuretoinvestigater prosecuteFor somesurvivorsthiscanmeanmonths
or evenyearsof fearand insecurity.

Healthserviceprovidershavea keyroleto play bothin providing
survivorswith any medicalattentiortheymayneedand in documenting
sexualviolenceSexualassaultforensiexaminationsanprovidecrucial
evidencefora successfuprosecutionHowever, Amnestylnternationals
researclsuggestshatthequalityof provisionof suchbasicserviceso
Americanlndianand AlaskaNativewomenvariesconsiderablyromplace
to place.Oftenthisis theresultof theUS governmentssevereunderfunding
ofthelndianHealthService(IHS). However,in someinstancesnadequate
trainingon how torespondto survivorsof sexualviolenceand how todo
soin a culturallyappropriatenanneralsomeansthathealthfacilitiesfail
to providewomenwith thetreatmentind supporttheyneed.

Overall, AmnestyInternationalfindingsindicatethatmanyAmerican
Indianand AlaskaNative victimsof sexualviolencefind accesstolegal
redressadequatanedicalattentiorand reparationslifficult,if not
impossibleImpunityfor perpetratorand indifferencéowardssurvivors
contributé¢o a climatewheresexualviolences seenas normaland
inescapableatherthancriminaland wherewomendo notseekjustice
becausedheyknowtheywill be metwithinaction.

Sexualviolenceagainstwomenis notonlya criminalor socialissue,it
is a humanrightsabuse.All womenhavetherighttobesafeand freefrom
violenceand theauthoritiehavea responsibilityo ensurethatwomencan

Amnesty International

The UN Declaration of Basic
Principles of Justice for
Victims of Crime and Abuse
of Power provides, among
other things, that victims
should be treated with
compassion and respect for
their dignity; kept informed
of the scope, timing and
progress of proceedings and
of the disposition of their
cases; and protected from
intimidation and retaliation. It
also states that there should
be no unnecessary delay in
the disposition of cases.

The Indian Health Service
which is part of the US
Department of Health and
Human Services, operates
health facilities for American
Indian and Alaska Native
peoples.



enjoythatright. Thisreportshowsthatthe US governments failingin its
obligationsinderinternationalaw to ensuretheserights.

Internationalaw is clear:;governmentareobligednotonlyto ensurethat
theirown officialscomplywith humanrightsstandardsbutalsoto adopt
effectiveneasureso guardagainstactsby privateindividualswhichresult
in humanrightsabusesThisduty - oftentermeddue diligence— means
thatstatesmusttakereasonablstepsto preventhumanrightsviolations
and, whentheyoccur,usethemeansat theirdisposalto carryouteffective
investigationddentifyand bringto justicethoseresponsibleand ensurethat
thevictimreceivesadequateeparationAmnestylnternational¥esearch
showsthatthe USA is currentlyfailingto actwith due diligenceto prevent,
investigatend punishsexualviolenceagainstNative Americanand Alaska
Nativewomen.

Thelonghistoryof abusecannotbe erased butIndigenousvomenall
overtheUSA areworkingwith determinatiomnd hopefora futurewhere
theirrightto dignityand securityis respectedDrawingon theirworkand
experiencethisreportconcludesvith a seriesof recommendationsallingon
theauthoritieso fulfiltheirobligatiorto investigateprosecut@and punish
thoseresponsibléorsexualviolenceand to promotethefundamentatights
of Indigenousvomen.
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» Federal and state governments should consult and co-operate with
Indigenous nations, and Indigenous women in particular, to institute plans
of action to stop violence against Indigenous women.

Federal, state and tribal authorities should, in consultation with Indigenous
peoples, collect and publish detailed and comprehensive data on rape and
other sexual violence that shows the Indigenous or other status of victims
and perpetrators and the localities where such offences take place, the
number of cases referred for prosecution, the number declined by
prosecutors and the reasons why.

The US Congress should recognize that tribal authorities have jurisdiction
over all offenders who commit crimes on tribal land, regardless of their
Indigenous or other identity and the authority to impose sentences
commensurate with the crime which are consistent with international
human rights standards. Federal authorities should also take additional
steps, in agreement with tribal authorities, to make available the necessary
funding and other resources to enable tribal authorities to develop their
courts so that they have the capacity to operate effectively and in
accordance with international standards.

All law enforcement officials should respond promptly to reports of sexual
violence, take effective steps to protect survivors from further abuse, and
undertake thorough investigations. Federal authorities must take urgent
steps to make available adequate resources to police forces in Indian
Country and Alaska Native villages. In order to fulfil their responsibilities
effectively, all police forces should work closely with Indigenous women'’s
organizations to develop and implement appropriate investigation
protocols for dealing with cases of sexual violence. Particular attention
should be paid to improving coverage in rural areas with poor transport
and communications infrastructures.

Maze of injustice: The failure to protect Indigenous women from sexual violence
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Law enforcement agencies and health service providers should ensure that
all Indigenous women survivors of sexual violence have access to adequate
and timely sexual assault forensic examinations without charge to the
survivor and at a facility within a reasonable distance.

Prosecutors should vigorously prosecute cases of sexual violence against
Indigenous women, and should be sufficiently resourced to ensure that
the cases are treated with the appropriate priority and processed without
undue delay. Any decision not to proceed with a case, together with the
rationale for the decision, should be promptly communicated to the
survivor of sexual violence and any other prosecutor with jurisdiction.

Federal and state governments should take effective measures, in
consultation and co-operation with Native American and Alaska Native
peoples, to combat prejudice and eliminate stereotyping of and
discrimination against Indigenous peoples.

Amnesty International 13
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Chapter 2: Legacy of the
Dast

“As the nation looked to the West for more land, this agency participated
in the ethnic cleansing that befell the western tribes... it must be
acknowledged that the deliberate spread of disease... and the cowardly
killing of women and children made for tragedy on a scale so ghastly
that it cannot be dismissed as merely the inevitable consequence of the
clash of competing ways of life...

“...After the devastation of tribal economies and the deliberate
creation of tribal dependence on the services provided by this agency,
this agency set out to destroy all things Indian. This agency forbade the
speaking of Indian languages, prohibited the conduct of traditional
religious activities, outlawed traditional government, and made Indian
people ashamed of who they were. Worst of all, the Bureau of Indian
Affairs committed these acts against the children entrusted to its
boarding schools, brutalizing them emotionally, psychologically,
physically, and spiritually... the legacy of these misdeeds haunts us.”
Kevin Gover, then Assistant Secretary — Indian Affairs, US Department of the The Bureau of Indian Affairs
Interior, at the Ceremony Acknowledging the 175th Anniversary of the

(BIA), a federal government
Establishment of the Bureau of Indian Affairs, 8 September 20002

agency, is charged with

supporting tribal police
tis widelyacknowledgedhatEuropean/USolonizergorciblyrelocated forces, courts and
manyIndigenoupeoplesromtheirland, committingvidespreachtrocities =~ governments.

in theprocessKillingson a massivescale,as well as diseaseand starvation,

devastatedheIndigenoupeoplesof NorthAmerica.

Sexual violence as a tool of conquest

“Sexual assault rates and violence against Native American women did
not just drop from the sky. They are a process of history.”

Jacqueline Agtuca, Alaska Native Women’s Conference, Anchorage, Alaska,
24 May 2005

Amnesty International



The Trail of Tears was the
name given to the forced
displacement and removal
of several tribal nations

from the east and south
coast towards Oklahoma
between 1838 and 1839. The
displacement resulted in

the deaths of thousands of
Indigenous people.

The Long Walk was the
name given to the forced
displacement and removal of
Navajo in 1863 and 1864
from their lands in Arizona
and New Mexico. More than
200 people died of cold
and starvation during the
300-mile forced march;
many more died after their
arrival on the barren Bosque
Redondo Reservation

in New Mexico.

Contemporargcholaron traditionaNativeAmericanand AlaskaNative
cultureshavefoundthatpriorto colonizatiorwomenoftenheld esteemed
positionsn societyAvailableevidenceandicatesthatviolenceagainstwomen
wasrareand, whenit occurredwas oftenseverelypunished2Colonization
andits aftermatlprofoundlychangedgenderrolesamonglndigenous
peoplesForexamplesettlersand governmenbofficialsinsistedon dealing
onlywithmen, while Christianmissionariesxertedpressureon Indigenous
peoplesto assumewhattheirchurchesonsideregropergenderroles?3
Gender-basediiolenceagainstwomenby settlersvas usedin manyinfamous
episodesjncludingduringtheTrailof Tearsand the Long Walk.Suchattacks
werenotrandomor individual;theywerean integralpartof conquestand
colonizatio#4Manyscholargakethepositionthattheseand otherhistorical
actsamountto genocide.

Historicallythe US federalgovernmenhasmadea seriesof attempts
tocompelNativeAmericanand AlaskaNative peoplesto assimilatdnto
non-Indigenousocietyln thelate 19thand early20thcenturiesa number
of policiesdesignedto promoteassimilatiorrontributedo thebreaking
up of'tribalsocietiesdamagingcommunakolidarityand traditionabkocial
networksOnesuchpolicy,whichstartedin 1869involvedremovingchildren
asyoungas five fromtheirfamiliesand compellinghemto attendboarding
schoolsTheBureauofIndianAffairs(BIA) controlled® 5boardingschools
and 46(additionakchoolswererun by churchesvith federalfunds.Reports
of conditionsn theschoolsmakeharrowingreading:crueland inhuman
treatmentvas thenormand manychildrenexperienceghysicaland
sexualviolenceChildrenreportedlydied by thehundredsin theseschools
becauseofinadequatdoodor medicalcare,althoughno firmstatistics
exist?250nereasonforthelackof statisticss thatmanyschoolssent
childrenhomewhentheybecameseriouslyill, or neverrecordedheir
deaths?6

Negativeand dehumanizingtereotypesf NativeAmericansin general,
and Indigenousvomenin particulararenotconfinedo distanthistoryFor
examplea 1968ederalappellatecourtrulinguphelda statuteunderwhich
an Americanindianmanwho committech rapein IndianCountryreceiveda
lowerpenaltyif thevictimwas a Native womanZ27It hasbeensuggestedhat
Congressin passingthislaw, may haveviewedNativewomenasimmoral
andlessworthyof protectioz8

Maze of injustice: The failure to protect Indigenous women from sexual violence



Indigenousvomenhavesufferedunderfederalgovernmensterilization
programmesvhichviolatedtheirhumanrightsand internationalaw. For
examplebetweenl 97 2ind 197 6thousandofIndigenousvomenwere
sterilizedwhentherewas no medicalnecessityand withouttheirfreeand
informedconsen€9Somewomenwerereportedlycoercedo consento the
sterilizatiorby beingtold thattheirchildrernwould be takenaway fromthem
if theyrefused30

To date,the USA hasdonelittleto acknowledg¢heseabusesorto ensure
adequateeparatiorforthevictims.

Theeffectofsuchabusesagainstindigenougpeoplesreverberatéhrough
US societyand popularculturetoday.Forexamplea videogamecalled
Custers Revenge"wasmarketedy a privatecompanyin 1989n whichthe
objectivavas forplayersto manipulateéhecharactenf GeneralCusterto have
sexwitha NativeAmericanwomanwho wasboundto a post.The University
of NorthDakotahasrefusedto changeits mascotfromthe fightingSioux”
despitestrongoppositiorby SiouxTribesand despitethefactthatit has
generatedacializedand sexualizeddiscourseFor examplestudentsat the
UniversityworeT-shirtsdepictinga caricaturef a SiouxIndianhavingsexual
intercoursevitha bison.

ThelegacyofhistoriabusespersistsThe factthatNativeAmericanand
AlaskaNativewomenhavebeendehumanizedhroughoutJS historyinforms
present-dayttitudeslt helpsfuelthehighratesof sexualviolenceperpetrated
againstthemand thehighlevelsof impunityenjoyedby theirattackers.



Chapter 3: International
human rights law

T hisreportaddressesiolenceagainstindigenousvomenas a humanrights

issue.Theconcepbfhumanrightsis basedon therecognitiowftheinherent

dignityand worthof everyhumanbeing Througlratificatiof binding
internationdhumanrightstreatiesand throughtheadoptiorof declarationby
intergovernmentblodiessuchas theUnitedNations(UN) and theOrganization
of AmericanStates(OAS), governmenthavecommittedhemselveso ensuring
thatall peoplecanenjoycertaimuniversakightsand freedoms.

Sexualviolenceagainstwomenresultsin violationsof a varietyof rights3!
Theseinclude:therightnottobetorturedrill-treated?therighttoliberty
andsecurityof theperson3andtherightto thehighestattainablstandardof
physicaland mentalhealth34In addition,theerosiorof tribalgovernmental
authorityandresourceso protecindigenousvomenfromcrimesof sexual
violencds inconsistenwith internationahumanrightsstandardsincluding
internationadtandardson therightsof Indigenougpeoples.

As is exploredn moredetailbelow,sexualand gender-basediolencds alsoa
formofdiscriminatioagainstwomer#®and, in thecaseof NativeAmericanand
AlaskaNativewomenwho aredisproportionatelictimsof sexualviolenceijs a
formof discriminatioon thebasisof Indigenousdentity?6Whena statefailstoact
withsufficiendiligencdn respondingo sexualviolenceagainstwomen- by using
thecriminajusticesystemand providingreparatior thisoftenviolateswomens
rightto equalitybeforethelaw. The USA hasratifiedmanyof thekeyhumanrights
treatieghatguarante¢hesefundamentatights,includingtheInternational
Covenanton Civil and PoliticaRights;theConventioragainstlTortureand Other
Cruel,Inhumanor Degradinglreatmenor Punishmentand theInternational
ConventiorontheEliminatiorof All FormsofRacialDiscrimination.

Due diligence

Internationalaw obligesgovernmentso use theirpowerto protectand fulfil
humanrights37Thisincludesnotonly ensuringhattheirown officialscomply

Amnesty International

“The International Criminal
Tribunal for the former
Yugoslavia confirmed in
2002 that a key principle
relating to rape in criminal
law around the world is that
“serious violations of sexual
autonomy are to be
penalised. Sexual autonomy
is violated wherever the
person subjected to the act
has not freely agreed to it or
is otherwise not a voluntary
participant”

Prosecutor v Kunarac, Case
No. IT 96-23&23/1, Appeals
Chamber, 12 June 2002



withhumanrightsstandardsbutalsoactingwithdue diligence”toaddress
abusescommittedy privateindividuals(non-statectors) Whenstatesknow,
or oughtto know,aboutviolationsof humanrightsand fail to takeappropriate
stepsto preventthem,they,as well as theperpetratorgearresponsibility.
Theprincipleof due diligenceincludesobligation$o preventhumanrights
violationsjnvestigateand punishthemwhentheyoccur,and provide
compensatioand supportserviceforvictims38

Itisimportanto emphasizehatstateresponsibilityo exerciselue diligence
doesnotin anyway lessenthecriminalresponsibilitpf thosewho carryoutacts
ofviolenceincludingsexualviolenceagainstwomen.Theperpetratoofsexual
violencds thepersonliableundercriminallaw forthisactand shouldbe brought
tojusticeHowever thestatealsobearsa responsibilityf it failsto preventor
investigatand addressthecrimeappropriatelyl'hisreportclearlydemonstrates
thattheUS authoritiesrefailingto exerciselue diligencevhenit comesto
sexualviolenceagainstNativeAmericanand AlaskaNativewomen.

Human rights of Indigenous peoples

Overthelasttwo decadesinternationahumanrightslaw hasbecomenmore
responsiveo thevaluesneedsand aspirationefIndigenoupeoplesas distinct
and oftenpersecutedulturesHumanrightsstandardspecifico Indigenous
peoplesincludethe 1989nternationdlabourOrganizatiorfConventiorconcern
ing Indigenousand TribalPeoplesin Independen€ountrieILO Convention
No.169xand theUN Declaratioron theRightsof IndigenouseoplesSpecific
rightsof Indigenougpeopleshavealsobeenaffirmedy theexpertbodiescharged
withtheinterpretationfstateobligationsinderkey humanrightstreatiesn the
UN and OAS. Theseevolvingnormsandstandardsareconsistenin recognizing
thatIndigenougpeopleshavetherightto maintairtheirdistinctcollectivédentities
and, towardsthatend, musthavegreatercontrobvertheirownlivesand futures.

The Committeeon theEliminatiornf RacialDiscriminatiorywhichmonitors
statescompliancevith theInternationalonventioron the Eliminatiorof All
FormsofRacialDiscriminatiorhascalledonstatesofecognize andrespect
indigenougpeoplesdistinctculture historylanguageand way of lifeas an
enrichmenoftheStates culturalidentityand to promotédts preservationand
ensurethatho decisionslirectlyrelatingo theirrightsandinterestaretaken
withouttheirinformedconsent.39



In 200 1theUN HumanRightsCommitteappointed SpecialRapporteur
onthesituatiorof humanrightsand fundamentafreedomofindigenous
peopleln hisfirstreporthe identifieda numberof particulaissueswhich
deservespeciahttentionTheseincludedhumanrightsissuesforIndigenous
peoplesin therealmoftheadministrationfjusticetheparticipatiof
Indigenougpeoplesn decision-makingrocessesgovernancand policy-making;
and discriminatiomgainstindigenougpeopleswithina genderperspectivé9

“The widespread lack of access to the formal justice system due to
ingrained direct or indirect discrimination against indigenous peoples is a
major feature of the human rights protection gap... Given the
discrimination existing in the national judicial systems it is not surprising
that many indigenous peoples distrust it and that many ask for greater
control over family, civil and criminal matters ...

“Countries that have been able to incorporate respect for customary
indigenous law in their formal legal systems find that justice is handled
more effectively.”

Rodolfo Stavenhagen, Special Rapporteur on the situation of human rights
and fundamental freedoms of indigenous people, report submitted to the
Commission on Human Rights, 26 January 2004

TheUN Declaratioron theRightsof Indigenoueoplesadoptedby the
UN HumanRightsCouncilin June2OO6glaboratesninimumstandard<or
therecognitiorand protectiowf therightsof Indigenouspeoplesin diverse
contextaroundtheworld. Althoughat thetimeof writingfinaladoptiorby
theGeneralAssemblyhad beendelayedforfurtherconsultatiorit is important
tonotethattheDeclaratioris consistentvith establishedhumanrights
protectionand theirinterpretatiowithintheinternationahumanrights
systemProvisionsoftheDeclaratiorinclude:

» Indigenougpeopleshavetherightof self-determinatioBy virtueof that
righttheyfreelydetermineheirpoliticaktatusand freelypursuetheir
economicsocialand culturaldevelopment(Article3)

» Indigenousgpeoplesin exercisingheirrightto self-determinatiohavethe
rightto autonomyor self-governmerin mattersrelatingto theirinternal
andlocalaffairs,as well as waysand meansforfinancingheirautonomous
functions(Article4)

» Indigenougpeopleshavetherightto maintainand strengthenheirdistinct
politicallegal, economicsocialand culturalinstitutions(Article5)

Amnesty International
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The States Parties to the
present Covenant undertake
to ensure the equal right of
men and women to the
enjoyment of all civil and
political rights set forth in the
present Covenant.

International Covenant on Civil and
Political Rights, Article 3

» Statesshalltakemeasuresin conjunctionvithindigenougpeoplesto
ensurethatindigenousvomen...enjoythefull protectiorand guarantees
againstall formsofviolenceand discrimination(Article22(2))

» Indigenousndividualshaveanequalrightto theenjoymenbfthehighest
attainablstandardof physicaland mentalhealth Statesshalltakethe
necessarygtepswitha view toachievingprogressivelyhefull realization
of thisright.(Article24(2)

TheDeclaratiomrecognizesherightof Indigenougpeoplesto promote,
developand maintaintheirinstitutionastructuresnd theirdistinctive
customsspiritualitytraditionsprocedurespracticesind, wheretheyexist,
juridicalsystemsor customsijn accordancevithinternationahumanrights
standards”(Article34) SimilarlyILO ConventiorNo. 16Scallsforthe
recognitiomnd maintenanceftribaljusticesystemswhere thesearenot
incompatiblevith fundamentatightsdefinedby thenationalegalsystem
and withinternationallyecognizechumanrights.”

TheUSA hasnotratifiedlLO ConventiorNo. 169althoughthe Committee
ontheEliminatiorof RacialDiscriminatiolasencouragedhe USA to abide
by the Conventionsterms.To date,it hasnotdoneso.Indeed,theUSA was
instrumentakogethemwith Australiaand New Zealand,in blockingadoption
oftheUN Declaratioron theRightsof IndigenousPeoplesy theUN General
Assemblyatits 6 1stsession.

Human rights of women

Thehumanrightsof womenareaninalienablejintegraland indivisiblepart
of universahumanrights.Thisfundamentaprinciplewasreaffirmedn the
BeijingPlatformforActionadoptedat theFourthUN WorldConference
onWomenheldin 1995n Beijing,China.Delegatefrom 18S%countries
committedhemselveso promotingand protectinghefull enjoymenofall
humanrightsand fundamentafreedom®f all womenthroughoutheirlife.

Articlel of theConventioron theEliminatiorof All Formsof
DiscriminatioragainstWomendefinesdiscriminatiolagainstwomenas
any distinctionexclusiororrestrictiomadeon thebasisof sexwhichhas
theeffector purposeof impairingor nullifyingtherecognitiorenjoymentr
exercisdy women...ona basisof equalityof menand women,of humanrights



Staff and volunteers outside the Arctic Women in Crisis Center in Barrow,
Alaska. The Center is the only safe shelter for 500 miles. The shortage of
culturally appropriate support services for Alaska Native women means
that the eight-bed shelter often houses as many as 20 women and girls at
a time. During 2006 Arctic Women in Crisis helped over 300 women and
children. The services they offer range from crisis housing to promoting
Inupat values with advice for fathers to nurture non-violent sons.




and fundamentafreedomsn thepoliticaleconomicsocial,culturalcivil or
any otherfield.”

The Committeeon theEliminatiorof DiscriminatioagainstWomen,
whichmonitorimplementationftherightsenshrinedn the Conventionhas
recognizedender-basediolenceagainstwomenasa formof discriminatiori!
TheUSA hassignedthe Conventiorbutnotratifiedit, meaningthatit is obliged
torefrainfromactsthatwould defeatthe objectand purposeof thistreaty.

TheBeijingPlatformforAction,whichwas unanimouslyeaffirmedn 2000
and 2005xplicitlyrecognizeshatindigenousvomenfaceparticulabarrierso
full equalitylt urgesstatesto addresstheformsof violencethatIndigenous
womenface,and callsfora holisticapproachincludingworkingwith judicial,
legal, medicalsocialand educationasystemsNeverthelessa critiqueof the
BeijingPlatformforActionby Indigenousvomenpointedto thePlatforms
overemphasisn genderdiscriminatiomo thedetrimenoftheinterplay
betweergenderand otheraspectofIndigenousvomens identitiest?

ThelInter-Americaiff onventioron thePreventionPunishmentnd
Eradicatiorof ViolenceagainstWomen(Conventiorof Belémdo Para)deals
explicitlywith theissueof violenceagainstwomen.It requiresstatesnot
onlyto condemnpreventand punishviolenceagainstwomen,butalsoto
undertakespecifianeasurego dealwithitsrootcausesThe Conventiorof
Belémdo Parahasbeenmorewidelyratifiedthanany otherInter-American
treatyTheUSA is oneof onlytwo membersftheOrganizatiorof American
Stateswhichhavefailedto ratifyit.43

Multiple discriminations

Discriminatiomanbedirect- wherean individualor groupreceivedess
favourabler detrimentatreatment orindirect- whena law or practice
appearsneutralbutimpactsdisproportionatelyn a particulaigroup,without
objectivgustificatioril’he prohibitioron indirectdiscriminatiomequiresstates
totakeaccounbfrelevantdifferencebetweergroupsin orderto ensure
equalityin practice.

Indigenousvomenfacemultiplediscriminationbecausef aspectsof
theiridentitiesAs a 2008eporton violenceagainstindigenousvomenby
theInternationalndigenousWomen$Forum(FIMI) hasnoted,theyare



discriminatecdgainstnotonlyaswomenbut asIndigenouseoplesThelatter
doesnotmerelyadd onemoreelementto theburdenof discriminationhat
Indigenousvomenface butinteractsvith and changeshenatureofthe
discriminationheycontendwith.”44It is thereforextremelyimportanthat
freedomfromviolenceas definedby Indigenousvomenthemselvesnforms,
and wherenecessaryransformsthehumanrightsdiscourse.

Economic, social and cultural rights

Economicsocialand culturalrights— in particulatherightto thehighest
attainablestandardof physicaland mentalhealth,includingsexualand
reproductivealth— arerelevantbothto protectingvomens righttobe free
fromviolenceand torespondingo violenceagainstwvomen.Theserightsare
foundin a numberofinternationahumanrightstreatiesand standardsmost
explicitlyin theInternationaCovenanton EconomicSocialand Cultural
Rights,whichtheUSA hassignedbutnotratified.

The Committeeon the Eliminatiorof DiscriminatioragainstWomen
hasrecognizedhatintersectinformsof discriminatiomwanadversely
affectaccessohealthservicesand it hasurgedthatspecialattentiorbe
giventothehealthneedsandrightsof Indigenousvomen45As thisreport
demonstratedYativeAmericanand AlaskaNativewomenfacenumerous
difficultiesn accessinghealthservicefollowingsexualviolenceArticle25
of ILO ConventiorNo. 169dentifiesas bestpracticehathealthservicefor
Indigenougpeoplesbe community-base&hereverpossibleand thattheyare
planned and administeredn co-operationith thepeoplesconcernednd
takeintoaccountheireconomicgeographicsocialand culturalconditionss
well as theirtraditionapreventivecare healingpracticesnd medicines.”

In his2004eporttotheUN GeneralAssemblyPaul Hunt, theSpecial
RapporteunftheCommissioron HumanRightson therightofeveryondothe
enjoymendfthehighestattainablstandardof physicaland mentalhealth
notedhisdeepconcerrabout theprofounddisparitiebetweerthehealthof
indigenoupeopleand thatof thenon-indigenoupopulatiorin manycountries.”
He noteda numberof contributoryactordncludingdiscriminationby health
professionalsyholacktrainingand awarenes®ftheparticulameedsof
indigenouspeoplea lackofhealthservicesavailablein indigenoudanguages. ..
andviolencejncludingsexualviolenceagainstindigenousyvomen. ™6

Amnesty International

Article 2 of the Universal

Declaration on Human Rights

states that everyone is

entitled to all the rights in the

Declaration without

distinction of any kind, such
as "race, colour, sex, language,

religion, political or other
opinion, national or social

origin, property, birth or other

status” Identical wording
appears in Article 2 of the
International Covenant on
Civil and Political Rights.
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Chapter 4: Issues of
jurisdiction

Support workers told Amnesty International about the rapes of two
Native American women in 2005 in Oklahoma. In both cases the
women were raped by three non-Native men. Other similarities
between the crimes were reported: the alleged perpetrators, who wore
condoms, blindfolded the victims and made them take a bath. Because
the women were blindfolded, support workers were concerned that
the women would be unable to say whether the rapes took place on
federal, state or tribal land. There was concern that, because of the
jurisdictional complexities in Oklahoma, uncertainty about exactly
where these crimes took place might affect the ability of these women
to obtain justice.

Interviews with support workers (identity withheld), May 2005

mnestylnternationahasreceivedhumerouseportshatcomplicated
jurisdictionailssuescansignificantlylelayand prolongtheprocesf
investigatingind prosecutingrimesof sexualviolence.

Threemainfactorsleterminevherejurisdictionaduthoritylies:whetherthe
victimis a memberofa federallyrecognizedndiantribeor not;whether
theaccuseds a memberof a federallyrecognizedndiantribeor not;and
whethertheallegedoffenceookplaceon triballand or not. Theanswersto
thesequestionsreoftennotself-evidentHowever,theydeterminewhethera
crimeshouldbeinvestigatedy tribal federalor statepolice,whetherit should
beprosecutedby a tribalprosecutom stateprosecutofDistrictAttorney)or a
federalprosecutofUS Attorney)and whetherit shouldbe triedat tribal,state
or federallevel.Lastly thisdeterminatiodictateshebodyoflaw tobeapplied
tothecase:tribal federalor state.

Thejurisdictiorfthesedifferentauthoritiesftenoverlapsresultingn
confusiorand uncertaintyin manyareastheremaybe dualjurisdictionThe
endresultcansometimedbe so confusinghatno oneintervenesleaving
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victimswithoutlegalprotectiowr redressand resultingn impunityforthe
perpetratorsspeciallynon-Nativeoffendersvho commitcrimeson triballand.

Tribal authority

HistorictreatiestheUS Constitutiorand federallaw affirma uniquepolitical

andlegalrelationshifpetweerfederallyrecognizedribalnationsand the USA.
TheUS federalgovernmentypolicytowardslndigenouspeopleshaschanged

oftenand dramaticallySincethe 1970sgublicpolicyin the USA hasadopteda
policyoftribalself-determination.

Tribalgovernmentsxerciseheirpoliticaland legalsovereigntypy making
andenforcingheirownlaws ontriballand throughtriballaw enforcement
agenciesand courtsIn carryingoutthesefunctionstribalgovernmentplay
anessentiatolein ensuringhattheircitizenscanenjoytheirhumanrights.
Theyalsoassumea responsibilitforensuringhattheserightsareprotected.
Howeverthecapacityof tribalgovernmentso upholdtherightsof theircitizens
is constrainedy legallimitation®n theirjurisdictioimposedby federallaw
and,in manycasesby thefactthatthefundsfortheservicegheydeliverare
controlledy federalagenciesThe US federalgovernmenhasa legal
responsibilitunderthefederalrustresponsibilityo ensureprotectiofthe
rightsand wellbeingof Americanindiansand AlaskaNativesand hasspecifically
recognizedhatthisresponsibilitgxtendso assistingribalgovernmentin
safeguardinghelivesof Indianwomen?7Thefederalgovernmenmust,
thereforealsobe heldaccountabléortheprotectiomfhumanrights,even
wheretribalgovernmentsxercissovereigntyn law and governance.

Accordingto theDeputyDirectoroftheBIA, around7 5percentoflaw
enforcemerin IndianCountryis carriedoutdirectlyby tribalnations!®More
than17Qribalnationsoperatdaw enforcemendagenciesA further37triballaw
enforcememndgenciesareoperatedy the BIA.49Morethan35Qribesmaintain
theirownjudicialsystems$0Thesevary greatlyand manyincorporataspects
of customaritaw and traditionalegalpractices.

A seriesof federalawsand US SupremeCourtdecision®vertheyearshave
increasinglyestrictedribaljurisdictiorovercrimescommittedntriballand. The
underminingftribalauthoritshasoccurredvertimeand in manyways.However,
fourlawshavehada particularlgignificantmpacttheMajorCrimesAct, Public
Law 280thelndianCivil RightsAct and thecaselaw of Oliphant Suquamish



»

»

»

TheMajor CrimesAct (1885grantedthefederalauthoritiegurisdiction
overcertairseriouscrimes,includingrapeand murder,committedn Indian
Country? ! Thereis a widespreadmisconceptiothatundertheAct onlythe
federalauthoritiehavetheauthorityto prosecutenajorcrimes?2In fact,
tribalauthoritiesetainconcurrenjurisdictioroverIndigenousperpetrators.
Neverthelessheimpactof theAct in practicéhasbeenthatfewermajor
crimeshavebeenpursuedthroughthetribaljusticesystem.

Moststateauthoritieslo notexerciseriminaljurisdictioroverNative
Americansn IndianCountry.However,Public Law 280195 3jransferred
federalcriminaljurisdictioroverall offencesnvolvingNativeAmericans
in IndianCountryto stategovernmentin somestates?3The US Congress
gavethesestates- CaliforniaMinnesotaNebraskaOregon,Wisconsirand
Alaskauponstatehood—extensivecriminaland civil jurisdictiorover
IndianCountry.PublicLaw 28Qalsopermittedtertairadditionaktates—
Arizona,Florida,Idaho,lowa,MontanaNevada,NorthDakota,South
Dakota,Utahand Washingtorn— to acquirgurisdictiorif theywished,

and whilea numberof statesoriginallyoptedto do so, currentlyonly
Floridahasfull PublicLaw 28(urisdictior?*WherePublicLaw 280s
applied,bothtribaland stateauthoritiehaveconcurrenjurisdictiorover
crimescommittedn triballandby Americanindiansor AlaskaNatives.
PublicLaw 280s seenby manyIndigenoupeoplesas an affrontto tribal
sovereigntynotleastbecausestateshavetheoptionto assumeandto
relinquishjurisdictiona powernotextendedo theIndigenoupeoples
affectedIn addition,Congresgailedto provideadditionalfundsto Public
Law 28Gstatesto supportthelaw enforcemendctivitiestheyhad assumed.
TheBIA, howeverreducedfundingto tribalauthoritiesis a resultof the
shiftin jurisdictionThishasled to a situatiorwheretribaland state
authoritiehavenotreceivedsufficienfundsto assumetheirrespectivéaw
enforcemerntesponsibilitiesesultingn a senseof Tawlessness” in some
communitiesnd difficultrelationdbetweertribaland stateofficials25

ThelIndian Civil Rights Act (1968)imitsthe penaltywhichcanbeimposed
by tribalcourtsforany offence- includingmurderorrape— toa maximum
of oneyears imprisonmenand a US$5,00€ine57The messagesentby this
law is that,in practicetfribaljusticesystemsareonly equippedto handle
lessseriouscrimesAs a resultof thislimitatioron theircustodial
sentencingowers,sometribalcourtsarelesslikelyto prosecuteserious
crimessuchas sexualviolence.

Although Public Law 280 did
not exclude Native Americans
in affected states from
receiving funding under
federal programmes for
Indigenous peoples,
reportedly the BIA has
sometimes used Public Law
280 as an excuse for reducing
or eliminating funding for a
range of federal programmes
in affected states. 56



» In 1978theSupremeCourtruledthattribalcourtscouldnotexercise
criminaljurisdictiorovernon-IndianUsS citizens?8Thisrulingin thecase
of Oliphantv Suquamisleffectivelytripstribalauthoritie®f thepower
toprosecuterimescommittedy non-Indianperpetratorsn triballand.
Thisdecisiomraisesissuesof sovereigntywhicharebeyondthescopeof
thisreportlt alsodeniesvictimsof sexualviolencedue processand the
equalprotectiomfthelaw. Jurisdictionadistinctiondasedon theraceor
ethnicityof theaccusedsuchasthejurisdictionalimitatiorhere havethe
effectin manycasesof deprivingvictimsof accesso justice,jin violationof
internationalaw and US constitutionaguarantees(ITribalcourtsarethe
mostappropriatéorumsforadjudicatingasesthatariseon triballand,
and, as thisreportfinds,stateand federalauthoritieoftendo not
prosecutehosecasesof sexualviolencethatariseon triballand and fall
withintheirexclusivgurisdiction.Thissituatioris of particularconcern
giventhenumberof reportedrimesof sexualviolenceagainstAmerican
Indianwomeninvolvingnon-Indianmen.In suchsituationseitherfederal
or stateauthoritiehavetheauthorityto interveneReportedlythe
apparentgap in jurisdictioror enforcemenhasencouragedion-Indian
individualsto pursuecriminalactivitieof variouskindsin Indian
Country?9Tribalpolicedo havelimitedpowersof arrestovernon-Indian
suspectdin somestatesSOTheyalsoretainthe powerto detainnon-Indian
suspectdn IndianCountryin orderto transferthemto eitherfederalor
stateauthoritiesbutthisis notgenerallyunderstoody tribal,stateor
federalofficials.

Standing Rock

The mother of a survivor of sexual violence from the Standing Rock
Sioux Reservation told Amnesty International how she returned
home in September 2005 to find her 16-year-old daughter lying half-
naked and unconscious on the floor. She took her daughter to the
hospital in Mobridge, South Dakota, where a sexual assault forensic
examination was performed. She described how the suspected
perpetrator fled to Rapid City, South Dakota, which is outside the
jurisdiction of the Standing Rock Police Department (SRPD). He
returned to the Reservation in early 2006 and was held by police for
10 days, although both mother and daughter only discovered this
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Summary of jurisdictions

The following summary highlights the current status of the criminal jurisdiction of
tribal, federal and state authorities over crimes of sexual violence.

Tribal police, prosecutors and courts

»

»

»

»

Tribal police and prosecutors can investigate and prosecute all crimes committed
by Indian individuals in areas including but not limited to Indian Country.

Tribal police and prosecutors have concurrent jurisdiction with federal police
and prosecutors (or state police and prosecutors where Public Law 280 is
applied) over major crimes by Indians on tribal land.

Tribal police and prosecutors cannot investigate®! and prosecute crimes
committed by non-Native perpetrators on tribal land.

Tribal authority to sentence offenders is limited to a maximum of one year's
imprisonment and a US$5,000 fine for each offence.

Federal police and prosecutors

»

»

Federal police and prosecutors have exclusive jurisdiction to investigates2 and
prosecute crimes committed by non-Native perpetrators in Indian Country
(except where Public Law 280 is applied).

Federal police and prosecutors have concurrent jurisdiction with tribal police
and prosecutors to investigate and prosecute major crimes committed by
Indigenous people in Indian Country (except where Public Law 280 is applied).

State police and prosecutors

»

»

»

Where Public Law 280 is applied, state police and prosecutors have exclusive
jurisdiction to investigates> and prosecute crimes committed by non-Native
perpetrators on tribal land.

Where Public Law 280 is applied, state police and prosecutors have concurrent
jurisdiction with tribal police and prosecutors to investigate and prosecute
crimes committed by Indigenous perpetrators on tribal land.

If a crime takes place on state land, state police and prosecutors have exclusive
jurisdiction to investigate and prosecute.

Amnesty International
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The FBI Uniform Crime
Report defines “forcible rape”
as "the carnal knowledge of a

female forcibly and against
her will"This definition is
limited. For example, it does
not include rape against the
victim's will but without
physical force and it only
covers vaginal/penile
penetration. This limited
definition falls short of
international standards.

In the Elements of Crimes of
the International Criminal
Court rape is defined as an
invasion of any part of the
body with a sexual organ

or of the anal or genital
opening of the victim with
any object or any other part
of the body in circumstances
that were coercive.
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when they rang the SRPD to ask about the status of the case. They
found out that the suspect was to go before a tribal court, but the mother
told Amnesty International that to get this information, she had to go to
Fort Yates and ask them in person. She told Amnesty International that
she hoped that the case would be referred to the federal authorities
because this would mean a lengthier sentence for the perpetrator. She
said that, months after the attack, a Federal Bureau of Investigation (FBI)
officer and a BIA Special Investigator arrived unannounced. As the
daughter was not home at the time, the mother told them where to find
her. However, she never heard from them again. Federal prosecutors did
eventually pick up the case and in December 2006 the perpetrator
entered into a plea bargain and was awaiting sentencing at the time this
report was written.

Interview with mother of survivor (identity withheld)

TheStandingRockSiouxReservatiortalsoknownas the StandingRock
Lakota/DakotReservationgtraddlesheborderof Northand SouthDakota
and coversan areaof 2.3millionacres(approximatel®,312k&.64Some
9,00@eoplelive ontheReservatio¥Sabout60per centof whomareNative
American®6The StandingRock TribalCouncilis thetribalgovernmenand
theSRPD is operatedy theBIA. TheStandingRockSiouxTribehasa tribal
court,whichhearscivil and criminalcomplaints.

Highlevelsof sexualviolenceon theStandingRockSiouxReservatiortake
placein a contextbof highratesof povertyand crime.SouthDakotahasthe
highestpovertyratefor Native Americanwomenin the USA with45.3er
centlivingin poverty?7Theunemploymentateon theReservatioris 7 1 per
cent®8Crimerateson theReservatiomftenexceedthoseofits surrounding
areasAccordingto FBI figures,in 200%outhDakotahad thefourthhighest
rateof forcible rapes”of womenofany US state.

Interviewswith survivorsof sexualviolenceactivistsand supportworkers
ontheStandingRockSiouxReservationndicatethatratesof sexualviolence
areextremelyhigh. Forexample Amnestylnternationalvas told of fiverapes
whichtookplaceoveroneweekin Septembe2005Many survivorsreported
thattheyhad experiencedexualviolenceseveraltimesin theirlivesand by
differentperpetratorslherewerealsoseveralreportsof gangrapes.One
survivorand activisttold AmnestyInternationathatpeoplehavebecome
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desensitizedo actsof sexualviolence A commorresponsedo suchcrimes
is blame,butdirectedat thesurvivorratherthantheperpetrator.

“There is so much stigma... People will just say ‘you asked for it
Former prosecutor (identity withheld), February 2006

Tribaland federalauthoritiehaveconcurrenjurisdictioron all Standing
RockSiouxReservatiolandsovercrimeswherethesuspectegerpetrator
is Americanindian.In instancesn whichthesuspectegerpetratois non
Indian,federalofficialshaveexclusivgurisdictionNeitherNorthnorSouth
DakotastatepolicehavejurisdictioroversexualviolenceagainstNative
Americarwomenon theStandingRockSiouxReservatio$9Statepolicedo,
howeverhavejurisdictiorovercrimesof sexualviolencecommittedn tribal
landin instanceswherethevictimand theperpetratoarebothnon-Indian.

“[NJon-Native perpetrators often seek out a reservation place because they
know they can inflict violence without much happening to them.”

Andrea Smith, Assistant Professor of Native Studies, University of Michigan’0

Oklahoma

“When an emergency call comes in, the sheriff will say ‘but this is Indian land!
Tribal police will show up and say the reverse. Then, they just bicker and don't
do the job. Many times, this is what occurs. And it doesn’t always get resolved,
which means no rape [sexual assault evidence] kit, etc.”

Juskwa Burnett, support worker for Native American survivors of sexual
violence, May 2005

Some395,000ativeAmericandive in Oklahomathesecondhighesttotal
of anystatein theUSA.7 1 Thereare 39tribalgovernments38of whichare
federallyrecognized.

FBIfiguresshowthatOklahomahad the 12thhighestincidenceof forcible
rapes”’of womenof any US statein 20032Althoughavailablestatisticéndicate
a highincidencef sexualviolenceagainstNativeAmericanwomenin

Oklahomatheymaysignificantlyinder-represerthetruescaleof theproblem.

Onesupportworkertold AmnestyInternationathatof her 7 7activecasesof
sexualand domesticviolencdnvolvingNativeAmericanwomen,only three
womenhadreportedheircasesto thepolice.

Amnesty International

33



34

Thejurisdictionatomplexitieof Oklahomaresultfroma historyof forced
resettlementf NativeAmericanpeoplesto Oklahomaand thesubsequent
allotmenoftriballands.Today,land originallyheld by tribesis ownedby
manyentitiesincludingtribalgovernmentdNativeAmericanand non-Native
individualsand thestateand federalgovernmentslriballandsareoftennorn
contiguousnd intersectedy stateland. Thereare 7 7countiesn Oklahoma,
and morethan60of theseincludeIndianCountry.Given the patchworknature
of thestatemanypeoplebothNativeAmericanand non-Native crossbetween
differenjurisdictionseveralkimesin thecourseof oneday.

Jurisdictiondksuesarea constantoncerracrossthestateas policeofficers
respondingo a crimemustbeginby ascertainingvhetheror notthelandin
questioris state tribalor federal However,thestatusofland in Oklahomais
oftennotimmediatelyapparentand cansometimesakea longtimeto
determine.

“If it's a parcel of property in a rural area, it may take weeks or months to
determine if it’s Indian land or not; investigators usually cannot
determine this, they need attorneys to do it by going through court and
title records to make a determination.”

Assistant US Attorney (identity withheld)

Furtherconfusiorariseswhena crimetakesplacein propertyownedby a
tribebutlocatedonstateland. A prosecutotold Amnestylnternationathatcity
policehad notwantedtorespondto theviolationof a protectiorderthat
occurredn tribalhousinglocatedon stateland saying,it is notoursbecausdt
is on NativeAmericanland.” The prosecutonotedthatthisis a complicated
legalissueand thatthecitypoliceauthorityshouldhaverespondedbutlaw
enforcemendfficialsmay nothaveknownthisand maynothavebeenableto
find outimmediately.

Alaska

Alaskais by farthelargestUS state However,it is thethirdsmallestin termsof
totalpopulatiorY3Nearly 1 9percentof thoseliving in Alaskaidentify
themselvess AlaskaNativeor partAlaskaNative.Justover60percentof
AlaskaNative peoplelive in ruralareas?4oftenin smallvillageslocatedfar
fromurbancentres.
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At least a third of all Alaska Native
villages that are not accessible by road
have no law enforcement presence at
all.
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Accordingto US Departmenbf JusticestatisticsAlaskahasthehighest
incidenceof forcible rapes”of womenofany US stateAlaskaNativewomen
experienchighlevelsof sexualviolencen bothurbanandruralareas For
examplebetweer00@nd 2003AlaskaNative peoplein Anchoragevere9.7
timesmorelikelyto experiencsexualassaultthanotherdivingin thecity”5
A medicalprofessionatesponsibléor post-mortenexaminationsf victimsof
rapeand murdertold Amnestylnternationain 200%hatof the4 1confirmed
casesin Alaskasincel 99132involvedAlaskaNativewomen.

Law enforcemerdigenciesn thestateareseriouslyunder-resourced:iven
thevastruralgeographyof Alaska,thismeansthattheremaynotbea law
enforcementfficialavailabletoreporta crimeto, and womenfromisolated
villagesmaynothavethemeansto travelto a townwherethereis a police
presenceThelackoflaw enforcemenbutpostsneansthatresponsesoreports
of sexualviolenceareoftenslow. Sometimeghereis noresponseatall.

“There is no doubt that reduction in state/tribal conflict over
jurisdictional issues, and increased cooperation, coordination and
collaboration between state and tribal courts and agencies, would
greatly improve life in rural Alaska and better serve all Alaskans.”

Initial Report and Recommendations of the Alaska Rural Justice and Law
Enforcement Commission (2006)

Jurisdictionaduthorityin Alaskahasbeenthesubjectof considerable
debatewithinthestate Earlyin the 20thcenturyelectedVillageCouncils
carriedoutlaw enforcemendnd peacekeepingolesin AlaskaNativevillages.
In 1959whenAlaskabecamea US state reportedlyirtuallyeveryVillage
Councilwasactivelyengagedin law enforcementnd disputeresolution.
UponstatehoodAlaskawas includedas oneof theoriginalstatesin Public
Law 280whichgavethestate(in placeof federalauthoritiesfoncurrent
criminaljurisdictiorwith tribesto prosecuterimescommittedy and against
AlaskaNativeson triballand throughoutmuchof Alaska. The Stateof Alaska,
howevertookthepositionthatstatehoodhad extinguishedheAlaskaNative
village$ criminallaw enforcemensiuthorityand reportedlythreatened
Councilswith criminalprosecutio$hould theyattemptto enforceheir
villagelaws.”76

Thesituatiorin Alaskais furthercomplicatedecausefissuesaroundhow
triballandsaredesignatedA combinatiowf federallegislatiorand stateand
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US SupremeCourtdecisionsaboutthedefinitiorand statusof triballandshas
resultedin considerableonfusiorand debateovertherightof AlaskaNative
peoplesto maintaintribalpoliceand courtsystemsWhilethe Stateof Alaska
recognizeshattribalauthoritiehavesomeconcurrenjurisdictiorin civil
casesjt hasbeenreluctanto acknowledgé¢hattribeshavecriminaljurisdiction.

Therationalggivenforthispositioris thattribeshavenolandbasethat
would providethephysicalimitsof criminaljurisdictionThisdebatearisesfrom
theuniqueway in whichIndigenoudand claimsin AlaskaweresettledUnder
thetermsoftheAlaskaNative ClaimsSettlemenfAct (ANCSA), passedby the
US Congressn 197 lIndigenousclaimsto muchof Alaskawereextinguishedn
exchangdorIndigenouditleto approximatelit 1 percentofthelandin Alaska
aswellasfinanciakompensatioANCSA landis notheldin trustorunder
federalprotectiorit is heldby AlaskaNativecorporationsreatedy theAct.
FollowingANCSA, therehasbeengreatdebateregardingvhetherthelandto
whichAlaskaNativetitlewasrecognizedjualifiesas IndianCountryln 1998he
SupremeCourtruledthatANCSA landswerenotIndianCountrylt is important
tonotethattheCourtalsofoundthatANCSA did notintendto terminatéribal
sovereigntybutthatit leftAlaskatribessovereigns withoutterritoriateach.”7
Criminaljurisdictiomormallyhasa territoriatlement.

Whilenotspecificallypddressing riminaljurisdictionrecentdecisions
by theAlaskaSupremeCourthavedemonstrated trendtowardsstate
recognitiowftribaljurisdictionForexampletribaljurisdictiorhasbeen
recognizedn casesinvolvingchild custodydisputesas derivingfrom
federalrecognitiormnd tribalmembershipratherthanbeingterritorially
dependent8The Courthasalsoruledthatstatecourtsshouldgenerallydefer
totribalcourtsundertheprinciplethatcourtsof onejurisdictiorshouldgive
effectto thelaws andjudicialdecisionof anotherln addition,in 2003he
AlaskaSuperiorCourtuphelda tribes$ authoritytoissuea banishmenorder
againstanindividualwith a historyof violenceagainsttribalmembersand
requiredstatelaw enforcemensfficialto executehetribalorder?®

Regardles®ftheongoingdebateit shouldbenotedthatit was nevertheintent
of thefederalgovernmenforPublicLaw 280 extinguishribaljurisdictiorover
criminaloffencesFurthermorepver20MlaskaNativeentitiesremainfederally
recognizegovernmentdbodies3OIt canthereforde arguedthatAlaskaNative
tribeshavejurisdictionaduthorityto createtheirownlaw enforcemerdgencies
andjudicialsystemsas do all otherfederallyrecognizedribesin the USA.
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“The US Government is not protecting Alaska Native women enough.
What is wrong with the leadership of Alaska to allow this to happen?
Shame on them!”

Juana Majel-Dixon, Secretary of National Congress of American Indians, Alaska
Native Women's Coalition Conference, May 2005

Inter-agency co-operation

Sometribal,stateand federallaw enforcemendigenciesaddressthese
jurisdictionatomplexitieby enteringntoco-operatiomgreementsl’hesemay
taketheformof cross-deputizatioagreementswhichallowlaw enforcement
officialsorespondto crimesthatwould otherwisée outsidetheirjurisdiction.
Forexamplewhentribaland stateagenciesnterintosuchagreements;ertain
tribalpoliceofficersmayrespondto crimes,includingthoseinvolvingnon
Indianperpetrators;ommittedn stateland and certairstatepoliceofficers
mayrespondto crimescommittedy Americanindianperpetratorsntribal
land. Whentribalagenciesnterintosuchagreementsvith thefederal
governmentcertaintribalofficerscanexercisdederaljurisdictiorovernon
Indianperpetratorsfcrimeson triballand.

In StandingRock,theSRPD andstateagencieshaveexploredco-operation
throughcross-deputizatioagreementshatempoweIrSRPD officerso arrest
and detainindividualsfor crimescommittedn stateland and enablestate
policeofficerso arrestindividualsfor crimescommittedy NativeAmericans
ontriballand. Particularlyn areaswherelaw enforcemerdgencieshavefew
officerssuchco-operatiomgreementhavethepotentiato allowimproved
responsesoreportofsexualviolenceby increasinghenumberof potential
respondingfficers.

In Oklahomagco-operatiooccursprimarilybetweertribaland statelaw
enforcementfficialsOfficersndicatedhatcross-deputizatiodiminished
jurisdictionathallengesincreasingheirabilityto helpall victims.Thedegreeto
whichagenciesn Oklahomaenterintosuchagreementsariesaroundthestate.
ForexamplewhiletheChoctawNationhasreportedlyenterednto38
agreementsnanytribal federaland stateagenciehavenotenteredntoany.
Forthoseagenciesvishingto enterintocross-deputizatiomgreementshe
procesgo datehasbeencomplicatedl'o addressthisproblemjn 2006heBIA,
theOklahomaAssociatiorof Chiefsof Policeand triballaw enforcemeragencies
drewup anagreementhatwould makeit substantiallgasierfordifferentaw
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enforcemerdgencieso enterintocross-deputizatiorelationshipsA number
of cross-deputizatiomgreementhavebeenfiledsincethiscameintoeffect.

In Alaska,theAlaskaRuralJusticeand Law Enforcemen€ommissioralso
recommendedhecross-deputizationflaw enforcementfficialsIn other
words,tribescouldindividuallynegotiatevith statelaw enforcemensfficials
anagreemento allowforco-operatioand collaboratiobetweerthetwolaw
enforcemendgencies.

A secondformof agreemenaddressesituationsn whicha perpetrator
seeksto escapeprosecutiomy fleeingto anotherjurisdictionFlightsby
criminalsoccurin bothdirections- away fromandto triballand. Toreduce
thechanceof escapetribaland stateauthoritiesnay enterintoextradition
agreementsn whicheachagreesto allowtheothertoreturnfleeing
perpetratorso thejurisdictiorof thecrime.

“It's only about a mile from town to the bridge. Once they cross the bridge
[to the Standing Rock Sioux Reservation], there’s not much we can do...
We've had people actually stop after they’ve crossed and laugh at us. We
couldn’t do anything.”

Walworth County Sheriff Duane Mohr, The Rapid City Journal, 21 December 2005

AmnestyInternationahotesthatco-operatiomgreementsnay notalways
be possibleandreceivedreportsof unwillingnesgo co-operatand evenof
hostilitybetweeragenciesForexamplejin ordertoreachcertaimareasof tribal
land, tribalofficerfsromthe CabazonBand of MissionIndiansin Riverside,
Californiahavetodriveacrosssectionof stateland. Californiadaw
enforcementfficersepeatedlytoppedtribalofficersespondingo callsin
theseareasbecauseheyweredrivingoffreservatiowith theiremergencyight
on.In 2004theUS Courtof AppealsfortheNinth Circuitruledthattheycould
nolongermakesuchstops8!

Experiencesfsuchinter-agencyo-operatiomgreementsary greatly
and somehavebeencriticizedas effectivelyfurthererodingtribalauthority.
AmnestyInternationadlsoreceivedreportsofunwillingnesto enterintosuch
agreementby statepolicedepartmentdlowever,wheretheyareenterednto
onthebasisof mutualrespectco-operatiomgreementsanhavethepotential
tosmoothjurisdictionalincertaintieand allowimprovedaccesgo justicefor
victimsof sexualviolence.

Amnesty International



Standing Rock Sioux Reservation.
Often a very small number of police
officers have to cover large territories
and face difficult decisions about how
to prioritize their initial responses to
reports of crime.



Chapter 5: Problems of
policing

“It feels as though the reservation has become lawless.”

Round-table interview, Standing Rock Sioux Reservation (identity withheld),
22 February 2006

urisdictionaissuespresensomeofthebiggestproblemsn law enforcement
J responséo crimesof sexualviolenceagainstindigenousvomen.However,
AmnestyInternationaloundthata numberof otherfactorsalsohavea
significantmpacton policeresponseso thesecrimesTheseincludea lackof
resourcesorpolicingon triballandsand inappropriateesponsesvhichindicate
alackoftrainingof officialsat federalstateand triballevel.

Delays and failure to respond

In October 2005, in the village of Nunam Iqua in Alaska, an Alaska
Native man became violent, beating his wife with a shotgun and
attempting to fire it at her and striking a friend in the head with the
butt of another gun. He then barricaded himself in a house with four
children. As the village had no law enforcement presence, residents
called State Troopers (state police officers) in Bethel, 150 miles away,
at 5.30am to report the violence. Troopers had to charter a plane to
get to the village because their own was being serviced and arrived at
approximately 10am. A Trooper reported that, in the more than four
hours it took them to reach the village, the man had raped a 13-year-
old Alaska Native girl on a bed with an infant crying beside her and
her five-year-old brother and seven-year-old cousin watching. After
raping the girl, the man fired a shotgun, reportedly missing her by
inches. The man faced 19 charges, including three counts of
attempted murder, first-degree sexual assault and first-degree sexual
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abuse of a minor. In September 2006 he was convicted and sentenced
to 27 years'imprisonment, with 18 to be served and nine suspended.

"Village Man Arrested After Eight-Hour Rampage’, Anchorage Daily News, 25
October 2005

Statisticdndicatethatfederaland stategovernmentprovidesignificantly
fewerresourcesor policingin IndianCountryand AlaskaNativevillages
thanareprovidedto comparable@on-NativecommunitiesAccordingto the
US Departmendf Justiceavailabledatasuggestshattribeshavebetweenb55
and 7 5percentof thelaw enforcementesourcesvailableto comparablaon
Nativeruralcommunitie§20ftena very smallnumberof officershaveto
coverlargeterritoriesnd facedifficultdecisionsabouthow to prioritizetheir
initialresponsesoreportsof crime.Indigenousvomentold Amnesty
Internationathatofficerslo notprioritizerespondingo crimesof sexual
violence.

TheUS Departmentsf Justiceand of the Interiothavebothacknowledged
thatthereis inadequatdaw enforcemenin IndianCountryand identifiedack
of fundsasa centrakause33In recentyears,Congresshasincreasedundingfor
FBI agentsworkingin IndianCountry;theBIA Officeof Law Enforcement
Servicesand triballaw enforcememntgenciesHowever,theseinitiatives
continueto fall shortof whatis needed.

Severalpeopleinterviewedy Amnestylnternationadxpressedoncerrat
thefailureof theFBItoinvestigaterimesof sexualviolenceagainstNative
Americarwomen.Amnestylnternational¥esearclsuggestshatFBI
involvementn theinvestigatiowf suchcrimesis rareand thatevenin those
caseswhicharepursuedby thefederalauthoritiesherecanbelengthydelays
before'Bl agentsstartinvestigationdn someinstancefederalauthoritiesnay
reportedlynotpursuecasesin whichtribalpolicehavebegunan investigation.
Officerdromonetriballaw enforcemendagencytold Amnestylnternational
thattheywerereluctanto takestepsto preserveevidenceat a majorcrime
sceneforthisreasorf4

In all threelocationsesearchedy Amnestylnternationaktherewere
persistenteportoflengthydelaysin respondingoreportsofsexualviolence
againstindigenousvomen.The capacityofindividualagenciegreatly
influencegheirabilitytorespondin a timelymannerand to dedicatethe
necessaryesources$o casesManytriballaw enforcemernaigencieslike other
serviceforIndigenougpeoplesarealsoat themercyof annualor othershort



termfundingdecisionsThiscanand doeshavea negativeémpactonthe
provisiorof essentialaw enforcememdervicesand onlong-ternstrategic
planningto addressbasicneeds.

As of February2006heStandingRockPoliceDepartmentonsistedf'six
orsevenpatrolofficersand twoinvestigatorso patrol2.3millionacresofland.
One SRPD officertold AmnestyInternationalhatstaffingevelsweresolow
thatgenerallyonly two officersvereon duty duringtheday - onein North
Dakotaand onein SouthDakota- and two or threeofficersvereon dutyin the
eveningsHowever,thereweretimeswhentherewas only oneofficeron duty
forthewholeReservationWomenon theReservatiorwho reportsexual
violenceoftenhaveto waitforhoursor evendaysbeforereceivinga response
fromtheSRPD. Sometimegheyreceivenoresponsat all. TheSRPD was
selectedtogethewith thelaw enforcemendepartmentsf 24additionalribal
nationstoreceivean annualbaseincreasdn federalfundingoflaw
enforcememervicesTheSRPD beganreceivingan additionalUSS250,0Q2r
yearstartingn 2006Accordingto the Chiefof Policethefundswill beused
primarilyto fill vacancies.

In Oklahomatriballaw enforcementapacityariesdramaticallybased
in partonthesizeand wealthof theindividualtribalnationand thelevelof
federalfundingreceivedForexampleonetribalnationmaintainsa policeforce
of 14-1®fficersvhile othersreportedlyhaveforcesconsistingf onlytwo or
threeofficersOtheragenciesesponsibléorrespondingo a reportof sexual
violenceagainstNativeAmericanwomenon triballandin Oklahoma—
agentsfromtheBIA or theFBI - alsoappearto faceresourcédssuesA federal
prosecutotoldAmnestylnternationathattheFBI was $pread reallythin
since9/11.”

In Alaska, thereis a greatdisparitybetweerthepoliceprotectiomaffordedn
urbanandin ruralareas.ThevastexpanseofAlaska,combinedwith thelow
numbersof officerdn ruraloutpostsand theharshweatherpresentmajor
barriergo timelylaw enforcementesponseo crimesincludingsexual
violence.

Law enforcemertervicedn Alaskarangefromthelargermunicipalpolice
departmentshatarefoundin citiessuchas Anchorageto theStateTroopers,
who policetheoutlyingruralareas,to theVillagePublicSafetyOfficers
(VPSOs)/Villag®oliceOfficers(VPOs) or tribalpoliceforceswhichoften
consistof oneor two individualswho workin smallervillages.

At least a third of all Alaska
Native villages that are not
accessible by road have no
law enforcement presence
at all.
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Law enforcemerniin thecityof Anchoragds providedby theAnchorage
PoliceDepartmentl’he Departmenacknowledgeshatthereis a highrateof
rapeand othersexualviolencdn AnchorageandthatAlaskaNativewomenare
disproportionatebffectedy thesecrimes Chiefof PoliceWaltetMonegartold
AmnestyInternationalhatfollowinga 2003tudywhichdocumentedhehigh
levelofsexualviolenceagainstAlaskaNativewomen,theDepartmentooksteps
toimproveitsapproacho preventinguchcrimesForexampletheDepartment
establishedhe Criminallnvestigatiotynit, a teamof fourplain-clothesfficers
thatfocuseonareasfoundby thestudytobe particularlydangerousincluding
areaswhereAlaskaNativewomenweremostat risk. Howeverthecontinued
levelsof sexualviolenceagainstAlaskaNativewomenin Anchoragdndicatethat
a greatdealremainstobedone.

InruralAlaskathereis a greatdisparitybetweerthepoliceprotection
affordedin villagesaccessibldy road,and thataffordedn villagesthatarenot,
whicharepredominantllaskaNativevillages. WhiletheStatehassoughtto
limittheexerciseftribalauthorityand traditionajusticemethodsforkeeping
thepeacein villages,it hasat thesametimefailedto providestatelaw
enforcememndervicesTheresultis thatmanyvillageshavebeenleftwithout
law enforcemenprotection.

“Those who stay in their villages after reporting a crime must wait for
Alaska State Troopers to catch a plane or helicopter from the nearest
large community, a trip that can take hours or even days in blizzards and
fog. The lengthy response times often result in victims recanting their
calls for help. Delays can also allow tell-tale wounds to heal or
perpetrators to destroy crucial evidence”

Jeannette J Lee, “Fleeing Violence Can be Difficult in Bush’, Associated Press,
November 2005

Thoselivingin ruralvillagesthatdo nothavelocalor citypolicedepartments
mayreceivdaw enforcemergervicefromthestates 24 (StateTroopersA
limitednumberof StateTrooperservevillagesthroughouthestate 64percentof
whichareaccessiblenlyby airplanepoator snowmobil&5In moreinaccessible
communitiesStateTroopergendtorespondnlytomoreseriouscrimesIt can
takeStateTrooperfromoneday to sixweekstorespondo crimesincluding
sexualviolencdn villages,if theyrespondatall.

Decisionsaboutwhichcrimestorespondto and how, appearto beleft
largelyto thediscretiorofrespondingfficersReportsindicatethat
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Lieutenant Michael White, Police Department,
Bureau of Indian Affairs, Standing Rock Sioux
Reservation.

As of February 2006, the Standing Rock Police
Department consisted of six or seven patrol officers
and two investigators. Usually only two officers are
on duty during the day and two or three in the
evenings.
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investigationby StateTrooperdntoreportsofsexualviolenceareoften
minimaland aresometimesonductedverthetelephone.

“[State Troopers] value moose more than Alaska Native women.”

Eleanor David, former co-chair of the Alaska Native Women's Coalition, May
2005

AlaskaNativeserviceprovidersontrastedheresponsef StateTroopersoa
reportin 2004f out-of-seasomoosehunting— wherethre€lroopersveresent
toavillagein north-wesflaskatoinvestigate— totheresponsé¢oa reportof
rapefroma 15-year-oldlaskaNativegirlin 2003tateTroopersontactedhe
girl$ auntbutreportedlydecidednotto fly outtothevillagetoinvestigate.

“Most [VPOs and VPSOs] are ill-equipped. Many have to use their home
for office space as well as a holding facility for detainees, and must walk
or run to the scene of a crime because they lack essential transportation
such as snow-machines, four-wheelers and boats, as well as essential
equipment such as rape kits [for evidence collection].” 86

Becauseof delaysin responséy StateTroopersVPSOsand VPOsareoften
thefirsttorespondto reportsof crimesjincludingcrimesof sexualviolence.
VPSOsarerelativelyfew in numberand haveadditionalresponsibilitiesutside
oflaw enforcementprexampletheymayactas harboumastersAlthough
theymaybethefirstor only officersorespond VPSOscannotservearrest
warrantor investigatseriouscrimessuchasrapewithouttheapprovalof
StateTroopersNeitherVPSOsnorVPOsaretertified” by theAlaskaPolice
StandardCouncilbecause¢heydo notmeettrainingand qualification
requirement83othVPSOsand VPOsreceiveconsiderablyesstrainingthan
StateTrooper$7OfficialsacknowledgedhatVPOsand VPSOshavea lower
leveloftrainingon sexualviolenceas dealingwith suchcrimesis notwithin
theirareaof responsibilit§8

Over 80percentofthosein Alaskawho arenotaffordedtrainedand
certifiedaw enforcemenprotectiormreAlaskaNative89As a result,the VPSO
programmeéhasbeencriticizedas a separateunequaland insufficienformof
law enforcement9A complainiodgedin 199%y theAlaskalnter-Tribal
Councilstatedthatthelack oflaw enforcementrainingseverelylimitsthe
authoritytheyareableor willingto exerciseincludingthemakingof arrests,
filingof complaintsand investigatiowf crimes all with sameeffect— lackof
adequatepoliceprotectiorin theoutlyingvillages.®1
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TheAlaskaRuralJustic€€ommissionsetup by Congressin 2004oreview
federalstatelocaland tribaljurisdictiomverciviland criminalmattersn
Alaska,madea numberof recommendatiorisn 2006ncludingthattheStateof
Alaskashouldadequatelyfund, trainand staffthe VPSO programmeand that
federalfundingbe obtainedortriballaw enforcemeri?Becausef theirstatus
asfederallyrecognizedntitiesAlaskaNativevillagescanaccessourcef
fundingnotavailableto thestateto financetriballaw enforcemerandjustice
mechanismsdowever Amnestylnternationahoteswith concerrattemptdy
stateofficialsto try andrestrictribesfromaccessingederafundsforlaw
enforcemergervicestherebydiminishingheirabilityto protectheircitizens.
Forexamplejn 2004 bill was put forwardthatwould haveredirectedunds
currentlysupportingriballaw enforcemerdndjusticesystemsn Alaskafrom
theUS DepartmenbfJusticeao theStateof Alaska,effectivelyleprivingtribes
of fundingfortribalpoliceand courts?3

Inadequate and inappropriate policing

Amnestylnternationateceiveda numberofreportsofinappropriatpolice
responseso complaint®fsexualviolence.

A gender-sensitiveesponsdrompoliceofficerds animportanfactorin
encouragingvomensurvivorsof sexualviolencetoreportcrime.As faras
possibleyictimsshouldhaveaccesgo a femaleofficerHowever,in thethree
locationstudiedby Amnestylnternationakherewerefew or nowomen
officersworkingfortribal,stateor federallaw enforcememndgencies.

“Police still blame women. They say: ‘Why was she there? Why was she
drinking?”

Support worker for Native American survivors of sexual violence (identity
withheld), May 2005

Of particularconcerrarereportof discriminatoryreatmentf survivors
who aresuspectedfdrinkingalcohobeforetheywereattackedThisis
particularlyworryingbecausefthe prevalentegativestereotypesvhichlink
Indigenousvomenwith excessivelrinking A numberofthecasesbroughtto
AmnestyInternationalattentiorindicatedthatpoliceoftenautomatically
assumethatIndigenousvomenhad beendrinkingwhentheyweretargetedor

sexualviolenceOneAlaskaNativesurvivorof rapetold Amnestylnternational
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thatif a womanis suspectedf drinkingand reportshatshehasbeenthe
victimofsexualviolencefhe policewill notrespondunlesssheis either
hospitalizedrdead.”

Amnestylnternationalyesearchrevealeda worryinglackof
communicatioby all levelsoflaw enforcememvith survivorsln a numberof
casessurvivorswerenotinformedaboutthestatusof investigationgheresults
of sexualassaultforensiexaminationshearrestor failureto arrestthesuspect,
or thestatusof thecasebeforetribal federalor statecourts.

Stateand tribalprosecutorsold Amnestylnternationathattheyfrequently
receivdnadequateasereportfromstateand triballaw enforcemensfficials.
Poorlypreparedreportscanresultin casesnotbeingprosecutedOnetribal
prosecutotoldAmnestylnternationathatBIA policeofficersoftensubmit
reportswhichdo notcontaireventhemostbasicinformationsuchas thename
oraddressofthevictimor witnesses.

Sometimesuspectarenotarrestedorweeksor monthsafteran arrest
warranthasbeenissued.Scarcityofresourcesndlackof co-operatiobetween
jurisdictionsftenexacerbatéhisproblemAmnestylnternationalvas told
thatontheStandingRockSiouxReservatiorthereareon average800-700
outstandingribalcourtwarrantsorarrestofindividualschargedwith criminal
offencesFailureto apprehenduspectdin casesof sexualviolencecanput
survivorsatrisk, especiallywheretheallegedperpetratois anacquaintance
orintimatepartnerand thereis a threatof retaliation.

A Native American woman living on the Standing Rock Sioux
Reservation told Amnesty International that in September 2005 her
partner raped her and beat her so severely that she had to be
hospitalized. He was released on bond and an arrest warrant was issued
after he failed to appear in court. However, SRPD officers did not arrest
him. One morning she woke up to find him standing by her couch
looking at her.

Interview (identity withheld), February 2006
Protectiomrdersrequiringan individualwho hasbeenviolentto stayaway

fromhisvictimcanbe animportantoolforwomenseekingto escapeviolence.
UnderthetermsofthefederalViolenceAgainstWomenAct, all US jurisdictions
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mustgivefull faithandcredit’to protectiomwrdersissuedby otherUS
jurisdictionsThismeansthatan orderissuedby a tribalcourtmustbe enforced
by statepoliceand viceversa.Sincesurvivorsof sexualviolencemay cross
jurisdictiolinesfrequentlyn the courseof dailylife, thislaw seeksto ensure
theirprotectionn all areasHowever, Amnestylnternationateceived
numerougeportshatstatelaw enforcemendigenciedhaverefusedtoact
onprotectiowrdersissuedby tribalcourts.

Activists,supportworkersand survivorsof sexualviolencetold Amnesty
Internationathatstateand tribalpoliceofficersometimedailedtoact
impartiallywhenrespondingo crimesof sexualviolence.

Confidentialitys of primeimportancéecausef thestigmathatsurrounds
sexualviolenceand becausef thedangersof furtherviolenceespeciallyif the
abusemremainsatlargeafterthecrimehasbeenreportedHowever Amnesty
Internationateceivedreportshattheprivacyof survivorsof sexualviolencewas
sometimesompromisedManypeopleon theStandingRockSiouxReservation
apparentljtistento thepoliceradiofrequencyAmnestylnternationalvas told
thatneverthelesSRPD officersometimeslid notusecodeswhenspeakingpver
theradioand mentionedrictims’names.

Training

“It would be good if non-Native American police could be trained on how
to work with Native Americans and to understand cultural norms, for
example, that one does not look elders in the eye. It makes police
suspicious when Native Americans don’t make eye contact with them
because they don't understand. It would help if the BIA would require
standards on cultural sensitivity training.”

Support worker for Native American survivors of sexual violence (identity
withheld), May 2005

Mostfederaltribaland statelaw enforcemenfficerseceivebasictraining
oncrimesceneinvestigatioland generakechniqueforinterviewingictims,
witnessesaind suspectsFBl agentsand law enforcemenfficersaassignedo
IndianCountryreportedlyattenda 22-weelbasictrainingcoursé?4The BIA
providesa 16-weelbasictrainingprogrammedesignedfor BIA and triballaw
enforcememfficersMosttriballaw enforcememfficersaretrainedat the BIA
IndianPoliceAcademy,buttribalofficersnayalsoattendbasictrainingprovided
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Barrow, Alaska.

The vast expanses of Alaska combined
with the low numbers of police officers
in rural outposts and harsh weather
present a major barrier to timely
responses by law enforcement officials
to reports of sexual assault.




by a stateor by a tribalnation Basictrainingof statelaw enforcementfficers
variesfromstatetostate Althoughfederaltribaland stateofficersnayhavethe
opportunityo attendcontinuingrainingon how torespondo crimesof sexual
violencesuchcoursesaregenerallynotmandatory.

Amnestylnternationak concernedhatfederalstateand tribaltraining
programmesorlaw enforcememfficialsmaynotincludeadequateor
sufficientlyn-depthcomponentsnrespondingorapeand otherformsof sexual
violencepnissuessurroundingurisdictiorand on knowledgeof culturalnorms
and practicesAs a resultofficeroftendo notrespondeffectiveland arenot
equippedwiththenecessargkillsto dealwith crimesof sexualviolenceFor
exampleAmnestylnternationaleceivedreportofinsensitivendinappropriate
questioningOneBIA speciahgenttold Amnestylnternationahathe questions
womenreportingexualviolenceabouttheirsexualbackgroundincludinghow
manymenhasshesleptwith.” Theofficerstatedthatthiswasintendedto help
thesurvivorpreparedorthepotentiathallengesftrial. AmnestyInternationak
concernedhatsuchquestioningoulddetersurvivorsrompressing-harges.

Law enforcemensfficialsin Oklahomafacea jurisdictionaiazeof
differentribal,federaland stateareasof authorityAlthoughthereare
considerabldifficultiedn establishingurisdictionstatepolicetrainingby
theCouncilon Law EnforcemenEducatiorand Trainingreportedlyprovides
just apassingglance’onjurisdictior?>

Lackoftrainingin culturalcompetenceanalsobe an obstacleo officers
communicatingffectivelyand appropriatelwithIndigenougpeoplesThere
is aneedforall officerdoreceivetrainingthatenableshemto ensurethattheir
responsesakeintoaccoundifferencebetweertribeswhichmayhaveimplica
tionsforhow policeapproacland speakto victims,witnessesand suspectsThis
mayinclude forexamplegreatelawarenessf potentialanguagebarriers.

Amnestylnternationateceivedreportthatsmalllaw enforcemerdigencies
withfewresourcehaveconsiderabldifficultyfreeingup officerto attend
trainingcoursesAn officerin theSRPD reportedhattrainingoninterviewing
survivorsof sexualviolencds notavailableunlessit is hostedor paid forby
anothermrganizationHe notedthat,giventhelimitednumberof officerson
theforcethe SRPD cannotprovidethemall with trainingopportunitie86






Chapter 6: Forensic
examinations

A support worker told Amnesty International how in 2004 she was called
to the hospital to assist a Native American woman who had been beaten
and raped by more than one perpetrator. She told Amnesty International
“the brutality of it was shocking... [the woman] was in a state of shock
and confusion. She didn’t know what to do and was crying. She wanted
to call her sister, her family... [Hospital staff] none of which were
Indian... couldn’t convince her to sit down or do anything... [They] saw
an Indian woman being belligerent and didn't want to touch her — there
was no empathy.”

Interview (identity withheld), 22 February 2006

A n importantpartof any policeinvestigatiomwf sexualviolenceinvolves
thecollectiomf forensievidenceSuchevidencecanbe crucialfora
successfuprosecutionTheevidenceds gatheredhrougha sexualassault
forensiexaminationsometimesisingtoolsknownas a $exual assault
evidencekit” oratape kit” Theexaminations performedy a health
professionaind involvesthe collectiormf physicalevidencefroma victim
of sexualviolenceand an examinatiomwf any injuriesthatmayhavebeen
sustainedSamplescollectedn theevidencekit includevaginal,analand
oralswabs, finger-naiklippingsclothingand hair.

“Every effort should be made to facilitate treatment and evidence
collection (if the patient agrees), regardless of whether the decision to
report has been made at the time of the exam.”

National Protocol for Sexual Assault Medical Forensic Examinations®”

All victimsof sexualviolenceshouldbe offereda forensiexamination,
regardlessfwhetherornottheyhavedecidedtoreportthecaseto the
policeIn its NationalProtocoforSexualAssaultMedicalForensic
ExaminationstheUS Departmentf Justiceecommendshatvictimsshouldbe
allowedto undergotheexaminatiorwhetheror nottheyformallyreportthe
crime.US Congresshaspreviouslysoughtto addressthe problenof victimsof
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sexualviolencebeingchargedforforensie@xaminationby stipulatinghatin
ordertoreceivefederalfunds,statesmustcertifyvictimswill notberesponsible
forthesecostsand mustdesignatean entityto pay.

Currentpracticesieedto be changedso thatforensiexaminationsanbe
conductedn facilitiesonreservationsr nearbyinsteadof requiringvomen
totravelhundredsof milesto a veryunfamiliarfacilitywhereculturally
appropriatsupportmaynotbeavailable.

Law enforcement officials

Law enforcementfficershavea keyroleto play in ensuringhatwomenwho
reportsexualviolencehavepromptaccesso a sexualassaultforensic
examination.

As thefirsttorespondtoreportsofa crime,law enforcementfficials
shouldensurethatwomencangetto a hospitalor clinicwheretheirinjuries
canbeassessedind theforensiexaminatiowanbe done.Thisis particularly
importantwherewomenhaveto travellongdistanceso accessa medical
facilityand maynothaveanyway of gettingtherethemselvesA 2005urvey
of IHS facilitiefoundthatin areasservedby facilitieshatdo notprovide
emergencyerviceforrapevictims,womencanfacea roundtripofup to
150milesin ordertoreacha facilitywheretheforensiexaminatiorwanbe
performedAmnestylnternationateceivedreportsof confusiorand
disagreementsverwho shouldpay fortheexaminatiomr transportosts
- thelHS, othermedicalproviders]aw enforcemendigencier thesurvivors
themselves.

Jami Rozell, a Cherokee woman living in Tahlequah, Oklahoma, told
Amnesty International that she decided to seek prosecution five months
after she was raped on state land in 2003. After attending a preliminary
hearing, it was revealed that her sexual assault forensic examination —
including the sexual assault nurse examiner’s report, photographs, and
the clothing she had been wearing — had been destroyed. She was told
by the police department that the evidence had been destroyed as a
routine part of cleaning their evidence storage room because she had
initially declined to press charges. Because the evidence had been
destroyed, the District Attorney advised her to drop the complaint.
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Oncea sexualassaultforensiexaminatiothasbeencompletedthe

examiningloctorsor nursesturntheevidenceovertolaw enforcemenofficers.

Law enforcememuthoritiesireresponsibléorstoringtheevidencegathered
and havingit processedind analysedby laboratoriefAmnestylnternational
receivedseveralreportof mistakesnadeat thisstageof the processincluding
improperstorageand lossand destructiomwf theevidencebeforeforensic
analysishad beencarriedout. Undergoinga rapeexaminationn thedays
followingsexualviolenceis oftena verydifficultexperiencéorwomen.
Improperthandlinglossor destructiowf evidenceparticularlyvidencethat
may havebeenhighlyemotionallyand physicallychallengingo provide,is
unacceptable.

Health service providers

An Alaska Native girl told Amnesty International that her sexual assault
forensic examination was performed by a young white male doctor,
even after she had asked for a woman. She said that the doctor told her
that he had never done a sexual assault forensic examination before
and asked her if this was the first time that she had been raped.

Interview (identity withheld), 24 May 2005

It is essentiathathealthservicefacilitieshavethestaff,resourcesind expertise
to ensuretheaccuratesensitiveand confidentiatollectiomf evidencen cases
of sexualviolenceand thesecurestorageof thisevidenceuntilit is handedover
tolaw enforcementfficialsHealthprofessionalalsohavea keyroleto playin
providingsurvivorsof sexualviolencewith any additionalmedicalattention
theymayneed,includingtreatmenforany injuriesand forsexually
transmittednfectionsis well asaccessto emergencyontraception.

ThelHS is theprincipahnd, in someareassole,providerof healthservices
forAmericanindianand AlaskaNativepeoplesReportsto Amnesty
InternationahdicatethatmanyIHS facilitiedackclearprotocolfortreating
victimsof sexualviolenceand do notconsistentlprovidesurvivorswitha
forensisexualassaultexaminationHS official¢old Amnestylnternationathat
theagencyhad posteddetailedprotocolenline98Howevertheseprotocolsare
notmandatoryand a 2005urveyof facilitiefoundthat30percentof
respondingacilitieslid nothavea protocoln placeforemergencygervicesn
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There are no national figures
on how many IHS hospitals
have SANE programmes.
However, officials indicated
to Amnesty International
that fewer than 10 had
implemented such
programmes.

casesof sexualviolenceOf thefacilitieshatreportechavinga protocol56per
centindicatedthatthe protocolvas postedand accessibléo staffmember$©

TheonlinelndianHealthServiceManualstatesthatit is IHS policyto
perfornbnly medicallyrelatedcareand treatment’in casesof rapel99This
raisesconcernshatsurvivorsof sexualviolencewill nothaveaccesgo a full
sexualassaultforensiexaminatiorif evidencecollections notdeemed
fnedically related’

IHS facilitiesareseverelyunderfundecdindlackresourcesndstaffing! 01
Thisaffectsvomens abilityto obtaina properlyandsensitivelyadministered
sexualassaultforensiexaminationA surveyof IHS facilitiefoundthat44per
centlackedpersonnetrainedto provideemergencygervicedn theeventof
sexualviolencel 02

IHS facilitieon the StandingRockSiouxReservationincludingthehospital
in FortYates,arereportedlyunder-resourcedndstafffacesignificant
challengesn meetingthedemandforservicesWomenwho havebeenrapedon
theStandingRockSiouxReservatiomayneedto travelforoveran hourto get
tothelHS hospitalin FortYates.Oncetheretheymaydiscoverthatthereis no
oneonstaffwhois ableto conducta sexualassaultforensie@xaminationin
200@hehospitakmployedonewomandoctorwho undertookmostof the
examinationsAccordingto a FortYatesIHS healthprofessionaknost male
doctorsdont feeltrainedand dont wantto go to court.So theywill sendrape
casesto Bismarckforexaminatiorhere.”Accordingto thepractitioneonly
one-thirdofthewomenreferredromFortYateson StandingRockto the
medicalfacility8Omilesawayin Bismarckactuallyreceivean examination.
Accordingto a supportworkersomewomendo notmakethejourneyto
Bismarckand thosethatdo mayfacelengthydelaysandleavewithoutan
examination.

Sexualassaultnurseexaminer§SANEs) — registeredwurseswith advanced
educatiorand clinicalpreparatiornn forensiexaminatiomf victimsof sexual
violence- area newnursingspecialismand theiravailabilityvariesfromone
institutiorto anotherDespitetheimportancefthisroleand therecognition
it hasreceivedn theUSA inrecentyears,thelHS hasnotprioritizedhe
implementationf SANE programmeshroughouttsfacilities.

Amnestylnternational§esearclsuggestshatthereareno SANE
programmest IHS facilitiesn OklahomaAlaskafacesa criticakhortagef






58

SANESs in hospitalsand clinicsand a highturnovemf healthprofessionali IHS
hospitalsOneactivistdescribedhesituatioras a fevolving doorofnursesand
doctors’and notedthatwhilelocalactivistsand serviceprovidersoffertraining
tomedicalstaffonissuessurroundingexualviolenceand AlaskaNativeculture,
theywereconstantlyalleduponto trainnew doctorsand nurses! 03

Thepersorwho carriesoutthesexualassaultforensiexaminatiomay
laterbe calleduponto testifyin courtduringa prosecutiorA highturnoverof
staff manyof whomareonshort-terntontractsneansthatit maybe difficult
tolocatethepersonwho performedheexaminatiorwhentheyareneededto
providetestimonyOne nursetold AmnestyInternationathattherequirement
toprovidetestimonyin a potentiallyhostilecourtsettingjs oneofthereasons
why SANE nursesdecideto leavethisprofession.

Thissuggestghereis a needforthelIHS to assesshow to bettersupportstaff
responsibléor performinghisimportantunction.

Who should pay?

“We need to start paying for [sexual assault forensic examinations].
When people know that offenders will be held accountable, report levels
will go up.”

Alaska state official (identity withheld), May 2005

Nationalguidelinesstatethatvictimsshouldnothaveto pay forsexualassault
forensie@xaminationdlowever,survivorshavesometimedbeenrequiredto
meetthe costof an examinatiomwr of travellingo a healthfacility.

AlthoughlHS servicesrefree if an Americanindianor AlaskaNative
womanhasto go toa non-IHShospitaforan examinatiorshemaybe charged
by thatfacilityTheIHS hasa reimbursemerolicy,butit is complexand
survivorsmaynotbe awareofit. In somecasesthelHS hasreportedlyfailed
orrefusedto pay forforensiexaminationat outsidefacilitiesThiscanbea
significanbbstacleSurvivorsof sexualviolencdan thesoutherrportionofthe
StandingRockSiouxReservatioraremuchcloserto MobridgeRegionalHospital
thanFortYates butbecause¢heformeris notpartofthelHS it mayrequire
paymentForwomendealingwith thetraumaof veryrecentsexualviolence,
concernsiboutbeingrequiredo travelfurtheror to pay canbea serious
disincentivéo seekinghealthservicesand undergoing forensiexamination.
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In Alaska,Indigenousvomenliving in ruralareasmay needto travelby
planetoreachthehospitabr clinic,whichis expensiveWhileStateTroopers
andlocalpoliceareresponsibléorcoveringhesecoststheymaynothave
thefundingto do so. Accordingto a forensimurseexaminerpnepolice
departmentwithjusttwo officershasan annualbudgetthatdoesnotallowfor
themto sendevenonevictimtoAnchoragdora forensiexaminationActivists
and supportworkersreportedhatsomewomenin ruralAlaskahavehadto
pay fortheirowntransportln additionto travelcoststherearealsoconcerns
aboutwho paysfortheactualexaminatiorAlthoughthelaw enforcement
agency- eitherthelocalcitypoliceor StateTroopers— is responsibléor
payingfortheexaminationsactivistforAlaskaNativesurvivorsof sexual
violencereportedhatlaw enforcementgenciesfrequentlydo notpay for
forensiexaminationforrapevictimsin ruralAlaskaand in somecases
survivorsfromruralvillageswererequiredto pay betweerlJSS 70@nd
USS80@oran examination.

UnderOklahomastatelaw, womenmustreporttheirrapetolaw
enforcementfficialdn ordertoreceivea freesexualassaultforensic
examinationThisis contraryto therecommendationsf the US Department
of Justiceln Oklahomawomenmustreportthecrimewithin72hoursto
beeligiblefortheCrimeVictimsCompensatiolProgramSexualassault
examinationarepaid forby the CrimeVictimsCompensatioBoardupon
applicatiorby thevictimand approvalby a DistrictAttorneyor Assistant
DistrictAttorneyln addition,theOklahomaAdministrativeCoderequires
victimsof crimeto sign, priorto theexaminationthe OfficialSexualAssault
ExaminatiorApplicationprovidedby theBoard.

Amnestylnternationabelieveshatcostsrelatingto sexualassaultforensic
examinationshouldbe theresponsibilitpflaw enforcemerndigenciesincethe
evidencegathereds an essentiapartof an investigatiornntoa reportof sexual
violenceln any event,survivorsshouldnothaveto pay thecoststhemselves.






Chapter 7: Barriers to
prosecution

“To a sexual predator, the failure to prosecute sex crimes against
American Indian women is an invitation to prey with impunity.”

Dr David Lisak, Associate Professor of Psychology, University of Massachusetts,

29 September 2003

exualviolenceagainstNativeAmericanor AlaskaNativewomencanbe
S prosecutedy tribal federalor stateauthoritiespr a combinatiomwf these.
Thedecidingfactorsarethelocatiorwheretheattacktookplaceand whether
theallegedperpetratois Americanindianor AlaskaNativeor not.The
confusiorwhichsurroundgurisdictiomftencausesdelaysin prosecuting

Possible prosecuting authorities for sexual violence against American Indian

and Alaska Native women

Location
Indian Country

Indian Country

Indian Country where
Public Law 280 is applied or
Alaska Native villages
Indian Country where
Public Law 280 is applied or
Alaska Native villages

State land

State land

Suspect

Non-Indian or
non-Alaska Native

American Indian or Alaska
Native

Non-Indian or
non-Alaska Native

American Indian or
Alaska Native

Non-Indian or
non-Alaska Native

American Indian or
Alaska Native

Prosecutor
Federal

Tribal and/or Federal

State

Tribal and/or State

State

State
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suspectedibusesSometimedt meansthatthoseresponsibléorsexualviolence
againstindigenousvomenescapgusticealtogether.

Thelackof comprehensivend centralizedlatacollectiorby tribal,state
andfederalagenciesenderst impossibléo obtainaccuraténformatiorabout
prosecutiomates However,survivorsof sexualabuse,activistssupport
workersand officialseportedhatprosecutionfor crimesof sexualviolence
againstindigenousvomenarerarein federal stateand tribalcourtsFor
examplea healthofficialtold Amnestylnternationalhatsheis notcontacted
againby policeor prosecutorin approximatelPOper centof thesexualassault
forensiexaminationshatsheperformsalthouglsheis availableas an expert
witnessfortrials.Accordingto a stateprosecutoin SouthDakota,the
confusingand complicatedurisdictiorovercrimeon and aroundreservations
in SouthDakotameansthatsomecrimesjustfall throughthecracks.104

“In Oklahoma, prosecution of sexual assault is last, least and left behind.”

Jennifer McLaughlin, Sexual Assault Specialist, Oklahoma Coalition Against
Domestic Violence and Sexual Assault, September 2005

In Oklahomagconfusioraroundjurisdictionaboundariesneansit is not
alwaysimmediatelylearwhethera caseshouldbe prosecutedy a tribal
prosecutora federalprosecutopr a stateprosecutoifederaltrialsfor
crimesoccurringn triballandreportedlyoftenbeginwith a mini-trial
onjurisdictionTo furtherconfuseand delaymatterscourtsmay takeyears
todeterminevhetherthelandin questioris tribalor not.

Tribal courts

“While the federal government has a significant responsibility for law
enforcement in much of Indian country, tribal justice systems are
ultimately the most appropriate institutions for maintaining order in
tribal communities. They are local institutions, closest to the people they
serve. With adequate resources and training, they are most capable of
crime prevention and peace keeping. Fulfilling the federal government’s
trust responsibility to Indian nations means not only adequate federal
law enforcement in Indian country, but enhancement of tribal justice
systems as well.”

Janet Reno, former US Attorney General19°
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Tribalcourtsfacea numberoflimitationdmposedat federalevelthat
interferevith theirabilityto providejusticfor NativeAmericanand Alaska
Nativesurvivorsof sexualviolenceForexamplefederallaw preventgribal
courtsfromprosecutingion-Indiaror non-AlaskaNative offendersrimposing
a custodiakentencef morethanoneyearforeachoffenceTheUS Congress
shouldrecognize¢heconcurrenjurisdictiorof tribalauthoritie§meaning
thattribalcourtsand/orthestateor federalcourtscouldtry suspectsyegardless
ofthelndigenousr otheridentityof theaccusedCongresshouldalsoamend
theIndianCivil RightsAct torecognizeheauthorityoftribalcourtstoimpose
penaltieproportionateo theoffencesheytry.

Federalfundingoftribalcourtsis inadequateThe US Commissioron Civil
Rightsstatedin 2003hattribalcourtshavebeenunderfundedordecades.
Inadequatdundingaffectamanyaspectf thefunctioningftribalcourts,
includingtheabilityto proceedwith prosecutionin a timelymannerand the
recruitmenof victimwitnessco-ordinators.

Manytribeshavecriminalcodesand statutesbutsomedo notcoverall
crimesof sexualviolenceor, like the FBI, do notdefinethemin a mannerwhich
is consistenwith internationahumanrightslaw. Forexamplesomemaynot
clearlyprohibitmaritalrapeor theymayrequirevictimsto demonstrateéhat
physicalforcewas usedin orderto provea lackof consentSuchlaws were
oftenmodelledon statelaws of theearlyto mid-1900and do notnecessarily
reflecttribalattitudesand culturesToday,whilesometribalcodeshavebeen
amendedto coverall formsof sexualviolenceand therefor¢o reflectwomens
humanrightsand therequirementsfinternationahumanrightslaw, others
havenot.In somecasestribalauthoritiesnaylacktheresourcesorevisetheir
codesIn otherstheymaynothaverevisedtheirlaws onsexualviolence
becauseftheperceptiorthatfederalaw precludedribalcourtsfrom
exercisingurisdictiorovermajorcrimesjincludingrape.

Tribalprosecutorseportedlysometimesleclineto prosecuterimes
of sexualviolencebecauseheyexpectthatfederalprosecutorsvill do so.
However Amnestylnternationalfindingsindicatethatfederalprosecutors
frequentlydeclineto pursuecasesof sexualviolenceagainstNativeAmerican
women.Althoughsometribalprosecutorsay laterchooseto takeup a
caseif it is declinedforfederalprosecutionthiscanresultin delaysof up to
ayearor more.Oftenthenetresultis thatperpetratorarenotprosecutedcht
eitherlevel.



64

Forexamplethetribalcourtand courtof appealsof the StandingRock
SiouxTribe,whichadjudicateriminalandcivil casesarereportedlyeriously
underfundedSexualviolencecasesaretriedunderStandingRocks rape
statuteTherearesomeaspectofthestatutethatareinconsistenwith human
rightsstandardsForexampleit hasa restrictivelefinitiorof rapethatdoesnot
includepenetratioy fingersor objectsand limitsthe custodiakentencdor
rapetosixmonthsHoweverthestatutedoesincludewhatis commonlyknown
asarapeshieldlaw, whichhelpsto ensurethata victims priorsexualconduct
cannotbeusedby thedefencdn rapetrials.

In spiteof federallyimposedlimitationsprosecutionforsexualviolence
do occurin tribalcourtsForexampletheNavajoNationDepartmenof Public
Safetyofficersinvestigated9rapecasesin 200Z;esultingn 58charges.06
And althoughtribalcourtsare currentlyunableto imposemorethana one-year
sentencédoreachoffencesomeprosecutinguthoritiesnay chargesuspected
perpetratorsiith multipleoffencesprovidingthepossibilityof imposing
consecutiveentencesn theeventof convictionSometribalcourtsalsowork
with criminalsanction®therthanimprisonmentwhichcanincluderestitution,
communityserviceand probationSomealsoissueprotectiorderson behalf
of survivorsof domesticor sexualviolence.

Federal level

In May 2004, a man raped a 16-year-old Native American girl in Grand
Forks, North Dakota. Her mother told Amnesty International that,
although there was a warrant for the suspect’s arrest and although he
had been in and out of jail on different charges, he was not arrested for
the rape. She said that after the suspect called her daughter in spring
2006, she repeatedly called the state prosecutor, seeking action on her
daughter’s case. After numerous calls to the police by the mother, the
perpetrator was eventually arrested in late 2006 and, following a plea
bargain with prosecutors, received a five-year prison sentence, with three
years suspended, followed by five years’ parole. The mother told Amnesty
International of her concerns about reporting the rape because of her
experience in 1993 when her older daughter, who was 14 at the time, was
raped on the Blackfeet Reservation in Montana. Tribal police were
unwilling to take on the case and told her to contact the FBI in Great Falls,
about 125 miles away. She said that although FBI agents met with her
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daughter several times, she felt they were not serious about pursuing the
case; they never brought the suspect in for questioning and did not
search his home for evidence for over a month. When she questioned the
FBI about the case, she was told: “This case isn't on the top of our list”

Amnesty International interview (identity withheld), 2006

Amnestylnternational¥esearclsuggestshatthereis a failureat federal
levelto pursuecasesof sexualviolenceagainstindigenousvomen.From 1
October20020 30Septembe2003federalprosecutorsleclinedto prosecute
60.3ercentof thesexualviolencecasesfiled. Only 27of the 47 &casesthey
declinedwereprosecutedn othercourts!07Becausedataon sexualviolence
specificallffromIndianCountryis notcompiledthisstatistidncludesall
casesinvolvingIndigenousand non-Nativevictims.However,thesenumbers
providesomeindicatiorof theextentto whichthesecrimesgo unpunished.
Significantlybetween200@nd 2003the BIA was consistentlpmongthe
investigatinggenciesvith thehighestpercentagef casesdeclinedby
federalprosecutor$98lt is notpossibleto establisthow manyof these
casessubmittedy theBIA involvedsexualviolence.

TheExecutiveOfficefor US AttorneysprovidedAmnestylnternational
witha listof someof thecasesof sexualviolencearisingin IndianCountry
thathad beenprosecutedn recentyears.Of the84casesprovided,only 20
involvedadultwomen.Theremainingcasesmostlyinvolvedchildren! 09
In thecaseslisted,prosecutionforsexualviolenceagainstadultNative
Americanwomentookplacein onlyeightof the 93districtsand only
Arizonaand SouthDakotasaw morethantwo.No casesof adultsexual
violencewereprosecutedt federallevelin StandingRockor Oklahoma.

It appearsthatUS prosecutorsnay be applyingoverlystringentriteria
forselecting-asesfor prosecutiorAccordingto the ExecutiveOfficefor
US Attorneystherateof convictiorin criminalcasesfiled by US Attorneys
hasbeenover90per centsince200010Whileprosecutorshouldselect
casesbasedontheirmerit,Amnestylnternationais concernedhatthe
ExecutiveOfficeof US Attorneysmay havecreateda climatein which
prosecutorarenotencouragedo pursuemorechallengingases.

Prosecutorhavebroaddiscretiorin decidingwhichcasesto prosecute,
and decisionsotto prosecutarerarelyreviewed Sometribalnations
havesoughtto specificallyaddressdecisiondy federalauthoritiesiot
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to prosecuteForexamplethePaiuteShoshonélribehasindicatedin
itscriminalcodeitsintenttoremedythelackof federalprosecutions
throughits own prosecution$! lFederalgovernmenstatisticshow
thattherearefew federalprosecutionsf crimesin IndianCountry! 12
and theDepartmenbfthelnteriothasrecognizedhatthisis a
problemt13

At federallevel,crimeson theStandingRockSiouxReservatiomaybe
prosecutedy US Attorneydocatedin Aberdeeror BismarckOne SRPD officer
told Amnestylnternationalhatthevastmajorityof casesarereferredo the
federalauthoritiesHowever,as notedabove researclsuggestghatUs
Attorneyddeclineto prosecutenanysexualviolencecasesA tribalofficialin
Oklahomacommentedhat4 crimehastoreacha certainlevel” beforeit will
beprosecutedederallyAccordingto an AssistantUS Attorneydecisionsot
to prosecutarerarein casesof sexualviolenceand aremostlikelyto occur
wherethereis a lackof physicalevidenceHowever,a widespreaderception
existsamongthoseworkingon sexualviolenceand otherissuesaffectingNative
Americansn Oklahomathatcasesarefrequentlydeclinedfor prosecutiomnd
thatfederalprosecutorareunlikelyto takea caseunlessa convictioris
virtuallyguaranteed.

State level

An Indigenous woman told Amnesty International how in 2001 she
was beaten and raped by a former boyfriend. Her attacker went to the
police and confessed that he had raped her three times and forced
her to perform oral sex. As she was under 18 at the time of the rape,
the crime constituted statutory rape under the law of the state where
it took place. However, he was allowed to plead guilty to reduced
charges and was sentenced to three years’ imprisonment of which he
reportedly served a year and three months. After the rape, the young
woman reportedly engaged in increasingly self-destructive
behaviour. Her mother told Amnesty International that she begged
the state authorities to provide her with a counsellor, but to no avail.
She said her daughter served a longer sentence for stealing and
destroying a relative’s car than her attacker had for rape.

Amnesty International interview (details withheld), 2005
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In Alaska,stateratherthanfederalprosecutorbavejurisdictiorto prosecute
perpetratorsfrapeand sexualassaultagainstAlaskaNativewomen.Some
prosecutorhavespecializedrainingin handlingprosecutionsf crimesof
sexualviolenceTheDepartmenbdfLaw, whichprosecutesasesof rapeand
sexualassaultdoesnotkeepstatisticon how manycasesof sexualviolenceare
declinedfor prosecutiod!4However,it was reportedo Amnestylnternational
thatin approximatel®POpercentof caseswherewomenundergoa sexual
assaultforensi@xaminatiorin Anchoragehereis no prosecution!5

Generallycasesareprosecutedn statecourtsfarawayfromthevillages.
ForAlaskaNativesurvivorsof rapeor sexualassaultthedistanceto statecourts
presentshallengeso a survivors abilityto communicatevith prosecutors.
Reportsto AmnestyInternationadlsoindicatethatstatecourtsmaynotalways
beadequatelyequippedto handlecasesinvolvingsexualviolenceagainst
AlaskaNativewomenbecauseoflanguagebarriersas well
asissuesof culturalcompetency.

At statelevel,sexualviolencecrimescarriedoutin areasborderinghe
StandingRockSiouxReservatiomaybe prosecutedy stateattorneysn
neighbouringountiesin Northor SouthDakota.ManyNativeAmericansrom
theStandingRockSiouxReservatiofeltthatcasesin generalinvolvingNative
Americanvictimsand non-Nativeperpetratorarenotprosecutedigorously
by statecourtsin Northand SouthDakota.A DistrictAttorneyin a bordering
countytold AmnestyInternationathat,in SouthDakota,insufficienfundscan
affectthenumberof casesprosecutedlt would alsoappearthatstateattorneys
receivdittleor no trainingon prosecutingexualviolenceand on cultural
competency.

Discrimination in federal and state prosecutions

A Native American woman told Amnesty International that she was
raped by a white man and woman on state land in August 2004. After
having a non-alcoholic drink with the couple, she began to feel
“funny,” developed a headache and was very drowsy. She was taken to
a motel room, where she passed out. When she came to, she was
naked and the room was darkened. She said that over the next hour,
the woman held her down while the man raped her vaginally and
anally, and the man held her while the woman inserted a beer bottle
into her vagina. Both suspects were charged with rape and the case
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was referred to a county prosecuting attorney. The victim/witness
co-ordinator noted that the survivor was “very sensitive,” and that it
was “necessary to reassure her repeatedly that what happened was
not her fault” However, the co-ordinator went on to note “I did not get
the feeling that her reluctance was due to fear or trauma as in some
cases | have worked in the past,” concluding that she “may have been
intoxicated.” The survivor told Amnesty International that she does
not drink but that her English is not fluent, which may have
contributed to communication difficulties.

At a preliminary hearing, the case was dismissed. According to the
prosecuting office, the survivor did not appear for the court hearing.
However, the survivor told Amnesty International that she was at the
court waiting in the corridor. When the judge asked whether the
prosecutor wanted a continuance (adjournment) because the victim
was not present, the prosecutor declined, reportedly following a
discussion with the victim/witness co-ordinator who again noted that
the survivor was, in her opinion, “intoxicated” when she spoke to her
on the phone. The prosecuting attorney’s office has strongly denied
that they were aware of the survivor’s Native American identity or that
negative stereotyping could have influenced the decision not to
pursue the case. However, the police report indicates that both
suspects referred to the survivor as having a “dark” complexion and
her forensic medical examination report lists her as Native American.

Attempts by tribal support workers to have the case reinstated
have been denied by the District Attorney. The survivor said that after
the case was dismissed her calls to the victim co-ordinator were not
answered: “All | want is justice.”

AmnestylnternationalyesearclsuggestshatIndigenoussurvivorsof
sexualviolencefaceprejudiceand discriminationt all stagesandlevels

of federaland stateinvestigatiorand prosecutiorAmnestylnternationais
concernedhatthiscaninfluencedecisionsaboutwhetherto prosecuteases,
how prosecutorpresenturvivorsduringtrials, how juriesareselectedand
how theyformulateheirdecisionsAnotherfactorwhichcanaffecta victims
accesgojusticds NativeAmericanand AlaskaNativerepresentationn juries.
Reportedlyjurypoolselectiorat federalleveldoesnotincludeadequate
representationf NativeAmericans! 16Severallaw suitshavebeenfiledin
bothNorthand SouthDakotachallenginginequaljuryselection.
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In Alaska,Amnestylnternationalas told thatif a victimof sexual
violencehasbeendrinkingalcoholthiscanhavea significaneffecton trials,
withjuriesoftenshowinggreatemunderstandingor offendersvho used
alcoholthanforvictimswho had beendrinking.

Amnesty International learned of the case of a Native American woman
who in 2003 accepted a ride home from two white men who raped and
beat her and then threw her off a bridge. She sustained serious injuries,
but survived. A support worker for victims of sexual violence described
how, “People said she was asking for it because she was hitchhiking late
at night” The case went to trial in a state court but the jurors were
unable to agree on whether the suspects were guilty. A juror who was
asked why replied:“She was just another drunk Indian.”Because the jury
failed to reach a verdict, the case was retried. The second trial resulted
in a 60-year sentence for the primary perpetrator, who had reportedly
previously raped at least four other women, and a 10-year sentence for
the second perpetrator.'”7

Lack of communication

“One [Native American] woman | work with told me that she reported her
sexual assault two years ago and that she didn't know if the case had been
investigated or prosecuted. | researched the case and discovered it had
been declined, but no one had told the woman.”

Support worker for Native American survivors of sexual violence (identity
withheld), January 2006

Amnestylnternationateceiveda numberofreportsthatprosecutorat
alllevelsfail to provideinformatiorronsistentlyo victimsof sexual
violenceabouttheprogresoftheircasesSurvivorsarefrequentlynot
informedwhethertheircaseswill proceedto trialor not.Forexampleone
womanwho was thevictimof domesticviolenceand rapetold Amnesty
Internationaihatherabuserwas imprisonedollowinga tribalprosecution,
butshedid notknowwhathe was convictedf or thelengthof his sentence.
Shesaidsheonlyfoundouthe wasin detentiorbecausea friendat the
courthousealledher:the [rape]casemay go tofederalcourt,butnoone
hasletme know.”
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Theimpacton victimsof notbeinginformedof thestatusof theircase
addstotheanguishand paintheyexperienceCommunicatioretween
federaland tribalprosecutorandlaw enforcemenofficialss important,
particularlywhenfederalprosecutorsleclineto prosecute case.In 1996
theUS Departmenbf Justiceacknowledgedhatcommunicationbetween
federalprosecutorand NativeAmericanand AlaskaNative peopleshad been
problematiand tribalofficershad reportedhata majorconcernwvas that
tribalauthoritiesverenotinformedof prosecutoriadecisions.!8

Sexual Assault Response Teams

Sexual Assault Response Teams (SARTs) consist of law enforcement officers, sexual
assault nurse examiners (SANEs), support workers and prosecutors. Their overall aim
is to increase reporting of and convictions for sexual violence, as well as to support
survivors through informed and appropriate responses. In a recent survey of SARTs
across the USA, the National Sexual Violence Resource Center found that 17 of 258
respondents served tribal communities.'?

There are currently no SARTs working on or around the Standing Rock Sioux
Reservation. While there were reports that relations and co-ordination between
service providers and police have improved in some areas, Amnesty International’s
findings suggest that co-ordination between agencies and communication with
survivors is inadequate.

The extent to which SARTs operate in Oklahoma is unclear. However, none of the
police departments Amnesty International interviewed in Oklahoma had formal
policies regarding their relationships with those who could provide services on
behalf of victims.

Alaska has a statewide protocol for SARTs and there are currently nine SART
programmes.'2% One of the main problems reported to Amnesty International is
recruiting and retaining qualified staff for these positions.
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Chapter 8: Support
services for survivors

“She was terrified, grabbing my hand. She was so humiliated. She was
clinging to me like she was drowning.”

Support worker (identity withheld) on the experience of sitting through a rape
examination with a Native American woman at a state hospital, February 2006

exualviolencecanhavea profoundimpacton womens health particularly
S theirsexualandreproductivdealth,and onthewellbeingand security
of theirfamiliesand communitiesSurvivorshavetherightto thehighest
attainablestandardof healthand thisgoesbeyondaddressingmmediate
physicakuffering.

Ongoingcare,includingculturallyappropriatsupportservicesuchas
accesgotraditionahealerssupportgroupsor peersupportand counselling,
areessentialn alleviatinghetraumawhichsurvivorsmay experienceSuch
longer-ternsupportcanalsobe crucialin enablingsurvivorsto navigatethe
justicesystem.

Access to health services

Amnestylnternational§esearclsuggestshatserviceforsurvivorsof sexual
violence— suchastestingand prophylaxiforsexuallytransmittednfections
includingHIV, pregnancytestingemergencyontraceptioand culturally
appropriatsupportservices— areinadequateForexampleemergency
contraceptiois oftenoverlookedy healthserviceprovidersn generalthe
US Departmenbf JusticelNationalProtocofor SexualAssaultForensic
Examinationsloesnotexplicitlymentiortheneedto provideemergency
contraceptiodHS policydoesprovideforemergencyontraceptioand
abortiongn casesofrapeandincest;jn keepingwith federalaw. However;the
NativeAmericanWomensHealthResource€Centerhasdocumentedailuresin
IHS provisiorof emergencyontraceptioto rapesurvivorsas well as failures
to complywithIHS officialabortiorpolicy.

Amnesty International

In 2005, more than 200 US
medical organizations,
religious leaders, women's
health activists and service
providers asked the US
Department of Justice to
correct its guidelines for
treating people who have
been raped because they
fail to mention emergency
contraception.

British Medlical Journal,

15 January 2005
www.bmj.com/cgi/content/full/
330/7483/112
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"Health services shall, to
the extent possible, be
community-based. These

services shall be planned and
administered in co-operation
with the peoples concerned

and take into account their

economic, geographic, social
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and cultural conditions as
well as their traditional
preventive care, healing
practices and medicines”

Article 25(2) ILO
Convention No. 169

“[The USA’s] lengthy history of failing to keep its promises to Native
Americans includes the failure of Congress to provide the resources
necessary to create and maintain an effective health care system for
Native Americans.”’

US Commission on Civil Rights, Broken Promises: Evaluating the Native American
Health Care System, September 2004

A reportby theUS Commissioron Civil Rightsin 2003oundfederal
spendingon healthservicedorIndigenousgpeoplevia theIHS was far
belowspendingon all othergroups.It reportedhatnationalpercapita
healthexpenditurdortheaveragepersonin the USA forthatyearwould
beUSS5,775yhilethelHS would spenda projecteciverageof USS 1,900
perpersonforall medicalcare. Thestudynoted:

“This disparity in spending is amplified by the poorer health conditions of
many in the Native American community and represents a direct affront
to the legal and moral obligation the nation has to improve Indian
health status.”

US Commission on Civil Rights, AQuiet Crisis: Federal Funding and Unmet Needs
in Indian Country, July 2003

Significanproblemsn accessingHS serviceshavebeendocumented
by theGeneralAccountingOfficeand theUS Commissioron Civil Rights.
Theseincludeinadequatdevelsof serviceunderstaffinghigh turnoverof staff
andunfilledvacancied21TheaveragdHS facilityis 40yearsold and facilities
areoftencrampedand outof date.Survivorsof sexualviolencealsoreportec
lackofaccessibland culturallyappropriaterisisadvocacyservices.

Therewerereportghathealthworkersdid notrespondappropriatelypoth
in termsof culturaland genderrequirementsvhendealingwith Indigenous
survivorsof sexualviolenceThiscandiscouragsomewomenfromseeking
medicalcareand causeadditionaldiscomforbr distressto thosewomenwho
do. Accordingto theUS Commissioron Civil Rights,there is a concerrthat
healthcareprovidersculturalinsensitivityand thelackof acceptancef
traditionahealingpracticesind traditionainedicinemay createbarrierso
receivingare.22

Morethan50percentof NativeAmericanand AlaskaNative peoples
in theUSA live in urbanareas Accordingto a studyby theSeattldndian
HealthBoards UrbanIndianHealthInstitutethoseliving in urbanareassuffer
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frompoorerhealththanthegeneralUS populationt23Mosturban-based
Indigenousvomenliving farfromreservationdo nothaveaccesstoIHS
facilitiesTheIHS helpsto pay forselectedhealthserviceprovidedat
non-IHSfacilitiesand somecitieshavebenefitedromthesmallpercentagef
IHS servicesallocatedo urbanareas.Whiletherearealsoconcernsaboutthe
qualityandsensitivityof careavailableat IHS facilitiesstateand localfacilities
arestilllesslikelytobe culturallyappropriatend familiarwith traditional
formsof care.

Indigenous support initiatives

Amnestylnternationateceiveda numberof reportsof sheltersvhichfailedto
providetheculturallyappropriatsupportiveenvironmenheeded For
exampleAmnestylnternationalvastold a sheltedocatedbetweerseveral
reservationsequiresa signedstatemenfromthelIHS thatNativeAmerican
womenand theirchildrenhavebeencheckedorliceand aretlean” upon
arrivingattheshelterOne NativeAmericansurvivorreported¢hatshehad
beenrequiredto undergoa licecheckwith theIHS beforebeingadmittedto the
shelterputthatthesheltethad notrequiredthisof non-NativeresidentsSome
70per centof womenusingthisshelterareNativeAmericanA supportworker
toldAmnestyInternationalhatwomenshehadreferredo theshelterwere
upsetby theway theyfelttheyweretreatedWomen wouldreachoutonetime
and thennevercomeback.”

Programmesunby NativeAmericanand AlaskaNativewomenarevital
in ensuringthe protectiorandlong-ternmsupportof Indigenousvomenwho
haveexperiencedexualviolenceHowever,lackof fundingis a widespread
problemProgrammesunby Indigenousvomenoftenoperatexith a mix
offederalstateand tribalfunds,as well as privatedonationsHowever,such
fundingin oftenlimited.ForexampletheEmmonakWomens$Shelterin the
LowerYukonDeltaof Alaskais a long-standinghelterand theonlyAlaska
Nativerun provisionin a villagesettingIn 2005hestateof Alaskacutits
fundingfortheshelter.

An importantachievemenin the provisiorof culturallyappropriate
supportservicego NativeAmericanand AlaskaNativewomenhasbeen
theformatiorof 16tribalcoalitionswvorkingagainstdomesti@and sexual
violenceacrosstheUSA. Thespecifiactivitieofthecoalitionsyary;,



The Sixteen Coalitions: Alaska
Native Women'’s Coalition;
American Indians Against

Abuse; Arizona Native
American Coalition Against
Family Violence; Coalition to
Stop Violence Against Native
Women; Community

Resource Alliance; Great Basin

Native Women's Coalition

Against Domestic Violence;
Indian Country Coalition
Against Domestic Violence
and Sexual Assault; Kene

Mewu Family Healing Center,

Inc.; Minnesota Indian
Women's Sexual Assault
Coalition; Niwhongwh xw
E:na:wh Stop the Violence
Coalition; Oklahoma Native
American Domestic Violence
Coalition; Sicangu Coalition
Against Sexual Violence;
Southwest Indigenous
Women's Coalition; Strong
Hearted Women's Coalition;
We, Asdzani Coalition; Yupik
Women's Coalition.
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butoftenincludetheprovisiorof trainingto tribalgovernmentdaw
enforcementfficialsprosecutordyealthprofessionalsupportworkers
and activistsAt nationalevel, organizationsuchas SacredCircleand Clan
Starprovidenationaleadershipand policyguidancefor Nativewomens
organizationandshelters.

In 2005thenon-governmentalrganizatiotsouthDakotaCoalitionagainst
DomesticViolenceand SexualAssaultcontributedo thefoundingof Pretty
Bird WomanHouse,a domestioviolenceprogrammen the StandingRock
SiouxReservationThe programmewhichis namedafterlvy Archambault
(PrettyBird Woman) a StandingRockwomanwho wasrapedand murdered
in 200 1doesnotyethavea shelterfacilityor fundingfor directservicedorits
clientsbuthelpswomento accesservicefftheReservation.

Giventheratesofviolenceagainstwomenon the StandingRockSioux
Reservationit is imperativehattheReservatiorhasits ownshelterForwomen
in ornearthesoutherrpartof theReservationtherearetwo sheltersavailable:
theSacredHeartShelteron the CheyenneRiver Reservatiorand Bridges
AgainstDomesticViolence(BADV), whichis locatedin Mobridge South
Dakota.Up to 85percentof womenusingthesesheltersareNativeAmerican
and mainlycomefromtheStandingRockSiouxReservationln March2005,
BADV helda conferencentitledDecide toEnd SexualViolence. Therewere
reportsthatfollowingthe conferencewomenontheReservatioshowed
increasedonfidencén reportingAmnestylnternationabelievesthatpublic
outreacland educatiorsuchas thatundertakerby BADV is animportant
elementin creatingan environmenin whichsurvivorsfeelabletoreport
sexualviolence.

“In this woman’s culture touching was not done freely. | watched as a
counselor patted this woman continually on the back and the woman
grew more tense and uncomfortable.”

Juskwa Burnett, support worker for Native American survivors of sexual
violence, May 2005

In Oklahomaaccesgo supportserviceforNativeAmericanwomenvaries
throughouthestate Theredo notappeartobe anytriballybasedservices
exclusivelydevotedto assistingurvivorsof sexualviolence However,a
numberof tribesoperatedomestior familyviolenceprogrammesvhichmay
provideservicedorsurvivorsof sexualviolenceMostprogrammesresmall
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anddo nothavethecapacityto pursueoutreacltand preventiornitiatives.
Lackoffundingis a seriousconcernForexamplea programmeéasedin
northerrOklahomawhichservedapproximatelyt 50Native Americanwomen
eachyear,wasreportedlyshutdownafterthefederalauthoritiefailedto
renewits grant.

In 1999in responseo thelackofserviceforNativeAmericanwomen,
activistsand supportworkersformedthe OklahomaNativeAmericanDomestic
ViolenceCoalitionnow knownas the Spiritsof Hope Coalition Thisfederally
fundedCoalitionworkswithtribalservicesand trainsactivistsand support
workersacrossthestate,workingalsowithindividualtribesto improvetheir
servicesTheCoalitionundertakesutreactand educatioron addressingexual
violenceto law enforcementfficialshealthprofessionaland officialsworking
in thejusticesystemManynon-Nativeserviceprovidershavereportedly
requestedrainingon culturalappropriateness.

“Here in Alaska, we're so distant from each other. We're off the road
system and our highway is the river. It is really important to have
programs like this in the villages because a lot of our Native people don’t
like to leave their homes.”

Lenora Hootch, Director, Emmonak Women's Shelter, Office for Victims of
Crime, US Department of Justice, Promising Practices in Indian Country, 2004

In Alaska,theavailabilityof supportservicesand shelterforAlaska
Nativewomenvariesthroughouthestateandis particularlyackingin
ruralvillages.Culturallyappropriatservicesareoftendifficultto access.

A numberof organizationseportedhattheyfacedproblemsnaintainingheir
servicess a resultof fundingcuts.In addition,the procesforobtainingederal
fundingis complexAlthoughthe ViolenceAgainstWomenAct (20058hould
increasdundingandstreamlinehe procesforseekingfunds,it is tooearlyto
assesdtsimpact.
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Violence Against Women Act

(ampaigning by tribal governments and Native American and Alaska Native activists and organizations
— including Sacred Circle, Clan Star, National Congress of American Indians Task Force on Violence
Against Women, and Mending the Sacred Hoop — has encouraged the federal government to take
important steps to address sexual violence against Native American and Alaska Native women.

Perhaps the most significant federal initiative to date is the 2005 reauthorization of the Violence
Against Women Act. The Act, first passed by Congress in 1994, is a collection of funding programmes,
initiatives and actions designed to improve criminal justice and community-based responses to
violence against women, including sexual violence, in the USA.124 The expanded and reauthorized 2005
version of the Act contains, for the first time, a specific Tribal Title (Title IX), which seeks to improve
safety and justice for Native American and Alaska Native women. The Tribal Title includes provisions for
annual consultation sessions between the US Department of Justice and tribal governments regarding
distribution of tribal funds;'2> authorization for Indian law enforcement agencies to access national
criminal information databases; and the creation of a national tribal sex offender registry and a
national registry containing protection orders issued by Indian tribes. It also directs the Attorney
General to conduct a national study to examine violence against Native American and Alaska Native
women and to evaluate the effectiveness of tribal, federal, state and local responses. The Department
of Health and Human Services is also directed to conduct a study on the number of cases involving
violence against Native American and Alaska Native women and the cost of providing related health
services.

The reauthorized Violence Against Women Act mandates that 10 per cent of funds allocated by the
STOP (Services, Training, Officers and Prosecutors) grant programme be set aside for tribal programmes.
An additional 10 per cent of funding for direct services for victims of sexual violence is set aside for
state, territorial and tribal coalitions.'26 The method by which tribal nations apply for funding is to be
streamlined. In addition, the 2005 reauthorization of the Act allows for increased punishment through
federal prosecutions for repeat domestic violence offenders who have at least two tribal convictions.

While these measures are welcome, as of January 2007, President George W Bush had not
requested any funding for new provisions of the reauthorized Violence Against Women Act. Inadequate
funding, therefore, threatens to detract substantially from its effectiveness. Such an outcome would be
emblematic of federal efforts to address sexual violence against Native American and Alaska Native
women, which has tended to be inconsistent in their funding levels and lacking in comprehensive and
uniform solutions.
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Chapter 9:
Recommendations

hisreporthighlightshow thehighrateof sexualviolenceagainst

Indigenousvomenin theUSA is directlylinkedto thefailureofthe
authoritieso bringthoseresponsibléorthesecrimestojusticeThereport
detailssomeof thecausesof thisimpunityand setsoutstepswhichneedto
betakento ensurejusticeforsurvivors.

ThelegalrelationshiphatexistsbetweertheUS federalgovernmenand
tribes(trustresponsibilityplaceson theUS governmens uniquelegal
obligatiorto ensuretheprotectiowf therightsand wellbeingof American
Indianand AlaskaNative peoplesThefederalgovernmenmusthonour
thistrustresponsibilitpy removingthebarriersojusticecreatedy
jurisdictionatonfusiorand complexityand by puttingan end to theerosion
of tribalauthorityand thechroniainder-resourcingf triballaw enforcement
agenciesmandjusticesystems.

AddressingsexualviolenceagainstNativeAmericanand AlaskaNative
womenrequiresa holisticand integratedapproachlt involveschallenging
discrimination the groundsof genderand Indigenouddentityin society
atlargeandin theinstitutionshargedwith upholdingand deliveringjustice.

Amnestylnternationatallson theauthoritieso fulfil theirobligation
toinvestigateprosecut@nd punishtheseabusesandto promotethe
fundamentahumanrightsof Indigenousvomen.In doingsoit drawson
thelegacyof groundbreakingrorkby Americanindianand AlaskaNative
womenin demandingusticeandrespect.
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Develop comprehensive plans of action to stop
violence against Indigenous women

1 Federal and state governments should consult and co-operate with
Indigenous nations, and Indigenous women in particular, to institute plans
of action to stop violence against Indigenous women.

2 Tribal, state and federal authorities should, in consultation with Indigenous
peoples, develop the necessary methodologies to obtain comprehensive and
accurate data on sexual violence against Indigenous women. Such data
should include the Indigenous or other status of victims and perpetrators and
the localities where offences take place; the number of cases referred for
prosecution; and the number declined by prosecutors and the reasons why.

3 All appropriate agencies — health service providers, law enforcement
agencies, prosecutors and support services assisting survivors of sexual
violence - should participate in the formation and implementation of
Sexual Assault Response Teams.

4 Prosecutors should vigorously prosecute cases of sexual violence against
Indigenous women, and should be sufficiently resourced to ensure that
the cases are treated with the appropriate priority and processed without
undue delay. Any decision not to proceed with a case, together with the
rationale for the decision, should be promptly communicated to the
survivor of sexual violence and any other prosecutor with jurisdiction.

5 The federal government should take steps - including by providing sufficient
funding - to ensure the full implementation of the 2005 reauthorization of
the Violence Against Women Act, particularly Title IX (Tribal Programs).

End discrimination on the basis of Indigenous
status and gender

6 Federal and state governments should take effective measures, in
consultation and co-operation with Native American and Alaska Native
peoples, to combat prejudice and eliminate stereotyping of and
discrimination against Indigenous peoples.
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7 All authorities should ensure that a gender perspective is fully integrated
into all programmes of action to address discrimination against Indigenous
peoples and that steps are taken to deal with the ways in which such
discrimination impacts on Indigenous women.

8 Federal authorities should work with Indigenous women'’s organizations in
the USA to articulate an Indigenous concept of gender-based violence and
Indigenous anti-violence strategies in order to more rigorously respect,
protect and fulfil the rights of Native American and Alaska Native women.

9 Federal and state authorities, in consultation and collaboration with
Indigenous tribal governments, should strengthen and expand public
education programmes that acknowledge and address the history of
dispossession, marginalization and forced assimilation of Indigenous peoples
and their unique political and legal relationship with the US government.

Ensure accountability

10 All law enforcement bodies, prosecutors, courts and health service providers
should develop policies and protocols which are available to the public. They
should maintain systems of accountability, including transparent grievance
systems, through which Indigenous women survivors of sexual violence can
file complaints of inappropriate conduct. These bodies should also keep
detailed statistics on complaints received, indicating the nature of complaints
and the gender and Indigenous status of complainants.

11 Independent and representative bodies should be established to ensure
that complaints are properly investigated. Law enforcement officials found
to have failed to act on reports of sexual violence or to have carried out
biased or inadequate investigations should be held accountable and
appropriate disciplinary or other measures taken against them.

12 All law enforcement agencies, prosecutors and courts should maintain clear
and widely published policies addressing procedures for tackling conflicts
of interest.
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Increase federal funding

13 The federal government should ensure that procedures for obtaining
federal funding are not unduly complicated and that the provision of
essential services for victims of sexual violence is not adversely affected
or delayed by the requirements of federal grant cycles.

14 The federal government should permanently increase funding for law
enforcement coverage in Indian Country and Alaska Native villages,
including in Public Law 280 states.

15 The federal government should permanently increase funding for the
Indian Health Service to improve and further develop facilities and services,
and increase permanent staffing in both urban and rural areas in order to
ensure adequate levels of medical attention.

End impunity for abusers

16 Law enforcement authorities should establish effective processes for
responding to reports of sexual violence so that victims, relatives and
witnesses can make reports without fear of reprisal and in full confidence
that they will be taken seriously and that the authorities will act properly
and impartially. Investigating and prosecuting authorities should take into
account the particular difficulties faced by Indigenous women victims of
alleged sexual violence in pursuing their cases.

17 Law enforcement agencies should recognize in policy and practice that all
police officers have the authority to take action in response to reports of
sexual violence, including rape, within their jurisdiction and to apprehend
the alleged perpetrators in order to transfer them to the appropriate
authorities for investigation and prosecution. In particular, where sexual
violence is committed in Indian Country and in Alaska Native villages, tribal
law enforcement officials must be recognized as having the authority to
apprehend both Native and non-Native suspects.

18 All law enforcement agencies should co-operate with, and expect co-
operation from, neighbouring law enforcement bodies on the basis of
mutual respect and genuine collaboration to ensure protection of survivors
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19

20

Ensure appropriate, effective policing

21

22

23

24
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and those at risk of sexual violence, including rape, and to ensure that
perpetrators are brought to justice.

Throughout all stages of investigation, prosecution and trial, the authorities
should ensure that translation and interpreting services are available for
those who need them.

In states where criminal jurisdiction on tribal land has been transferred from
federal to state authorities (including Public Law 280 states), Congress
should ensure that tribal governments, like state governments, have the
option to transfer jurisdiction back from the state to the federal authorities.

Federal and state authorities must take urgent steps to make available
adequate resources to police forces in Indian Country and Alaska Native
villages. Particular attention should be paid to improving coverage in rural
areas with poor transport and communications infrastructures.

Federal authorities should ensure that tribal police forces have access to
federal funding to enable them to recruit, train, equip and retain sufficient
law enforcement officers to provide adequate law enforcement coverage
which is responsive to the needs of the Indigenous peoples they serve.

Federal, state and tribal authorities should work to achieve adequate
representation of both men and women, including Indigenous women and
men, in law enforcement agencies and that as far as possible duty rosters
and deployment should be arranged to ensure that female law
enforcement officers are available in all areas and at most times.

All law enforcement officials should ensure that reports of sexual violence are
responded to promptly, that effective steps are taken to protect survivors
from further abuse and that thorough investigations are undertaken.

All law enforcement agencies should work closely with Indigenous women'’s
organizations to develop and implement appropriate and effective
investigation protocols for dealing with cases of sexual violence, including
complying with any requests from survivors of sexual violence to have their
statements taken by a woman law enforcement official.
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26 All law enforcement agencies should ensure that law enforcement officers
complete thorough and detailed written reports of investigations and
provide them to prosecuting authorities.

27 Law enforcement agencies should establish and implement clear policies
and practices for timely and regular provision of information to all victims
of sexual violence, including whether a case is being referred for
prosecution, which prosecuting authority is undertaking the case, and
an explanation of any decision not to proceed with a case.

28 Federal, state and tribal law enforcement agencies must be provided with
adequate resources and clear guidance to ensure that all officials have
sufficient knowledge and appreciation of local Indigenous cultures, values
and histories in order to understand and establish trust with the peoples
they serve. Human rights training programmes for police and other officials
should include training on sexual violence against women from the
perspective of Indigenous women. Towards this end, training in cultural
norms and practices for police officers should be subject to independent
evaluation and devised in collaboration with Indigenous peoples. Training
should also include the role of policing in implementing international
human rights standards in practice.

Ensure access to sexual assault forensic
examinations

29 All women who report to a health service provider or law enforcement
official that they have been sexually assaulted should be offered an
adequate and timely sexual assault forensic examination, without charge
to the survivor, regardless of whether at that point they have decided they
wish the case to be investigated by law enforcement bodies and referred
for prosecution.

30 Health service providers and law enforcement agencies must ensure that all
women reporting sexual violence to them are provided with transport to
Indian Health Service or other appropriate health facilities where they can
receive a sexual assault forensic examination and any medical attention
they may need. Transport should be provided at no cost to the victim.
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31 Sexual assault forensic examinations should be conducted promptly by
suitably trained health professionals in a manner which is sensitive to the
needs and wishes of the victim. For example, requests for a woman health
worker to perform the test should be complied with. Such examinations
should be carried out at no cost to the victim.

32 Law enforcement agencies and health service providers should establish
and implement appropriate procedures for handling and storing evidence
from sexual assault forensic examinations. All such evidence must be stored
in a manner preserving its integrity, regardless of whether the victim has
made a decision about reporting to police.

33 Under no circumstances should such evidence be discarded before the
statute of limitations expires or without the express and informed consent
of the survivor.

Provide support services for survivors

34 All governments should support and ensure adequate funding for support
services, including shelters. All shelters and rape crisis centres should provide
culturally appropriate, sensitive and non-discriminatory support to Indigenous
women and ensure that their staff are trained to provide services to this standard.

35 The Indian Health Service and other health service providers need to
make available to survivors of sexual violence gender-specific, culturally
appropriate responses, including guaranteed access to sexual and
reproductive health services and supplies, planned and administered in
co-operation with Indigenous peoples, taking into account their social and
cultural norms, traditional preventive care, healing practices and medicines,
and their economic and geographic conditions.

36 The Indian Health Service and other health service providers should develop
standardized policies and protocols, which are made publicly available and
posted within health facilities in view of the public, on responding to reports
of sexual violence. Such policies and protocols should require staff to provide
full and comprehensive information on and access to measures such as
emergency contraception, testing and treatment for sexually transmitted
infections, and should emphasize the need for confidentiality.
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37 The Indian Health Service and other health service providers, and
specifically all nurses, doctors and support staff should be trained in sexual
assault protocols, including screening for and identifying sexual violence,
and in culturally appropriate skills to deal sensitively with survivors of
sexual violence.

38 The Indian Health Service and other health service providers should ensure
that Indigenous women who are victims of or at risk of sexual violence are
given information about and have effective access to support services such
as shelters and ongoing counselling or peer-based support.

39 The Indian Health Service and other health service providers should
prioritize the creation of sexual assault nurse examiner (SANE) programmes
and explore other ways of addressing the shortage and retention of
qualified SANEs.

Ensure that prosecution and judicial practices
deliver justice

40 The US Congress should recognize the concurrent jurisdiction of tribal
authorities over all crimes committed on tribal land, regardless of the
Indigenous identity of the accused, including by legislatively overriding
the US Supreme Court’s decision in Oliphant v Suquamish.

41 The US Congress should amend the Indian Civil Rights Act to recognize the
authority of tribal courts to impose penalties proportionate to the offences
within the context of a trial and sentencing process that conforms to
international fair trial standards.

42 The US government should, in co-operation with Indigenous legal experts,
ensure that national judicial systems take account of the human rights of
Indigenous peoples, and in particular of Indigenous women, and incorporate
traditional Indigenous justice processes into national judicial systems when
dealing with offences committed by Native Americans and Alaska Natives.

43 Federal authorities should make available the necessary funding and
resources to tribal governments to develop and maintain tribal court and
legal systems which comply with international human rights standards,
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including with regard to the right to a remedy, to non-discrimination and to
fair trials, while also reflecting the cultural and social norms of their peoples.

44 Prosecutors in the different jurisdictions should vigorously prosecute cases
of sexual violence against Indigenous women, and should be sufficiently
resourced to ensure that the cases are treated with the appropriate priority
and dealt with without undue delay.

45 Prosecutors in the different jurisdictions should establish clear policies and
practices regarding timely and regular provision of information to victims
of sexual violence, including whether a prosecution is being undertaken,
details on any negotiations related to sentencing and on any decisions not
to proceed with a case.

46 Prosecutors in the different jurisdictions should provide each other with
information on the status of cases of sexual violence against Native
American and Alaska Native women on a regular basis. When prosecutors
decline to prosecute cases of sexual violence against Native American or
Alaska Native women, other courts and prosecutors with jurisdiction should
be notified promptly in writing, with reasons why this decision was made.

47 All judicial authorities, in collaboration with Indigenous women’s
organizations, should establish and implement training programmes to
ensure that court and prosecution officials are competent to deal with
sexual and domestic violence and Indigenous issues.

48 Federal and state prosecution and judicial authorities should take steps
to ensure appropriate representation of Indigenous peoples, in particular
women, in agencies responsible for the administration of justice in and
around Indian Country and Alaska Native villages.

Integrate a human rights perspective

49 The US government should ratify without delay the following international
human rights treaties:

» the Convention on the Elimination of All Forms of Discrimination against
Women;

» the International Covenant on Economic, Social and Cultural Rights;
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50

51

52

53

» the Inter-American Convention on the Prevention, Punishment and
Eradication of Violence against Women (“Convention of Belém do Pard”);

» the ILO Convention No.169, concerning Indigenous and Tribal Peoples in
Independent Countries.

It should also implement the provisions of the UN Declaration on the Rights
of Indigenous Peoples adopted in June 2006 by the UN Human Rights
Council.

The US government should include information on the individual and
collective rights of Indigenous peoples and specifically on sexual violence
against Indigenous women in their reports to UN treaty bodies and should
implement their recommendations.

Federal, state and tribal authorities should ensure that they advance public
policies to eliminate all forms of discrimination against Indigenous women
by endorsing and implementing international human rights standards on
violence against women.

The federal government should invite relevant UN special procedures —

in particular the Special Rapporteur on the situation of human rights and
fundamental freedoms of indigenous people, and the Special Rapporteur
on violence against women, its causes and consequences — and the Inter-
American Commission on Human Rights Special Rapporteur on the Rights
of Women to visit the country in order to examine patterns of violence
against Native American and Alaska Native women in the USA and provide
detailed recommendations on how to address the issues raised.

Federal, state and tribal legislation and judicial systems should uphold
international human rights standards at all levels, including in the definition
of crimes; the response to and vigorous investigation of reports of rape or
other acts of sexual violence; the prosecution of those suspected of such
crimes in trials that conform to international fair trial standards; the
appropriate punishment of those found guilty; and the guarantee to
survivors of full reparations, including restitution, satisfaction, rehabilitation
and guarantees of non-repetition.
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MAZBEOFINJUSTICE

Thefailuréoprotedridigenougomen
fronsexualiolende thdJSA

More than one in three Native American or Alaska
Native women will be raped at some point in their lives.
Most do not seek justice because they know they will
be met with inaction or indifference. As one support
worker said, “Women don't report because it doesn't
make a difference. Why report when you are just
going to be revictimized?” Sexual violence against
women is not only a criminal or social issue, it is a
human rights abuse. This report unravels some of the
reasons why Indigenous women in the USA are at

such risk of sexual violence and why survivors are so
frequently denied justice. Chronic under-resourcing

of law enforcement and health services, confusion

over jurisdiction, erosion of tribal authority,
discrimination in law and practice, and indifference

— all these factors play a part. None of this is inevitable
or irreversible. The voices of Indigenous women
throughout this report send a message of courage

and hope that change can and will happen.

<
p|
P
i
¢
z
C
C
C
¢
C
§
g
¢
C
C
<
¢
¢
¢
C
g
C
¢
p
<
¢
¢
¢
G
(
>
c
o
s
c
g
E
£
a
¢
¢
]

ISBN 978-1-887204-47-7

‘ 51495
LLTT

Al Index: AMR 51/035/2007

en 9781887120






