oUu

| Don’t ]
Have to
Sue

Here Are Some Other Ways

to Resolve a Civil Dispute

Presentedythe
JudicialCouncilof California
andthe
StateBar of California



Introduction
Did youknowthatmostcivillawsuitssettlewithouta trial?

And did you knowthatthereare a numberof waysto resolve
civildisputeswvithouthavingo suesomebody?

Thesealternativeso a lawsuitare knownas alternativelispute
resolutionADR). The mostcommonformsof ADR are media

tion, arbitrationand case evaluationThere are a numberof
otherkindsof ADR as well.

In ADR, trained,impartialpersonsdecidedisputesor helppar
ties decidedisputesthemselvesThesepersonsare calledneu
trals.Forexampleinmediationtheneutrals themediatoiNeuw
tralsnormallyarechoserbythedisputingartiesorbythecourt.
Neutralscan helppartiesresolvedisputeswithouthavingto go
to court.

ADRis notnew.ADR is availabldn manycommunitieghrough
disputeresolutiorprogramsindprivateneutrals.

Advantages of ADR

ADR canhavea numbemnf advantagesvera lawsuit.

ADR can be speedier. A disputeoftencanbe resolvedin a
matterof monthsevenweeks,throughADR, whilea lawsuit
cantakeyears.

ADR cansave money.Courtcosts,attorneys$ees,andexpert
feescanbesaved.

ADR can permit more participation. Thepartiesnayhave
morechancesto tell theirside of the storythanin courtand
mayhavemorecontrolovertheoutcome.




ADR can be flexible. The partiescan choosethe ADR
processthatis bestfor them.For example,in mediatiorthe
partiesmaydecidehowto resolvetheirdispute.

ADR can be cooperative. Thismeansthatthepartieshaving
a disputemaywork togethemwith the neutralto resolvethe
disputeand agreeto a remedythat makessenseto them,
ratherthanworkagainsteachother.

ADR can reduce stress. There are fewer, if any, court

appearancesAnd becauseADR can be speedier,and save

money,and becausethe partiesare normallycooperative,
ADR is easieron thenerves.The partiesdont havea lawsuit
hangingvertheirheadsforyears.

ADR can be more satisfying. For all the abovereasons,
manypeoplehavereporteda highdegreeof satisfactiorwith
ADR.

Because of these advantagesmany parties choose ADR to

resolvea disputejnsteadffilinga lawsuitEvenwhena lawsuit
hasbeenfiled,thecourtcanreferthedisputeto a neutrabefore
the parties positionshardenand the lawsuitbecomescostly.
ADR hasbeenusedto resolvedisputesvenaftera trial, when
theresultis appealed.

Disadvantages of ADR

ADR maynotbe suitableforeverydispute.

If ADRis bindingthepartiesnormallygiveupmostcourtpro

tectionsincluding decisionby a judgeor juryunderformal
rulesof evidenceandprocedureandreviewforlegalerrorby
anappellateourt.

Theregenerallys lessopportunityo findoutabouttheother
sides case with ADR thanwith litigation ADR may not be
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effectiveif it takes place beforethe partieshave sufficient
informatiomo resolvethedispute.

Theneutraimaychargea feeforhisor herservices.

If a disputds notresolvedhroughADR, thepartiesnayhave
to puttimeandmoneyintobothADR anda lawsuit.

Lawsuitsmustbe broughtwithinspecifiedperiodsof time,
knownas statutesf limitationPartiesmustbe carefulnotto
leta statuteof limitationsunoutwhilea disputds inanADR
process.

Three Common Types of ADR

This pamphletlescribeshe formsof ADR mostoftenfoundin
theCalifornistatecourtsanddiscussesvheneachmayberight
foradispute.

e MEDIATION

In mediation,a neutral (the mediator)assists the partiesin

reachinga mutuallyacceptableresolutionof their dispute.
Unlikelawsuitsor someothertypesof ADR, the mediatodoes
notdecidehowthedisputds to beresolvedThepartiesdo.

Mediatioris a cooperativeprocess,in whichthe partieswork
togethetowarda resolutiorthattriesto meeteveryonesinter
ests, insteadof workingagainsteachother,whereat leastone
partyloses.Mediatiomormallyeadstobetterrelationbetween
thepartiesandto resolutionshatholdup. For examplemedia
tionhasbeenverysuccessfuinfamilydisputesparticularlyith
childcustodyandvisitation.

Mediatioris particularleffectivewhenthe partieshavea con
tinuingrelationshiplike neighborsr businesspeople.Media
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tionalsois veryeffectivewherepersonafeelingsare gettingn
thewayofaresolutioriT'hisis becausanediatiomormallygives
the partiesa chanceto let out theirfeelingsand find out how
eachotherseesthings.

Mediatiomaynotbea goodideawhenonepartyis unwillingo
discussa resolutioror whenone partyhasbeena victimof the
otheror cannothaveenougltbargainingowerin themediation.
Howevermediatiorranbe successfufor victimsseekingresti
tutionfromoffendersA mediatoxanmeetwiththepartiesep
aratelywhentherehasbeenviolencebetweerthem.

e ARBITRATION

In arbitrationa neutral(the arbitratorreviewsevidencehears
argumentsandmakesa decisionlaward)toresolvethedispute.
Thisis verydifferenfrommediationwherethe mediatothelps
the partiesreachtheirown resolutionArbitratiomormallyis
moreinformahndmuchspeedierlandlessexpensiveéhana law
suit.Becauseofthelargenumbeiof casesawaitingrialin many
courtsadisputenormallyanbeheardmuchmorequicklybyan
arbitratothanby a judge .Oftena casethatmaytakea weekto
tryin courtcanbe heardby an arbitratoin a matterof hours,
becauseevidencecanbe submittedy documentglike medical
reportsandbillsandbusinessecords)ratherthanbytestimony.

Thereare two kindsof arbitrationn CaliforniaPrivatearbitra
tion, by agreemenof the partiesinvolvedin the dispute takes
place outsideof the courtsand, normallyis binding.In most
casesbinding meansthatthe arbitratorsdecision(award)is

finalandtherewillnotbea trialoranappeabfthatdecisionBy
contrasta decisionby an arbitratoin a case referredby the
courts knownas judicial arbitration,is notbindingunlessthe
partiesagreeto be bound A partywhodoesnotlike theaward
mayfilearequestortrialwiththecourtwithina specifiedime.
Howeverif thatpartydoesnotdo betterin thetrialthanin arbi

trationhe orshemayhaveto paya penalty.
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Arbitratioris bestfor caseswherethe partieswanta decision
withoutthe expenseof a trial. Arbitratiommay be betterthan
mediatiorwhenthe partieshaveno relationshipxceptfor the
dispute.

Arbitratiommay not be a goodidea whenthe partieswantto
resolvetheirdisputeby themselvesor withtheaid of a neutral.

e CASE EVALUATION

In caseevaluationa neutral(the evaluatorgivesan opinioron
thestrengthsandweaknessesfeachpartysevidenceandargu
ments,and makesan evaluatiorof the case. Each partygetsa
chancetopresenthecaseandheartheotherside.Thismaylead
toasettlementyratleasthelpthepartieprepardoresolvethe
disputdateron.

Case evaluationlike mediationcan comeearlyin the dispute
andsavetimeandmoney.

Caseevaluations mosteffectivewhensomeonéhasan unreal
isticviewof thedisputeor whentheonlyrealissueis whatthe
caseis worth,or whentherearetechnicabrscientifiquestions
tobeworkedout.

Caseevaluatiomaynotbea goodideawhenit is toosoontotell
whatthe caseis worthor whenthe disputeis aboutsomething
besidesmoneylike a neighboplayindoudmusiclateat night.

Additional Information

Thereare severalothertypesof ADR besidemediationarbitra
tion,and caseevaluationSomeof theseare conciliationsettle
mentconferencedactfindingmini-trialsandsummaryurytri
als.Sometimegpartieswill trya combinatiowf ADR types.The
importanthingjs to tryto findthetypeor typesof ADR thatare
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mostlikelytoresolveyourdispute.

The selectiorof a neutralis an importantecisionThereis no
legalrequirementhattheneutrabelicensedor holdanypartie
ularcertificateHoweversomeprograms$aveestablishedjual
ificationrequirement$or neutrals.You may wish to inquire
aboutthequalificationsf anyneutralyouare considering.

AgreementseachedhrouglADR normallyare putin writingby
the neutraland, if the partieswish, may becomebindingcon

tractsthatcanbe enforcedy a judge.

Youmaywishto seektheadviceof an attorneyas to yourlegal
rightsandothermattersrelatingo thedispute.

Whom Do You Call?

To locatea disputeresolutiorprogranor neutralin yourcom
munity:

Contactthe California Department of Consumer Affairs,
Consumer Information Center, toll free, 1-800-952-5210,
or

Contactthelocal bar association, or

Lookin theYellow Pages underArbitrators or Mediators.

Theremaybe a chargefor servicesprovidedy privatearbitra
torsandmediators.
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