
Beyond Numbers: 
Evidentiary Issues in 
Child Support Cases



OBJECTIVES

• Foundation
• Relevance
• Judicial Notice
• Credibility
• Hearsay
• Experts



EVIDENCE CODE §300

Applies in EVERY action before 
the Supreme Court or a court of 

appeal or superior court, 
including proceedings in such 

actions conducted by a referee, 
court commissioner, or similar 

officer!



OUR DUTIES AS TRIER 
OF FACT

❏ [A] trial court is presumed to ignore material it knows is 
incompetent, irrelevant, or inadmissible.” (E.g., Harris v. Rivera (1981) 
454 U.S. 339, 346; Gonzales v. Nork (1978) 20 Cal.3d 500, 510; People v. Charles (1967) 
66 Cal.2d 330, 338, fn. 12; So. Cal. Jockey Club v. Cal. etc. Racing Bd. (1950) 36 Cal.2d 
167, 176.)

❏ In bench trials, judges routinely hear inadmissible evidence that 
they are presumed to ignore when making decisions … it is 
presumed that the judge will understand the limited reason for the 
disclosure of the underlying inadmissible information and will not 
rely on that information for any improper purpose. (Williams v. Illinois 
(2012) 567 U.S. 50, 69 citing Harris v. Rivera (1981) 454 U.S. 339, 346; In re Marriage of 
Davenport (2011) 194 Cal.App.4th 1507, 1526.) 

❏ [A] judge cannot rely on SRL’s to know each of the procedural 
steps, to raise objections, to ask all the relevant questions of 
witnesses, and to otherwise protect their due process rights. (Ross v. 
Figueroa (2006) 139 Cal. App. 4th 856, 861) 



EVIDENCE CODE HELPS YOU 
CONTROL THE COURTROOM

❏Evid. Code §765(a)
The court shall exercise reasonable control over the mode of interrogation of a 
witness to make interrogation rapid, distinct, and effective … to protect the witness 
from undue harassment or embarrassment.

❏Evid. Code §775
The court, on its own motion or on the motion of any party, may call witnesses and 
interrogate them the same as if they had been produced by a party to the action, 
and the parties may object to the questions asked and the evidence adduced the 
same as if such witnesses were called and examined by an adverse party



REQUIRE NON SPEAKING 
OBJECTIONS

Evid Code § 353(a)

To preserve error a party must make SPECIFIC and TIMELY 
objections. 



COMMON OBJECTIONS

  1. Vague, Ambiguous, or Unintelligible; (EC 702)

  2. Argumentative; (EC 765)
  3. Asked and Answered; (EC 765)
  4. Foundation / Assumes Facts Not in Evidence; (EC 
800)
  5. Calls for Speculation; (EC 400-405)
  6. Leading; (EC 767)
  7. Calls For a Narrative; (EC 765)
  8. Misstates the Evidence/Testimony; (EC 765)
  9. Beyond the Scope (EC 776)
10. Non-Responsive (EC 766)



INVALID OBJECTIONS

Objection. [no grounds stated]

Objection, he’s lying

I object to her objection

Objection:  I don’t like it!

Objection because when we were in family court, I was allowed to get the children and then that 

Judge said that she could not but then he said that she said and he is always lying, ever since we divorced she always……………………..



FOUNDATION 
Evid. Code §70 2 



FOUNDATION 
Evid. Code §70 2 

Does the witness have personal 
knowledge of the subject matter of 
the testimony?

Testimony: 
1. Do you know…?  
2. How do you know…?



Foundation for Exhibits
Evid. Code §70 2 

1. Do you recognize X?
2. W hat is it? 
3. How do you know?
4. Is it true and accurate?



RELEVANCE
H§§ 



Evid. Code §210 (a)

“Relevant evidence” means evidence, 
including evidence relevant to the 
credibility of a witness or hearsay 
declarant, having any tendency in 
reason to prove or disprove any 
disputed fact that is of consequence to 
the determination of the action.



New girlfriend’s new car: is it relevant?





JUDICIAL  NOTICE
Evid. Code §450

Judicial Notice may not be taken of ANY matter 
unless AUTHORIZED or REQUIRED by law. 

 



JUDICIAL  NOTICE
Evid. Code §450

Judicial Notice SHALL be taken of:
● Constitutional and Public Statutory Law of US and California 

Constitution.

● Rules, orders, and standards of general application adopted by 
California state agencies or printed in the CA Code of Regulations 
or California Regulatory Code Supplement.

● Rules of the State Personnel Board, Department of Social Services’ 
regulations adopted pursuant to Welfare & Institution Code



JUDICIAL  NOTICE
Evid. Code §451

Judicial Notice SHALL be taken of:
● Rules of professional conduct for members of the bar pursuant to 

BP§ 6076
● California rules of practice and procedure
● Federal rules of Civil and Criminal Procedure
● Words and Phrases
● Universally known facts

 



JUDICIAL  NOTICE
Evid. Code §453

PERMISSIVE JUDICIAL NOTICE:
● Laws of sister states, resolutions, and private acts
● Regulations and legislative enactments
● Federal and state official acts
● Court records
● Rules of court
● Foreign law
● Common knowledge
● Verifiable facts

 



CREDIBILITY
EVID. CODE §210

H§§ 



CREDIBILITY
Evid. Code §780

Court may consider in determining the credibility of a witness any matter which has 
tendency to prove or disprove the truthfulness of his testimony at the hearing including:

(a) His demeanor while testifying and the manner in which he testifies.

(b) The character of his testimony.

(c) The extent of his capacity to perceive, to recollect, or to communicate any matter about 
which he testifies.

(d) The extent of his opportunity to perceive any matter about which he testifies.



Evid. Code §780  con’t….

(e) His character for honesty or veracity or their opposites.

(f) The existence or nonexistence of a bias, interest, or other motive.

(g) A statement previously made by him that is consistent with his testimony at the hearing.

(h) A statement made by him that is inconsistent with any part of his testimony at the hearing.

(i) The existence or nonexistence of any fact testified to by him.

(j) His attitude toward the action in which he testifies or toward the giving of testimony.

(k) His admission of untruthfulness.



Table Topics 
1. W hat do you consider when assessing credibility?
2. How do you present your credibility findings?
3. W hat’s your favorite line when you don’t believe someone is 

being truthful?  



HEARSAY
H§§ 



Evid. Code §120 0 (a)
(a) “Hearsay evidence” is evidence of a 
statement that was made other than by a 
witness while testifying at the hearing and that 
is offered to prove the truth of the matter 
stated.

❏ “Statement” means (a) oral or 
written verbal expression or (b) 
nonverbal conduct of a person 
intended by him as a substitute 
for oral or written verbal 
expression. Evid Code § 225



STEP 1 -  IS IT A STATEMENT?



Is a photo a statement?



Is a text message a statement?



STEP 2 -  IS IT BEING OFFERED FOR THE 
TRUTH OF THE MATTER ASSERTED?

If no, then what’s the relevance?



Is this heresay?



STEP 3 -  IS THERE AN EXCEPTION?



COMMON HEARSAY EXCEPTIONS

§1220 ADMISSION BY PARTY Talking Parent app, text 
messages, social media post

§1270 BUSINESS RECORD Bank statement, medical bills 
and ledgers

§1280 OFFICIAL RECORD Birth certificate, business 
license

§769 PRIOR INCONSISTENT 
STATEMENT

Talking Parent app, text 
messages, social media post



Are statements made at meet and confer admissible?  

Dad reports income 
of $5,000/mo to 
DCSS paralegal

DCSS
paralegal 
tells Mom 

Dad 
makes $5k

DCSS tells Court Dad’s income

Mom tells Court Dad’s income

Hearsay?
Exception

?



PARTY ADMISSION
A statement is not inadmissible hearsay if offered against the declarant in an 

action in which he or she is a party.  (Evidence Code §120 0 ).

Statements in pleadings, depositions, and interrogatories may be introduced 
as an admission.  (Mayhood v. La Rosa (1962) 58 Cal. 2d 498, 50 0 - 50 1 

(deposition); Muth v. Urricelqui (1967) 251 Cal. App. 2d 90 1, 910 .)



Evid. Code § 1280
“Official” Records Exception

Evidence of a writing made as a record of an act, condition, or event 
not inadmissible if:
  1. Made by and within scope of duty of a public employee
  2. Made at or near the time of the act, condition, event
  3. Sources of information/method/time of preparation indicate its 
trustworthiness

“’Public employee’ means an officer, agent, or employee of a public entity.” (Evid. 
Code, § 195)

Evid. Code § 664 Presumption
An official duty/act has been regularly/properly performed.



Evid. Code § 1280
EXAMPLES

● Statements by the public employee who prepared the report.
● Public employee’s communication to other public employees 

falls under the exception.
● Firefighter to law enforcement to law enforcement falls under 

the official records hearsay exception. (Hildebrand v. Department of 
Motor Vehicles (2007) 152 Cal.App.4th 1562)

● School Records
● CLETS and other local criminal agency reports
● All other statements are subject to the hearsay rule and any 

other exceptions that might apply.



CONTRAST W ITH BUSINESS RECORDS! 
Evid. Code § 1270-1271

Evidence of a writing made as a record of an act, condition, or event is not made 
inadmissible by the hearsay rule when offered to prove the act, condition, or event 
if:
(a) The writing was made in the regular course of a business;

(b) The writing was made at or near the time of the act, condition, or event;

(c) The custodian or other qualified witness testifies to its identity and the mode of its 
preparation; and

(d) The sources of information and method and time of preparation were such as to indicate its 
trustworthiness



EXPERTS



PEOPLE V. SANCHEZ
(People v. Sanchez (2016) 63 Cal.4th 665.)

FACTS: 
Criminal case involving gang enhancements,
Expert opined and testified D was a gang member by 
relying on information regarding D’s prior gang 
involvement obtained from police reports.  
Reversed on hearsay and 6th Amendment grounds!

And yes, Sanchez applies to Family Law cases!
People v. Acuna (2017) 9 Cal.App.5th 1; Conservatorship of K.W. (2017) 13 Cal.App.5th 1274.



SANCHEZ KEY POINTS & 
EXPERTS

❏ May rely on, and tell the trier of fact, about relevant background information. 
generally accepted in their field…even if hearsay.

❏ May rely on hearsay in formulating their opinions.

❏ May testify about facts within their personal knowledge.

❏ May assume properly proven case specific facts in giving an opinion on a 
hypothetical question.

 



W HAT EXPERTS CANNOT DO 
UNDER SANCHEZ

❏Relate case- specific facts as part of their 
testimony UNLESS:

❏ Expert has personal knowledge of those facts
❏ The hearsay on which facts are based fall within a hearsay 

exception OR
❏ The facts are independently proven.



HYPOTHETICALS



HYPO # 1
You are presiding over an evidentiary hearing.  
At issue is whether or not Father evaded service. 
During the hearing DCSS asks to admit into 
evidence work status reports by the process 
service.  

Are the work status reports admissible?



HYPO # 2
Same hearing as previous hypo.  Now, DCSS is 
asking to admit into evidence an email from the 
process server to their supervisor.  The email details 
Father actively evading service by yelling at the 
process server and refusing to accept the papers. 
Neither the process server nor supervisor is present 
for the hearing. 

Is the email hearsay?  If so, is there an exception? 



HYPO # 3

You are in the middle of an an evidentiary hearing regarding income.  
Father’s CPA, called by Mother’s Counsel has just left the witness 
stand.  The next witness is a certified bookkeeper. She testifies that 
she spoke to the CPA in the hallway. He told her that he didn’t check 
any invoices or receipts and that all the information he got from father 
was verbal only. 

Objection: Hearsay  

How do you rule?  why?



Hypo # 4
A. DCSS states Respondent’s quarterly earnings from the last 4 
quarters average $5,0 0 0  per month.  Can you use this to calculate 
income available for support?  W hy or why not?

B. Next, DCSS states Respondent’s reported earnings from the 
W ork Number are approximately $5,10 0  per month.  Is this 
admissible evidence?  W hy or why not?

C. Other than A and B, you have no other evidence of 
Respondent’s income.  W hat do you use to determine Respondent’s 
income?



HYPO # 5 
You are presiding over an RFO child 
support modification.  Father filed 
the RFO and attached to it is a 
lengthy and detailed report from a 
Private Investigator. The report 
contains public records from the 
Probate court and the Recorder’s 
office.

How do you proceed?  Do you admit 
this evidence?



HYPO # 6
Is an unsigned note from 
doctor hearsay?
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