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[image: image1.emf]OBJECTION TO GUARDIANSHIP  FORM   Forms Required:      Objection Form (not numbered)     Usual  Objection  Scenario:     Parent disagrees that a guardianship is needed, or believes that someone else  should be the guardian.     Legal Requirements:     An objection must be made i n writing and filed with the Court, or the Court will  deem the objection waived  if the Court required that the objection be made in writing. .  (California Rules of Court, Rule 7.801.)     Who Needs Notice:     No  statutory requirement.  Notice should be mailed to  the petitioner 15 days prior  to the hearing, and to any other person as the Court specifically orders.     Timing of Notice:     15 days mailed notice     Other Considerations:      Person who is objecting should have some interest in the minor.      Objection could be a wa y of getting visitation if the objector is a parent.  The  Court may allow the parent visitation as a path to returning the child to the  parent at some future date.      The Court might order all the parties to mediate the dispute with Family Court  Services.  In  a mediation, the “mediator” is a neutral third person who tries to  get the parties to reach an agreement.  The mediator has no power to force  anyone to agree.      If a guardianship is granted over a parent’s objection, at some future date  when the parent’s ci rcumstances has changed, the parent could file a Petition  to Terminate.  Just because the person loses on the objection and a  guardianship is established, that decision is not set in stone forever.  But  there would need to be a change of circumstances.       A  parent who believes that no guardianship is necessary may be asked to  take a drug test (urine only) or to have their home inspected by the Court  Investigator.  The most likely situation where the Court will make such orders  is when the petition for guardia nship alleges drug use or an unsafe home.  



[image: image2.emf]CHANGE OF RESIDENCE FORM     Forms Required:   While the Petition is pending:      Notice of Change of Address MC - 040   After the Guardianship is granted:      Change of Residence Notice GC - 080     Usual  Change Sce nario:     Guardian/Petitioner has moved.  Can use this form if a ddress listed in Petition  was mistaken (i.e., clerical error)     Legal Requirements:     A party whose address changes while an action is pending shall serve on all  parties and file written notice of the change of address. (California Rules or Court, Rule  385.)       After guardianship established:   A guardian may move the ward to any place within the State of California without  permission. (Pr.C., §2352(a)(1).)  A guardian shall promptly mail to the court notice of all  changes in the residence of the ward. (Pr.C., § 2 352(c).)     Who Needs Notice:     While action pending:  Need to serve “parties”.  Parties would be the minor (if  12+) and any person who has filed written objection.  Court clerks might require notice to  Court Investigator.     Once guardianship granted:  No proo f of service requirement.     Timing of Notice:     No requirements.     Other Considerations:      If there is no party to be served during the action, something still must be  written on the proof of service.  The Probate Window’s copy of the Notice  of Change of Addres s Form stamps “Court Investigator” and their  address.  So in order to pass through the clerk’s it is best to instruct the  person to mail a copy of the form to the CI office.        Usual issues regarding service  –  not the party, person 18years +, etc.    



[image: image3.emf]PETITION TO FIX RESIDENCE FORM   Forms Required:      Notice of Hearing GC - 020      Petition to Fix Residence Outside the State of California   GC - 085      Order Fixing Residence Outside the State of California   GC - 090     Usual Change Scenario:     Guardian/Petitioner has moved   out of California, or wishes to do so .    There is a  special exception for active duty military.  Active duty personnel who have a California  home base, but then move about, don’t need a special order.  They also may petition in  California for guardianship,  even if they are living elsewhere.     Legal Requirements:   A guardian may move the ward to any place within the State of California without  permission. (Pr.C., §2352(a)(1).)   A guardian may only fix the residence outside the  State after first obtaining appro val from the court. (Pr.C., §2352(a)(2).   An order fixing the residence out of state shall require the guardian either to  return the ward to California, or to cause a guardianship petition to be started in the new  place of residence, when the ward lives in  the new place for a period of  4 months  or any  other amount of time (longer or shorter) as allowed by the court.  (Pr.C., § 2352( b ).)   See Government Code Section 244 for methods to determine where the  “residence” is located.     Who Needs Notice:   Everyone listed  on the Petition in Section 8 (Pr.C., § 1460, see CEB Guardianship  Practice 11.12 regarded implied notice requirement.)   1.     Parents   2.     Guardian   3.     Ward if 12+   4.     Relatives within 2 nd  degree (maternal/paternal grandparents and    siblings if they are 12+)     Timing of Not ice:     15 days mailed notice     Other Considerations:      The order needs to be obtained prior to moving.      Once the guardian is established in the new state, the guardian will need to  file for guardianship in the new location.  The court order will provide a certa in  length of time to do it, but the standard is 4 months.      Will need to provide an explanation for the move which keeps in mind the  best interest of the minor.      Family members can object.  If the person really wants to move and Court  doesn’t allow the minor  to go, then new person will need to become guardian  (or guardianship will have to terminate)      If the guardian does not follow through in the new state, the Court will issue a  citation to the person to return to California.  If they don’t respond, that perso n  could eventually get a warrant for their arrest issued.      Family members can consent, but the Court will always make an independent  judgment based upon the best interests of the minor.  

 
[image: image4.emf]Petition to Terminate Guardianship   Forms Required:      Notice of Hearing  (GC - 020)      Petition for Termination of Guardianship (GC - 255)      Order Terminating Guardianship (GC - 260)     Usual Termination Scenario:     Parent who now claims to be in a stable life style or gua rdian who can no longer  care for child .     Legal Requirements:     Court may terminate if it determines that it is in the ward’s best interest to  terminate the guardianship.  (Pr.C., §. 1601.)     Who Needs Notice:   Everyone listed on the Petition  in Section 9 (Pr. C., §.1601, 1460(b)(5), 1510(c)   1.     Parents   2.     Guardian   3.     Ward if 12+   4.     Relatives within 2 nd  degree (maternal/paternal grandparents and    siblings if they are 12+)     Timing of Notice:     The Notice must be served by mail 15 days prior to the hearing. (Pr.C., §.1601,  1460(a) & (b).)     Other Considerations:      Not needed when the guardianship ends by law, such as minor reaching  age 18, minor dies, minor emancipates, or minor gets adopted.  (Pr.C., §.  §1600(a).)      Petition may be brought by parent, guardian or ward.      If parent  brings petition for termination, guardian may seek visitation;  contact with guardian is one factor to be considered by court when ruling  upon a petition for termination.      Family members may consent to termination.   The  Court has a duty to the  minor to make  sure ending the guardianship  is in the child’s best interest,  and so consent is no guarantee.      A guardian may object to termination by filing a Declaration in Opposition ;  the declaration should explain the reasons why a guardianship is still  necessary .  (No  Judicial Council Form available)      The Court may investigate the parent seeking to regain care of his/her  child by sending out a Court Investigator. The Court may also require the  parent to submit to  a  drug test and /or  go  to mediation with the guardian to  r esolve issues.  The Court may closely  monitor  the case prior to ordering  termination.      Excessive petitions to terminate could lead to adverse consequences, as  the Legislature declares that it is in the best interests of the children to  have a stable home.   If too many petitions filed, person could be declared  a “vexatious litigant” and will need an order from the court allowing them  to file petitions in the future.  

 
[image: image5.emf]VISITATION     Forms Required:     No Judicial Council form for “Visitation”.  2 ways to bring the matter to the Court’s  attention:  (1) Petition to Terminate (Judicial Council Form) or (2) Petition for Visitation  (See Pleading Form attached)      Notice of Hearing G C - 020      Order for Visitation  [draft on pleading paper]     Usual  Visitation Sce nario:     Parent, grandparent, or former guardian is not being allowed to visit with the  child.     Legal Requirements:   The Court has an inherent authority to grant visitation rights in  a guardianship  proceeding. ( Guardianship of Martha M.  (1988) 204 Cal.App.3d 909, 911; see Family  Code §3020.)  Visitation can be granted to a parent, and to a person with an established  interest in the child.     Court may order visitation for former guardian . (Pr.C., §1602.)     Grandparents may have right to visitation if a parent is deceased (Family Code,  §3102) or if parents are divorced or legally separated (Family Code, §3103).   Grandparents may not file a petition for visitation if the parents are married,  unless the  parents are separated, one parent has disappeared for at least a month, one of the  parents joins in the grandparent’s petition, or the child is not living with either parent.  (Family Code, §3104)       Who Needs Notice:     Guardian and minor 12+. (Pr .C., §1460.)     Timing of Notice:     15 Days mailed notice.   .     Other Considerations:      If using the Petition for Termination, the Petition should indicate a request for  visitation in the alternative to ending the guardianship.      Be sure to explain why this person  has an interest in the child and why this  person wants visitation.     


INVENTORY & APPRAISAL FORM (“I & A”)

Forms Required:

· Inventory & Appraisal Form  DE-160/GC-040
· Inventory & Appraisal Attachment Form DE-161/GC-041
Usual I & A Scenario:


Only required when guardianship of estate has been approved by the Court.  The purpose is to show how much money/property the minor owned at the time that the guardianship of the estate was established.
Legal Requirements:


I & A must be filed by guardian within 90 days after appointment. (Pr.C., §2610(a).)  Guardian must swear that all property owned by the minor is listed – that is the “inventory” part. For “appraisal”, a probate referee must value the assets which cannot be appraised by the guardian. (Pr.C., §2610(b),(c).)


The “self-appraised” items are listed in Probate Code Section 8901, and include cash, certain types of checks, bank accounts, and proceeds of life and accident insurance policies.  Those items are listed and valued on an Attachment.  It should be called “Attachment 1”.


For all other things, like real property, stocks and automobiles, the probate referee must be appointed for the county where the guardianship was established.  Those items are listed and value on an Attachment. It should be called “Attachment 2”.  For County of San Bernardino, see http://www.sco.ca.gov/eo/probate/contactinfo.shtml#sanbernard for a list and contact information.   The Order Appointing Guardian will include an order for a specific probate referee.


For good cause, a guardian may petition the Court for an order waiving the probate referee’s appraisal.  See Probate Code Section 8903 for procedural requirements.  Simply not being able to afford the referee is not considered good cause.


The cost of the referee is based upon a percentage value of the estate, but there is a minimum charge of usually $75.


Local Rule of Court, Rule 1311(c) requires that a copy of all bank statements be filed with the I & A.  The original bank statements will be needed for the Accounting which is filed after the 1st year, and then every 2 years after that.  If confidential information (such as social security number) is given on the bank statements, they can be filed under separate cover and marked “confidential”. Those bank statements will then be placed in the “confidential” part of the file which is not open to public review.
Who Needs Notice:


Only need to serve a person who files a Request for Special Notice, which is a form.  (Pr.C., 1252(b).)

Timing of Notice:

If Request for Special Notice filed, I & A shall be mailed not later than 15 days after filing the I & A. (Pr.C., §1252(b).)
Other Considerations:
· In order to make sure the guardian files the I & A, the Court sets a review hearing date for the I & A at the time that the petition for guardianship is granted.  This review date is set out about 4 months from the time of the guardianship being granted, so as to give the person enough time to file their I &A.  If no I & A is filed, the guardian must appear at the hearing and explain why. 
· The Court will continue the hearing over and over until the I & A is properly filed.  At some point, the Court will find the guardian in contempt of the order if no I & A is ever filed, and the power over the estate will be ended.  
· Delay in filing the I & A is a red flag to the Court, and the Court may require the guardian to answer many questions regarding their control of the property.
Special Form Instructions
· Type of I & A must be checked off. 

· If this is the only one going to be filed, that means it is “Final”.  

· If the I & A only covers some of the assets, then it is “Partial”, and the sequence number must be filled in.  The first partial I & A would be “Partial No. 1”, the second one would be “Partial No. 2”, etc.

· A “Supplemental” I & A refers to property that is found to exist later on.  This term is defined at Probate Code Section 8801 as referring to decedent’s estates. 

· “Corrected” is when there has been some change.  It will eventually need to be explained.

· “Reappraisal for Sale” is when property is going to be sold per Court order.  If it is real property, Probate Code Section 10309 requires that the valuation date be less than 12 months before the date of sale/court hearing. 

· The “Appraisals” section needs to include a reference to those items being self-appraised as listed on Attachment 1, and those items appraised by the probate referee and listed on Attachment 2.  The sum of those figures is then given as the “Total”.  If there is no Attachment 1 or Attachment 2, write “0”.

· Box 3 needs to be checked off.

· Box 4 is needed only when there is no referee required.  For example, if the only asset is life insurance proceeds, would check Box 4, “No probate referee is required”.  If the Court has issued an order to that effect, then check off that portion.

· Box 5 is not necessary for guardianship, because there will be no change in ownership of real property.  

· Sign under penalty of perjury

· Statement about the Bond required.  Need to check off one of the boxes for 6 or 7 or 8.

· Page 2, Declaration of Probate Referee.  Probate Referee will sign this form.  Guardian need to give it to Referee already filled out on page 1.

· Attachment Page:  List the items in the estate.  If it is a bank account, state the name of the bank and the account number under “Description”.  The value at the opening of the guardianship must be used.  Example:  minor has life insurance policy proceeds.  The Item would be listed as “Life Insurance”. The “Description” would be where it came from (name of company and account number) and “Appraised Value” would be amount of the proceeds.  

ACCOUNTING

Forms Required:

No Judicial Council or any form available for accountings.  See attached for sample format with blocked account. Must be done on pleading paper.

· Notice of Hearing GC-020

· Order Approving Accounting.  [No Judicial Council form order; make on pleading paper]

Usual Accounting Scenario:


The Court requires an accounting from a guardian of the estate. The first accounting will be ordered for 1 year after the guardianship is granted.  Successive accountings will generally be required every 2 years, unless the Court believes that there is a need for more scrutiny. (Pr.C., §2620.)


Waivers of accounting can be obtained by filing a petition asking for it.  The Court will grant a waiver of accounting when the estate meets these requirements (1)estate has value of less than $7500 exclusive of residence of ward; (2) the income of the estate is less than $1000, exclusive of public benefits; (3) all non-saved income of the estate spent for the benefit of the minor. (Pr.C., §2323 & 2628.)  If minor objects and wishes an accounting, the court may order it. (Pr.C., §2628(c).)  The waiver request can be made ex parte.
Legal Requirements:


Probate Code Section 1060 et seq. provides the required details of accountings, including the schedules.


For the 1st accounting, original bank statements from the opening of the account must be filed, along with the account statement for the end of the accounting period. For subsequent accountings, only the original bank statements from the end of the accounting period must be attached. (Pr.C., §2620.)


A ward who reaches 18 years may settle accounts with the guardian and give the guardian a release, which is valid if the release is obtained fairly and without undue influence.  Even so, the guardian is not discharged from liability until one year after the ward reaches 18 years. (Pr.C., §2627.)

Who Needs Notice:


Guardian (if not preparing the account or there is a separate guardian of the person); minor; and any person who requested special notice. (Pr.C., §§1460, 2621.) Plus special requirement if notice needs to be given to Director of Mental Health or Director of Developmental Services.


If guardian is removed or resigned, serve copy on new guardian. (California Rules of Court, Rule 7.1005)

Timing of Notice:

Mailed 15 days notice, with copy of accounting. (Pr.C., §1460.)
Other Considerations:
· Every expense needs to be explained if the reason was not obvious.

· Money needs to be kept in an interest bearing account. Guardian must act like a prudent investor.  

· Guardian cannot borrow money from the minor.

· Court will most likely not approve any loans to family members, secured or not.

· If any assets were sold, will have to explain.

· Guardian may seek a reasonable fee for managing the money. The Court will determine the amount, but the request by the guardian must be specific enough to understand the basis.  If services performed, need to itemize and indicate date/description/amount of time.

· If guardian hired anyone with the minor’s money who is a relative by blood or marriage, need to disclose.

[image: image6.emf]PROOF OF BLOCKED ACCOUNT  FORM     Forms Required:      Notice of Opening or Changing a Guardianship or Conservatorship Account  or Safe - Deposit Box   GC  - 051        Usual  Proof   Scenario:     The Court agreed to put the money into a blocked account rather than order the  guard ian to post a surety bond.  The Court follows up on the order allowing a blocked  account to make sure the guardian actually did it.  A blocked account means one that no  one can withdraw funds without court permission.     The Order of Guardianship will specif ically state that the monies can be  deposited in a blocked account in lieu of a bond.     Legal Requirements:     Bank is required to fill out the form and send it to the Court. (Pr.C., §2892.)     If the Bank will not comply, there is no penalty in Section 2892 to  force  compliance.  Guardian needs to make proof of the blocked account to the satisfaction of  the Court.  Alternative proof could be a letter from the bank stating the account is  blocked or a printing on the bank account statement that shows it is “blocke d”.     Who Needs Notice:     No  statutory requirement.   No notice unless Court specifically orders     Timing of Notice:     None     Other Considerations:      If compliance not shown, the Court could remove the person as the guardian  of the estate.         Failure to show proof  is a red flag and the Court will ask many questions  regarding the handling of money and other property of the minor.  



[image: image7.emf]WITHDRAWAL FROM  BLOCKED ACCOUNT  FORM       Forms Required:      Petition for Withdrawal of Funds from Blocked Account MC - 357      Order for Withdrawal of Funds from Blocked Account MC - 358      Notice of Hearing GC - 020 (if not allowed ex parte)     Usual  Withdrawal  Scenario:     Th e Court agreed to put the money into a blocked account rather than order the  guardian to post a surety bond.   However, the minor/guardian now needs access to  some of the funds for a very good reason, such as a school expense.    Sometimes the Court will requ ire the minor who has now reached 18 years to fill out this  form to gain access to the bank account.  Sometimes the bank will require an order from  the Court to allow access to the funds, even if the minor has turned 18 years.      Legal Requirements:     Verifi ed Petition required, which includes the identity of the depository , a showing  of the amounts previously withdrawn, a statement of the balance at the time of filing the  petition, and a justification of the withdrawal. (California Rules of Court, Rule 7.954 .)     Who Needs Notice:     No  statutory requirement  and the court may do it ex parte.  However, the court  has discretion to require a noticed hearing. (California Rules of Court, Rule 7.954(b).)     Timing of Notice:     If notice is required, court may specify the  persons who need notice.  The Court  may require notice to the minor, if the minor is 12+ ,  or to the parents.  Those persons  should be given 15 days notice prior to hearing; notice to be served by mail.  (Pr.C.,  §§1221, 1220.)     Other Considerations:      Guardia n will need to be able to justify the expenditure.    


