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Executive Summary

The 2012 public safety budget trailer bill (Sen. Bill 1021; Stats. 2012, ch. 41) created a new $30
fee to be assessed against litigants for court reporter services in civil proceedings lasting less
than one hour. The statute did not provide clear guidance, however, on how to implement this
fee. The Policy Coordination and Liaison Committee (PCLC) and the Joint Legislation Working
Group of the Trial Court Presiding Judges and Court Executives Advisory Committees (JLWG)
therefore recommend addressing the lack of specificity and resulting confusion to better enable
courts to collect revenue from this new source. This proposal will streamline procedures and
create sufficient flexibility and guidance for the courts and for litigants on how this new fee will
be assessed.

Recommendation

The Policy Coordination and Liaison Committee and the Joint Legislation Working Group of the
Trial Court Presiding Judges and Court Executives Advisory Committees recommend that the
Judicial Council sponsor legislation to amend Government Code section 68086 to provide
necessary cleanup to the newly enacted $30 court reporter fee to:



1. Clarify that the fee is for proceedings lasting one hour or less;

Clarify that the moving party is responsible for the fee;

3. Authorize the court to collect the fee at the time the party files the papers that result in the
scheduled hearing;

4. Specify that the fee is refundable only if the court fails to provide a court reporter at the
scheduled hearing (if the parties take the matter off calendar, the fee does not get refunded);
and

5. Provide that the funds shall be deposited in the Trial Court Trust Fund and then returned to
the court in which the funds were collected.

N

Previous Council Action

In August 2012, PCLC, on behalf of the council, voted to support a proposal to amend
Government Code section 68086 to provide necessary cleanup to the newly enacted $30 court
reporter fee. At that time, it was proposed to be amended into Assembly Bill 2076 (Ma).

Rationale for Recommendation

This proposal makes necessary amendments to a fee enacted in the budget trailer bill (Sen. Bill
1021; Stats. 2012, ch. 41) for court reporter services in civil proceedings lasting less than one
hour. Specifically, the proposal (1) clarifies that the fee is for proceedings lasting one hour or
less, (2) clarifies that the moving party is responsible for the fee, (3) authorizes the court to
collect the fee at the time the party files the papers that result in the scheduled hearing, and

(4) specifies that the fee is refundable only if the court fails to provide a court reporter at the
scheduled hearing (if the parties take the matter off calendar, the fee does not get refunded). At
the October 17, 2012, meeting of the Trial Court Budget Working Group, during the discussion
of the allocation of this fee, a presiding judge member inquired about the status of efforts to
clean up this language. The JLWG met on November 1, 2012, to discuss council sponsorship of
the proposal and strongly recommended that the council sponsor it.

When the council supported this proposal as part of AB 2076, the language specified that the fee
would be retained in the court that collected the fee. At the October 26, 2012, council meeting,
the council deferred action on a recommendation from the Trial Court Budget Working Group
that the fee, which is transmitted to the Trial Court Trust Fund, be allocated dollar for dollar back
to the courts that collected the revenue in lieu of pro rata distribution. The decision to defer
action on this and certain other recommendations of the budget working group was in response
to a request for such deferral from the Department of Finance. PCLC recommends that the
language specify that the fee is to be deposited into the Trial Court Trust Fund, to be allocated
back to the trial courts dollar for dollar. Should the council take an alternate position on this in
the future with regard to the recommendation of the Trial Court Budget Working Group, the
legislative proposal will be changed to be consistent with that position.



Comments, Alternatives Considered, and Policy Implications

In July 2012, AOC staff developed a “Frequently Asked Questions” document, posted on
Serranus, relating to implementation of SB 1021. The FAQ included 12 gquestions and answers
with regard to the new $30 court reporter fee. The proposed legislation is consistent with the
FAQ and, thus, if enacted, would not require courts to adopt practices inconsistent with the
guidance previously provided. This proposal is intended to provide the courts with sufficient
flexibility and with procedures that improve the ease and likelihood of collection of revenue
from this new source.

Implementation Requirements, Costs, and Operational Impacts

None

Relevant Strategic Plan Goals and Operational Plan Objectives

This proposal supports Goal | of the Strategic Plan—Access, Fairness, and Diversity—by
striving to ensure that court procedures are consistent, fair, and understandable.
Attachments

1. Text of proposed amendment to Government Code section 68086, at page 4
2. Attachment A: Frequently Asked Questions
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Government Code section 68086 would be amended as follows:

(@) The following provisions apply in superior court:

(1) In addition to any other fee required in civil actions or cases:

(A) For each proceeding lasting fess-thar-ene an hour or less, a fee of thirty dollars ($30) shall be
charged for-thereasenable to offset the costs eest of the services of an official court reperter
reporters in civil proceedings pursuant to Section 269 of the Code of Civil Procedure.

(1) Each party that files papers that require the scheduling of a proceeding described in
subparagraph (A) shall pay the fee, regardless of whether the party requests the presence of a
court reporter. The fee shall be paid for each separate proceeding, regardless of whether the
proceedings are scheduled at the same time on the same calendar. For case management
conferences, mandatory settlement conferences, and other proceedings initiated by the court, the
fee shall be paid by the party requesting a court reporter.

(i1) The court shall require the fee to be paid at the time the party files its papers or no later than
the conclusion of the court session on the day of the proceeding. The fee shall be nonrefundable
unless, due to unforeseen circumstances, the court is unable to provide a court reporter at the
scheduled proceeding.

(ii1) The fees shall be deposited into the Trial Court Trust Fund and distributed back to the courts
in which the fee was collected.

(B) For each proceeding lasting more than one hour, a fee equal to the actual cost of providing
that service shall be charged per one-half day of services to the parties, on a pro rata basis, for
the services of an official court reporter on the first and each succeeding judicial day those
services are provided pursuant to Section 269 of the Code of Civil Procedure.

(2)-(5) ***

(b) The fees collected pursuant to this section shall be used only to pay the cost for services of an
official court reporter in civil proceedings.

(c) It is the intent of the Legislature to continue an incentive to courts to use the services of an
official court reporter in civil proceedings.

€} (d) The Judicial Council shall report on or before February 1 of each year to the Joint
Legislative Budget Committee on the fees collected by courts pursuant to this section and
Section 68086.1 and on the total amount spent for services of official court reporters in civil
proceedings statewide in the prior fiscal year.




Attachment A

FREQUENTLY ASKED QUESTIONS
(Sen. Bill 1021 (2011-2012 Reg. Sess.)) |

Deposit of Advance Jury Fees
Court Reporting Services Under One Hour
Will Delivery Fee - Complex Case Fee
Effective June 27, 2012

1-V, ADVANCE .}URY FEE s
: T E{Ihmlges to the Deposﬂ: ef Advance J ury. Fees

1.1 Q. What are the primary changes | A: The five primary chang_,es re]aimg to thc depos1t ofthe

refated to the deposit of the advance jury fees are:

advance jury fees resulting from | 1. The fee is fixed at $150, rather than limited to $150;

the recent amendment to Code of | 2. The fees must be deposited earlier than previously

Civil Procedure section 6317 required;

3. Fees deposited after June 27, 2012 wil] be non-refundable;

4. The fees will no fonger be credited to the actual jury fees
and costs paid by the party on the second day of trial; and

5. The fees will be transmitted to the Trial Court Trust Fund
before trial begins.

L dlines for Deposit of Advance Jury Fees ™ L

2.1 Q What are the new deadlines for, A: Beginning June 28, 20i the advance Jury fees must be

depositing the advance jury fees? | deposited:

e On or before the date scheduied for the initial case
management conference in the action; or

e ]f no case management conference is scheduled, no later
than 365 calendar days after the filing of the initial
complaint; or

¢ ]f the party has not appeared before the initial case
management conference or has appeared more than 365
calendar days after the filing of the initial complaint, at
least 25 calendar days before the date initially set for trial;
or

¢ If the action is for unlawful detainer action, at ieast five
days before the date set for trial.

are hig ghhghted The changes relate to the date the advance jury fee cou
_ ] 1y ' \ s_ifmed by the Governor until afier 9:00 p- n. A
statute:that 1akes immedi E:effect does not become operatlve un;ﬂ the moment s 'signed. Accordmgiy, the first.date on which
advance jury fee-could ‘have been ‘deposited was Tune 28, 2012

C'hdn'ge's 'frdm' ihe jimé 29 : Oi2versmn OfﬂaeF No)
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2.2 Q: Do the new deadlines apply to| A: Yes.
cases that were filed before the
effective date of the amendments
to Code of Civil Procedure section
6317
2.3 Q: What if the deadline in a case | A: If the deadline in a case filed prior to the effective date of
filed prior to the effective date of | the amendments to Code of Civil Procedure section 631 has
the amendments to Code of Civil | already passed, then the later deadline becomes appiicable.
Procedure section 631already
passed. For example, if the initial case management conference
occurred prior to June 28,2012, then the fee is due on or
before the 365th day following the filing of the complaint. If
the 365th day following the filing of the complaint has passed,
then the fee is due at least 25 days prior o trial. With the
exception of unlawfu! detainer actions, in which the fee is due
at feast 5 days prior to trial, the fee will never be due fewer
than 25 days prior to trial, as required under the previous
version of Code of Civil Procedure section 631,
24 Q: What if the party misses A: The party has waived the right to a trial by jury in that
the deadline? action. {Code Civ. Proc., § 631(F)5).)
Note: The court may, in its discretion upon just terms,
allow a trial by jury despite the waiver, (Code Civ. Proc..
§631(g).)
2.5 (: May a clerk accept A: There is nothing in the amendments to the jury deposit

advance jury fees after the
deadline has passed?

statute that directs or authorizes courts to refuse a late
deposit of the advance jury fees. Absent this direction or
authority, the clerk ltikely should accept advance jury fees
tendered by a party, provide a receipt, and record in the
court file the date the fees were received. (See People v.
Funches {1998) 67 Cal. App.4th 240, 244 [court clerks
“must act in strict conformity with statutes, rules, or orders
of the court” defining their duties, and have “no power to
decide questions of law nor any discretion in performing”
their duties.])

Note: Only a judge has the authority o grant a jury trial
following a waiver.

Administrative Qffice of the Courts
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Advance Jury Fees are Non-Refundable |

3.1

Q: What sury fees have become
non-refundable?

A: Any $150 advance jury fee dcp051ted on or after June 28,
2012 is non-refundable.

Any $150 advance jury fee deposited before Jine
may be refunded upon request of a party as provided under
Code of Civil Procedure sectior 631.3. Similarly, any jury

| fees other than the $150 advance jury fees that are deposited,

‘but not used, may be refunded upon request of a party as
provided under Code of Civil Procedure section 631.3.

V.

Transmittal of the Advance Jury Fees to the Trial Court Trust Fund.

: What should the court do with
the advance jury fees that are

deposited on or after June 27,
20127

A: The court must transmit the advance jury fees to the State
Treasury for deposit in the Trial Court Trust Fund within 45
days of the end of the month in which the advance jury fees
are deposited with the court, in the same way as the court
transmits civii filing fees. (Code Civ. Proc., § 631(h).)

The advance jury fee should be deposited into the UCF bank
account or the Distribution bank account and recorded in GL
353050, Civil Fines & Fees. Please contact Coleen Hultin at
coleen.hultin@jud.ca.gov if you have any questions about the
accounting for this jury fee.

The advance jury fee should be reported on row 209 of the
TC-145.

4.2

Q: Is this a change from the
previous handling of the deposit of]
advance jury feeg?

A: Yes. Inthe past, the court retained the fee, either unti] the
second day of a trial, when it was used to offset the actual jury
fees, or it was retained through the end of trial.

Note: Where a court previously used the advance jury fee to
offset actual jury fees on the second day of trial, the court
should now, at the beginning of the second and each
succeeding day of trial require the deposit of “a sum equal to
that day’s fees and mileage of the jury,” consistent with Code
of Civil Procedure section 631(e). This amount should
continue to be deposited into the trust bank account as a jury
deposit as it is today.

Administrative Office of the Courts

Page 3 of 9 Dated: July 9, 2012




be waived because of a party’s
financial condition?

4.3 Q: What should the court do with | A: Advance jury fees collected prior to June 28; 2012, should
the advance jury fees that were be treated the same as they were prior to the amendment.
deposited before }un628 20129 Specifically: _

I, The fee should be retained by the court and deposited into
the trust bank account;

2. The fee may be used to offset the amount due on any day
of trial or may be retained through the end of trial: and

3. If'the fee is not used it may be refunded if requested under
Code of Civil Procedure section 631.3;

4. Any fees not refunded under Code of Civi] Procedure
section 631.3 must be remitted to the State Treasury for
deposit in the Trial Court Trust Fund and reported on row
21 of the TC-1435.

4.4 Q: What should the court do ifa | A: Any jury fees in excess of the $1 30 advance jury fee,
party deposits jury fees in excess | whether received before or after June 28,2012, should be
of the $150 advance jury fee? deposited into the trust bank account and:

1. The fee may be used to offset the amount due on any day
of trial;

2. Il the fee is not used, it may be refunded if requested under
Code of Civil Procedure section 631.3; and

3. Any fees not refunded under Code of Civil Procedure
section 631.3 must be remitted to the State Treasury for
deposit in the Trial Court Trust Fund and reported on row
21 of the TC-143,

V. | Other Issues Related to the Deposit of Advance Jury Fees

5.1 Q: Is the fee required if the A: No. Only parties that want to retain the right to a jury
party does not want to retain must deposit advance jury fees.
the right to a jury in the action?

5.2 J: Must each party that wants A: Yes. Each party that wants to retain the right to a jury
to retain the right to a jury must deposit the advance jury fee by the relevant deadline.
deposit the advance jury fee? (Code Civ. Proc., § 631(b). [“Each party demanding a jury

triaf shall deposit advance jury fees. .. .”] Bold added.)

53 Q: If there are multiple A: Yes. Each party that wants to retain the right to a jury
plaintiffs, or multiple must deposit the $150 advance jury fee. Thus, if there are
defendants, must each deposit four plaintiffs, and all four want to retain the right to a jury,
a separate $150 advance jury each must deposit the $150 advance jury fee, for a total of
fee if the party wants fo retain $600. The same analysis applies even if the parties are
the right to a jury? represented by the same attorney or law firm.

54 Q: May the advance jury fees A: Yes. A court may (but is not required to) waive jury fees

and expenses, and other fees or expenses itemized in an
application for a fee waiver under rule 3.56(1) and (6) of the
California Rules of Court.

Administrative Office of the Courts
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the $30 fee?

5.5 Q: What effect does the A: The local rule would still be in effect with respect to
amendment have on a local advance jury fees deposited prior to June 28, 2012, but would
rule providing a process for be ineffective as to advance jury fees deposited on or after
obtaining refunds of advance that date. Local rules are valid only to the extent that they do
jury fees, not contlict with statute. (Gov. Code, § 68070.)

- VL COURT REPORTING SERVICES UNDER ONE HOUR (Gov. Code, §68086(a)(1)(A))

6.1 Q: Is the $30 fee provided in A: Oniy one $30 fee is collected for each proceeding. The
Government Code section statute does not specify whether it is collected from one party
68086(2)(1)(A) for court reporting| to the proceeding or from alf the parties to the proceeding
services in proceedings fasting collectively. The absence of the words “pro rata” from section
under one hour collected from one| 68086¢a)(1)(A), in contrast to the use of those words in
party, or from all parties to the section 68086(a)(1)(B) (for services over an hour), supports
proceeding. the conclusion that only one party pays the fee. Section

68086(2)(2), which states that “all parties shall deposit their
pro rata shares of these fees” may support the opposite
conclusion (that the $30 fee is to be collected from all parties}),
although that language arguably appties only to the pro rata
fee for services over an hour in section 68086(a)(1)(B).
Coliecting the $30 fee from one party may be more efficient
operationally and is likely an acceptable practice given the
ambiguity in the statute. In addition, we understand that
possible clarifying legislation is being considered which may
specify that the court collects the fee only from the party
initiating the proceeding.

6.2 Q: If the court collects the $30 feg A: Section 68086(a)1)(A) does not specify which party is
from only one party, from which | responsible for paying the $30 fee. In the absence of clear
party should the court collect the | authority, it seems most likely that the party initiating the
fee? proceeding was intended to pay the $30 fee. In addition, we

understand that possible clarifying legisiation is being
considered which may specify that the court collects the fee
only from the party initiating the proceeding.

6.3 Q: When should the court collect | A: The statute is ambiguous as to when the court should

collect the $30 fee, although section 68086(a)(2) states that the
fee for proceedings over an hour shall be deposited “as
specified by the court, but not later than the conciusion of each
day’s court session.” Given this precedent, and the absence of’
statutory language to the contrary, the court likely has the
discretion to collect the $30 fee as early as the filing of papers
initiating the proceeding. Operationally this may be the most
efficient method, especially if the court is collecting the fee
from the initiating party. In addition, we understand that
possible clarifying legislation is being considered which may
authorize the court to collect the fee as early as the filing of
the paper initiating the proceeding.

Administrative Office of the Courts
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6.4 Q: I the court collects the $30 fee A: The statute is silent on whether the $30 fee is refundable.
before the proceeding begins, is it | Where a fee is refundable, statute often states so explicitly and
refundable? provides a process for a refund. (See e.g., Code of Civ. Proc.,

§ 631.3, which provides for the refund of certain funds
deposited in connection with a jury.} Here, the absence of
such authority or process supports the argument that the court
is not obligated to return the fee if the proceeding does not
oceur.

0.5 Q: If the $30 fee is collected A: Nothing in section 68086 preciudes the court from
before the proceeding begins, but | crediting the party for the $30 fee already deposited.
the proceeding lasts over an hour,
may the court credit the party who
deposited the fee when charging
the fee for proceedings lasting
over an hour?

6.6 Q: If'the proceeding lasts exactly | A: Section 68086(a)(1)(A) provides the fee for proceedings
one hour, what fee should the lasting under an hour; Section 68086(a)(1)(B) provides the fee
court charge? for proceedings lasting over an hour. The statute is silent as to

the fee for proceedings lasting exactly an hour, Charging no
fee for proceedings lasting exactly one hour would be an
absurd result, inconsistent with the intent of the amendment to
the statute, which was to provide a fee for proceedings not
previously covered by section 68086. Accordingly, a court
would likely be acting consistent with the intent of the statute
by charging the §30 fee for proceedings lasting exactly an
hour. In addition, we understand that possible clarifying
legislation is being considered, which may specify that the
court collects the $30 fee for proceedings lasting exactly an
hour.

6.7 Q: Should the court charge the fee A: No. The intent of the amendment to section 68086 is to
if the court does not provide a encourage courts to continue providing court reporters in civil
court reporter? proceedings by providing additional revenue to help offset the

costs of providing those services. (“[A] fee of thirty dollars
(830) shall be charged for the reasonabie cost of the services
of an official court reporter. . . [Gov. Code,

§ 68086{a)(1)(A), emphasis added.) Ifthe court is not
providing the services, there is no basis for charging the fee
under this amendment.

6.8 Q: Should the court charge the fee A: Yes. Section 68086(a)(1)(A) states that the fee shall be

if the parties specifically state in
advance that they do not want a
court reporter at the proceedings?

charged; it does not make payment of the fee subiect to the
request of the party. A discretionary fee would lead to
strategic non-payment; some parties could decline to pay the
fee, knowing that others would pay it, and that the proceedings
would still be reported.

Administrative Office of the Courts
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6.9 Q: Ifa party files several motions| A: Yes. Section 68086(a)(1)(A) states that the $30 fee is
to be heard at the same hearing, charged “[fjor each proceeding.” Each motion would be a
should the court collect a fee for | separate proceeding, even if they are all heard during the same

i each motion? hearing.

6.10 | Q: Should the court charge a At Section 68086(a)(1)(A) does not address this question.
separate $30 fee if a proceeding is | The fee is imposed, “[f]or each proceeding.” If the proceeding
continued? - is continued to a later hearing, then it is unlikely that a court

should charge an additional fee, even if the continuance was
put on the record at the first hearing.

6.11 1 Q: Should the court charge for A: Section 68086(a)(1)(A} requires a $30 fee to be charged
hearings on matters initiated by the for “proceedings” lasting less than one hour. The definition of]
court, such as case management | the word “proceedings” is ambiguous, but in most contexts
conferences? involves matters that may be contested, such as an action,

petition, or a motion. It likely does not include matters such
as case management conferences. Accordingly, the fee likely
should not be charged for hearings on matters initiated by the
court. In addition, we understand that possible clarifying
legislation is being considered which may specify that the
court coliects the fee only from the parry initiating the
proceeding, which would exclude a fee where the court
initiates the proceeding.

6.12 | Qi May the court waive the A: Yes. Under rule 3.56(6) of the California Rules of Court,

$30 fee because of a party’s
financial condition?

a court may (but 1s not required to) waive “cther fees and
expenses itemized in” an application for fee waiver. The $30
fee likely may also be waived under rule 3.55(7) and 3.56(4),
although this is less certain because rule 3.35(7) refers to
“daily fees.” An amendment to these rules could clarify their

application to ail fees required by Government Code section
68086,

Administrative Office of the Courts
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VIL' | WILL DELIVERY FEE (Gov. Code, § 70626(d))

7.1 Q: Is a separate fee charged for | A: A separate $50 fee is charged for each will the court
each will accepted by the court for] accepts for lodging under Probate Code section 8200.
lodging under Probate Code Government Coede section 70626(d) states “The fee for
section 8200, or is the fee charged | delivering a will to the clerk of the superior court . . . is fifty
for one or more wilis concurrently | dollars (§50}.” If the fee were to be charged for accepting
accepted for lodging from the multiple wills delivered at the same time, the statute would
same attorney? have read “the fee for delivering wills . . .” or “the fee for
delivering one or more wills ... But section 76626(d) refers
to a fee for a will in the singular, “the fee for delivering a will.
.7 (Underline added.) That language supports the conclusion
that the fee is charged for each will accepted by the court for
lodging.
7.2 Q: What is the difference between A: Government code section 70660(a) sets a $20 fee foran |
' the $20 fee set under Government | attorney transferring any estate planning document (not just a
code section 70660(a) and the new| will) to a superior court in order to terminate a deposit under
$50 fee set under Government Probate Code section 732(c).
Code section 70626(d)?
If the document is a will and the attorney seeking to transfer it
to the superior court has actual notice that the original
depositor-testator (who deposited it with the attorney) has
died, the transfer may be made only under Probate Code
sections 734(b) and 8200,
The fee for a court accepting delivery of a will to the superior
court under Probate Code section 8200 is $50.00 under the
new amendment to the law. (Gov. Code, § 70626(d).)
7.3 Q: Should the court charge the A: No. The fee is only charged for accepting delivery of a

$50 fee set under Government
Code section 70626 when an
original will is lodged with the
court along with the filing of 2
petition for the probate of that
wiil?

will under Probate Code section 8200, If the original will of a
decedent is lodged with the superior court along with the filing
of a petition for its probate, the only fee the court should
charge is the fee for filing a petition under Government Code
section 70650 (and a fee for making a copy of previously
lodged will, if requested). Under those circumstances, the
court should not charge a separate $50 fee for delivering a will
under Probate Code section 8200,

Administrative Office of the Courts
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7.4

Q: Should the court also charge
the $50.00 fee for accepting the
delivery of codicils of a will under
Probate Code section 82007

A: A codicil is an amendment of a will. A will and all ofits
codicils constitute one will. If they are delivered at one time,
the court should charge one fee of $50.00 for accepting them
for lodging. If an attorney delivers the will with the fee and
then, at a later time delivers a codicil to that will, the court
should not charge an additional fee for accepting that codicil
for lodging. The same is also true if, for some reason, a
codicil of a will is the first document delivered followed by
the later delivery of the will to which it is a codicil, But if two
wills of the same person are delivered (one is not the codicil of
the other), the court should charge two fees for accepting the
documents for jodging.

VIIL

COMPLEX CASE FEE (Gov. Code; § 70616)

8.1

Q: If a cases was designated as
complex, or determined to be
complex, prior to June 28, 2012
and the $10,000 cap on fees from
the defendants had already been
met, should the court charge the
$1000 fee to defendants who
appear on or after June 28, 2012
until it meets the $18,000 cap?

A: Yes. If a defendant first appears today in a case already
designated complex, or determined to be complex, that
defendant pays the increased $1,000 fee (even if the old cap
had previously been reached). The court should continue
coliecting the fee until the new cap of $18,000 is reached.
However, the court has no basis for collecting any fee from
defendants who appeared prier to June 28 and who had not
paid a fee because the cap had already been met.

Administrative Office of the Courts
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