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Toll Free: 1-877-820-7831; Local: 720-279-0026 Agenda 

 

THURSDAY, DECEMBER 18 

 
Item 1  
Cochairs’ Report 

1. Welcome new forum members Judge Daniel Zeke Zeidler of Los Angeles Superior Court and 

Ms. Jacqueline Davenport, Assistant Court Executive Officer of El Dorado Superior Court  

2. National Indian Nations Conference 

3. Memo to Center for Judiciary Education and Research (CJER) Governing Board and 

Jurisdictional Issues in Cases Involving Federal Indian Law 

4. State/Tribal Education, Partnerships, and Services (STEPS)—Information for Tribal Court and 

State Court Judges 

5. Attorney General Holder Announces ICWA Initiative 
Presenters:  Hon. Richard C. Blake 

   Hon. Dennis M. Perluss 

 
Item 2  
Report on the Los Angeles County ICWA Roundtable and Trainings  

Presenter:   Hon. Amy M. Pellman, Judge, Los Angeles Superior Court 
 
Item 3  
Indian Child Welfare Act: Proposed Draft Transfer Rule 

Presenter:   Ms. Ann Gilmour 

Action Item:  Review and approve rule proposal 
 
Item 4 
Notice of Proposed Rule Making (NPRM): Flexibility, Efficiency, and Modernization in Child Support 
Enforcement Programs 

Presenters:  Hon. Abby Abinanti, Chief Judge of the Yurok Tribal Court 

   Ms. Denise Bareilles, Program Manager/Staff Attorney, Yurok Tribal Court 

Resource:  Mr. Michael Wright, Supervising Attorney, Center for Families, Children,  

    & the Courts 

Action Item:  Review and approve draft comment to be submitted to the Office of Child   

   Support Enforcement, Administration for Children and Families 
 

 
 
 
 

http://www.tribal-institute.org/2014/14ConferenceAgenda.pdf
http://turtletalk.wordpress.com/2014/12/03/attorney-general-holder-announces-icwa-initiative/
http://www.gpo.gov/fdsys/pkg/FR-2014-11-17/pdf/2014-26822.pdf
http://www.gpo.gov/fdsys/pkg/FR-2014-11-17/pdf/2014-26822.pdf


Item 5 
Proposal to Amend the California Code of Judicial Ethics 

The Supreme Court is responsible for promulgating the Code of Judicial Ethics pursuant to Article 

VI, section 18(m), of the California Constitution. The Supreme Court Advisory Committee on the 

Code of Judicial Ethics makes recommendations to the court regarding whether amendments to the 

Code are necessary or appropriate. 

Presenters:  Hon. Abby Abinanti 

   Hon. Rebecca Wightman, Commissioner, San Francisco Superior Court 

Action Item:  Seek volunteers to develop draft proposal to be submitted to the California  

   Supreme Court’s Advisory Committee on the Code of Judicial Ethics 
 
Info 1 
Bureau of Justice Administration: Training and Technical Assistance Opportunity- 
Joint Jurisdictional Court 

Assistance for Tribal, State, and Local Governments to Develop Collaborative  

Joint Jurisdictional Justice Initiatives 
 

Info 2 
Forum Meeting Schedule 

 

http://www.courts.ca.gov/documents/ca_code_judicial_ethics.pdf
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M E M O R A N D U M  
  

 
Date 

November 18, 2014 

 
To 

Hon. Ronald B. Robie, Chair 

Center for Judiciary Education and Research 

(CJER) Governing Board  

Ms. Diane E. Cowdrey, CJER Director 

 
From 

Hon. Richard Blake 

Hon. Dennis Perluss  

Cochairs, California Tribal Court–State Court 

Forum 

 
Subject 

Integration of Federal Indian Law into State 

Judicial Branch Programs and Resources 

 Action Requested 

Please Review 

 
Deadline 

N/A 

 
Contact 

Jennifer Walter, Supervising Attorney 

415-865-7686 phone 

415-865-7217 fax 

jennifer.walter@jud.ca.gov 

 

 

On behalf of the California Tribal Court–State Court Forum (forum), we write to request that you 

consider integrating federal Indian law into educational programs and resources conducted and 

developed by the Center for Judiciary Education and Research (CJER). 

 

As discussed in greater depth in the attached jurisdictional resource for California judicial 

officers, federal Indian law is complex and may arise before California state court judicial 

officers sitting in all assignments including civil, small claims, criminal, family, juvenile, mental 

health, probate, and traffic. 

 

For several years now, the members of the forum have worked to identify issues of mutual 

concern and potential solutions to those problems in a variety of areas. A number of significant 

accomplishments have resulted including recently passed Judicial Council (council) sponsored 
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legislation to deal specifically with the recognition and enforcement of tribal court money 

judgments, which was a joint effort between the forum and the Civil and Small Claims Advisory 

Committee.
1
  There were also several joint efforts between the forum and the Family and 

Juvenile Law Advisory Committee resulting in changes to rules and forms and council sponsored 

legislation. A subcommittee of the forum worked with a subcommittee of the Probate and Mental 

Health Advisory Committee for joint submissions to the California Law Revision Commission 

on the adoption of the Uniform Adult Guardianship and Protection Proceedings Jurisdiction Act. 

 

In all of the forum’s work with other council advisory committees, the common thread is surprise 

at the extent and variety of issues and subject areas in which questions of federal Indian law can 

arise and hunger for more information, resources and education on these issues. 

 

By way of example, in civil cases (including small claims), if the parties include a tribe, an arm 

of the tribe or in some instances tribal individuals, or if the subject of the action took place on 

tribal land or involves trust assets, the court’s jurisdiction may be affected. 

 

In criminal assignments, the court may have to interpret PL-280 to determine whether a 

particular act is subject to state court jurisdiction or must be handled by a tribal court.  Issues 

involving tribal sovereign immunity may arise or the court might encounter issues involving the 

service or execution of search warrants or subpoenas on tribal lands. 

 

In family proceedings, in addition to the need to consider the applicability of the Indian Child 

Welfare Act (ICWA) (25 U.S.C. § 1901 et seq.) in cases involving tribal individuals, events on 

tribal lands, or tribal trust assets, the court may need to consider whether there are any ongoing 

tribal court proceedings, and if so, the effect of the Uniform Child Custody Jurisdiction and 

Enforcement Act and the Uniform Interstate Family Support Act. 

 

In juvenile assignments, judges must be well-versed in the effect and requirements of ICWA. 

 

In probate cases, the court must be aware of ICWA in guardianship proceedings and also may 

need to consider the status of tribal trust assets in other types of cases. 

 

In traffic assignments, the court must consider the status of lands where an issue arises and 

whether the particular issue under the Motor Vehicle Code could be considered criminal 

prohibitory or civil regulatory and the effect of that classification on jurisdiction. 

 

                                                 
1
 See http://www.leginfo.ca.gov/pub/13-14/bill/sen/sb_0401-0450/sb_406_bill_20140106_amended_sen_v98.pdf  

http://www.leginfo.ca.gov/pub/13-14/bill/sen/sb_0401-0450/sb_406_bill_20140106_amended_sen_v98.pdf
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Further, there are now more than 300 tribal courts operating across the country and more than 20 

located in California. Tribal police forces and other justice agencies are expanding.  As a result, 

in all judicial assignments, there is a need to understand the potential for concurrent tribal court 

jurisdiction and the involvement of tribal justice agencies. As more tribal courts and tribal justice 

systems are established, it will become increasingly important for judicial officers to be aware of 

how issues of federal Indian law may arise in their courts and how to interact with tribal courts 

and justice systems in a principled, coherent, consistent, and respectful manner. To this end, it 

will be important for all judicial officers to receive more training on federal Indian law. 

 

Currently, with the exception of juvenile and family law where there is discussion of ICWA, 

federal Indian law is not incorporated into most CJER education and resources. The forum would 

like to partner with the CJER governing board to work on incorporating federal Indian law 

comprehensively into CJER products.  

 



 

JURISDICTIONAL ISSUES IN CASES INVOLVING FEDERAL INDIAN 

LAW: A GUIDE FOR CALIFORNIA COURTS 

Introduction 

When dealing with tribes, tribal members, events that occur in Indian country or anything to do 

with tribal property or uniquely Indian interests, courts should be aware that federal Indian law 

may affect their personal, subject matter and in rem jurisdiction. 

What follows is a very brief overview of some basic principles of federal Indian law, which may 

assist judicial officers recognize when cases before them implicate federal Indian law issues. 

Because of the complexity of federal Indian law, courts should ask counsel for briefing when 

these issues arise. 

Overview of California Indians and Tribal Justice 

California Indian Tribes and Territory 

California currently has approximately 110 federally recognized tribes,
1 

with nearly 100 separate 

reservations or rancherias.
2
  In addition, there are currently 81 groups petitioning for federal 

recognition.
3
  In the 2010 census roughly 725,000 California citizens identified as American 

Indian or Alaska Native either alone or in combination with other ethnicities.
4
  This represents 

roughly 14% of the entire American Indian/Alaska Native population of the United States. More 

information about California’s American Indian/ Alaska Native population can be found at 

http://www.courts.ca.gov/3066.htm. See 

http://www.waterplan.water.ca.gov/tribal2/docs/GW_Basins_and_Tribal_Trust_Lands_map.pdf for map 

of California Indian country.  

                                                      
1
 See www.bia.gov/cs/groups/public/documents/text/idc006989.pdf  

2
 Some tribes remain “landless”, meaning they have no land in trust for their members, while other tribes may have 

more than one reservation or rancheria. 
3
 As of November 12, 2013. See www.bia.gov/cs/groups/xofa/documents/text/idc1-024418.pdf  

4
 See www.census.gov/prod/cen2010/briefs/c2010br-10.pdf  

http://www.courts.ca.gov/3066.htm
http://www.waterplan.water.ca.gov/tribal2/docs/GW_Basins_and_Tribal_Trust_Lands_map.pdf
http://www.bia.gov/cs/groups/public/documents/text/idc006989.pdf
http://www.bia.gov/cs/groups/xofa/documents/text/idc1-024418.pdf
http://www.census.gov/prod/cen2010/briefs/c2010br-10.pdf


Indian Law: General Principles Relating to Jurisdiction  

Overview 

General Rules (these rules apply in California unless modified 

by Public Law 280)   

Tribes are sovereign and have exclusive inherent jurisdiction over their territory and members 

(even outside territory), but not necessarily jurisdiction over non-Indians even within tribal 

territory. 

Tribes are under the exclusive and plenary jurisdiction of the federal congress, which may 

restrict or abolish jurisdiction and sovereignty. The federal government has exercised this power 

a number of times to limit tribal jurisdiction, assume federal jurisdiction over a number of areas, 

and delegate that jurisdiction to some states.  Congress has granted limited jurisdictional 

authority to the federal courts (under the General Crimes Act, 18 USC § 1153, and the Major 

Crimes Act, 18 USC § 1152) and to state courts (for example under Public Law 280).5  
Congress 

has imposed limits on tribal courts through the Indian Civil Rights Act (ICRA) ( 25 USC § 1301-

1303). 

As a general rule state laws do not apply to Indian country or govern the activities of Indians in 

Indian country. 

Public Law 280 (Pub.L. 83–280, August 15, 1953, now codified at 

 18 U.S.C. § 1162, 28 U.S.C. § 1360, and 25 U.S.C. §§ 1321–1326) 

The general jurisdictional scheme was altered in California by Public Law 280 enacted by 

Congress in 1953. Public Law 280 transferred federal criminal jurisdiction and conferred some 

civil jurisdiction on states and state courts in the six mandatory Public Law 280 states, including 

California. Public Law 280 is now codified in federal law as 28 U.S.C. § 1360 regarding civil 

jurisdiction and 18 U.S.C. § 1162 regarding criminal jurisdiction.
6
 

The U.S. Supreme Court in California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202 

described Public Law 280’s effect on California’s civil and criminal jurisdiction in Indian 

country
7
: 

In Pub L. 280, Congress expressly granted six States, including California, 

jurisdiction over specified areas of Indian country within the States and provided 

for the assumption of jurisdiction by other States.  In § 2 [18 U.S.C. § 1162], 

California was granted broad criminal jurisdiction over offenses committed by or 

against Indians within all Indian country within the State.  Section 4’s [28 U.S.C. 

§ 1360] grant of civil jurisdiction was more limited.  In Bryan v. Itasca County, 

                                                      
5
 Public Law 83–280, August 15, 1953 

6
 See attached statutes. 

7
 For more information about Indian country, see section below on Indian Country. 

http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00678.htm
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00679.htm
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00679.htm
http://www.tribal-institute.org/lists/pl280.htm
http://legislink.org/us/pl-83-280
http://en.wikipedia.org/wiki/Title_18_of_the_United_States_Code
http://www.law.cornell.edu/uscode/18/1162.html
http://en.wikipedia.org/wiki/Title_28_of_the_United_States_Code
http://www.law.cornell.edu/uscode/28/1360.html
http://en.wikipedia.org/wiki/Title_25_of_the_United_States_Code
http://www.law.cornell.edu/uscode/25/1321.html
http://www.law.cornell.edu/uscode/25/1326.html
http://legislink.org/us/pl-83-280


426 U.S. 373 (1976), we interpreted § 4 to grant States jurisdiction over private 

civil litigation involving reservation Indians in state court, but not to grant 

general civil regulatory authority.  Id., at 385, 388-390.  Accordingly, when a 

State seeks to enforce a law within an Indian reservation under the authority of 

Pub. L. 280 it must be determined whether the law is criminal in nature, and thus 

fully applicable to the reservation under § 2, or civil in nature, and applicable only 

as it may be relevant to private civil litigation in state court. (480 U.S. at pp. 207-

208; emphasis added) 

The “criminal/prohibitory” versus “civil/regulatory” distinction was set out by the Court in 

Cabazon as follows: 

[I]f the intent of a state law is generally to prohibit certain conduct, it falls within 

Pub. L. 280’s grant of criminal jurisdiction, but if the state law generally permits 

the conduct at issue, subject to regulation, it must be classified as civil/regulatory 

and Publ. L. 280 does not authorize its enforcement on an Indian reservation. (480 

U.S. at p. 209) 

In terms of civil jurisdiction, therefore, the effect of Public Law 280 was to grant Indians access 

to state court forums to resolve disputes.  It did not give the state jurisdiction to impose civil 

regulatory laws on the tribes or tribal territory.  The fact there are misdemeanor criminal 

penalties for violations of a law is not sufficient, in and of itself, to convert a law from 

civil/regulatory to criminal/prohibitory under Public Law 280.  Further, Public Law 280 applies 

only to state laws of general application; local ordinances do not apply.  

Status of Tribes 

Due to the unique history of federal-tribal and state-tribal relations, not all Indian tribes enjoy the 

same legal status.  In general, only “federally-recognized” Indian tribes (those tribes that still 

enjoy a government-to-government relationship with the U.S. Government) trigger unique 

jurisdictional considerations for state courts. Federal recognition is required for the tribe to be 

considered a “sovereign” entity under federal Indian law. The federal government periodically 

issues a list of “Indian Entities Recognized and Eligible to Receive Services from the United 

States Bureau of Indian Affairs,” which can be found on the Bureau of Indian Affairs (BIA) 

website..8 

Tribes that are not federally-recognized are often referred to as “non-recognized” or 

“unrecognized” tribes. Some of these non-recognized tribes enjoy state recognition and are 

referred to as “state-recognized” tribes.  Some state laws expressly confer certain rights or 

opportunities on non-recognized tribes and state-recognized tribes, but these do not affect the 

                                                      
8
 www.bia.gov/cs/groups/public/documents/text/idc006989.pdf  



court’s jurisdiction.
9 Many unrecognized tribes are now petitioning or otherwise seeking federal 

recognition.  If that recognition is granted, it will affect the court’s jurisdiction. Further 

references to “tribe” herein mean a federally-recognized tribe. 

Tribal Sovereignty 

Federally recognized tribes possess the inherent powers of a sovereign government, except as 

limited by the federal government through treaties, statutes, and common law. This includes the 

right to determine their own membership, govern themselves, their citizens and their territory, 

establish laws and establish their own tribal justice systems including tribal police and tribal 

courts. Further, tribes also enjoy sovereign immunity and cannot be sued in federal or state court 

unless Congress has authorized the suit or the tribe has waived its immunity.
10

 

Indian Status 

Individuals who are before the court and members of a tribe or eligible for membership in a tribe 

can trigger unique jurisdictional considerations for state courts. A tribe’s jurisdiction over such 

individuals is determined by tribal law.   

Eligibility for tribal membership is determined exclusively by tribal law.  In contrast, who is 

considered “Indian” for purposes of federal or state law can vary depending on the applicable 

statute and cases interpreting it. Someone who is recognized as a tribal member by his or her 

tribe may not be recognized as “Indian” under applicable federal or state law. By the same token, 

someone who is an “Indian” within the meaning of federal or state law may not be eligible for 

tribal membership under tribal law. 

State courts must also be aware that in some situations non-member Indians and non-Indians 

may also be subject to a tribe’s jurisdiction.  The scope of a tribe’s jurisdiction over non-member 

Indians and non-Indians is a complex and fact-dependent question determined by federal 

common law. Before ruling, judicial officers are strongly encouraged to request briefing from the 

parties on these issues when they arise.   

Indian Country 

The phrase “Indian country” has a specific definition for purposes of federal criminal law, which 

has been held to apply in the civil context as well.
11

 

Except as otherwise provided in sections 1154 and 1156 of this title, the term 

“Indian country,” as used in this chapter, means (a) all land within the limits of 

                                                      
9
 For example, Welf. & Inst. Code § 306.6 and Fam. Code § 185 authorize the state court to allow non-recognized 

tribes to participate in Indian child custody proceedings involving their descendants. 
10

  See, e.g., Kiowa Tribe v. Mfg. Techs., Inc. (1998) 532 U.S. 751, 754. 
11 

18 U.S.C. § 1151; California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202, 208 n.5. 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.10&fn=_top&sv=Split&tc=-1&docname=18USCAS1154&ordoc=1858508&findtype=L&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&mt=California
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.10&fn=_top&sv=Split&tc=-1&docname=18USCAS1156&ordoc=1858508&findtype=L&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&mt=California


any Indian reservation under the jurisdiction of the United States Government, 

notwithstanding the issuance of any patent, and, including rights-of-way running 

through the reservation, (b) all dependent Indian communities within the borders 

of the United States whether within the original or subsequently acquired territory 

thereof, and whether within or without the limits of a state, and (c) all Indian 

allotments, the Indian titles to which have not been extinguished, including rights-

of-way running through the same. 

However, the definition can vary for purposes of some federal and state statutes. 

Indian country is comprised of lands within the recognized territorial jurisdiction of a tribe.  As a 

general rule, tribes retain jurisdiction over persons, property, and occurrences in Indian country, 

and states have no jurisdiction in Indian country.  However, Congress has constitutional 

authority to assert federal jurisdiction in Indian country and to delegate its jurisdiction to states.  

Property Status 

Although Public Law 280 gave California courts adjudicative jurisdiction over civil causes of 

action arising in Indian country that jurisdiction is limited. California courts do not have 

jurisdiction to make orders authorizing the alienation, encumbrance, or taxation of any real or 

personal property belonging to an Indian or tribe that is held in trust by the federal government 

(called “trust property”) or is subject to a restriction against alienation imposed by the federal 

government (called “restricted property”).
12

 

When state courts are asked to make orders relating to the real or personal property of an Indian 

or a tribe, they must therefore consider whether the property is trust property or restricted 

property.  Examples of such property include land owned by the United States that has been set 

aside for the exclusive use and benefit of a tribe (“tribal trust land”), allotments of land owned by 

the United States and held in trust for an individual Indian, and Individual Indian Money (IIM) 

accounts managed by the federal government. 

Adjudicative Versus Legislative Jurisdiction 

When faced with a case involving a tribe, an Indian individual or circumstances arising inc, a 

state court must consider whether it has adjudicative jurisdiction, meaning the authority of courts 

to entertain a suit, decide a case and impose an order.  However, even when it has adjudicative 

jurisdiction, the court must also consider what law governs the suit. This involves an analysis of 

whether the federal, tribal or state law at issue applies to the parties, transaction or occurrence in 

                                                      
12

 28 U.S.C. § 1360(b). 



question. In other words, does the federal, tribal or state government have legislative 

jurisdiction?
13

 

In some cases, a state court may have adjudicative jurisdiction but the forum lacks legislative 

jurisdiction.  In rare cases, the state court may have legislative jurisdiction without having 

adjudicative jurisdiction.  When these questions arise in a case involving questions of Indian law, 

state courts are strongly encouraged to request briefing from the parties before ruling. 

Requirement to Apply Tribal Law 

In addition to considering whether which state laws apply to the settlement of disputes arising in 

Indian country, the court may have to consider the applicability of tribal law. The section of 

Public Law 280 that extends state court civil adjudicative jurisdiction to disputes involving and 

between Indians arising in Indian County mandates that: 

 (c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe, band, or 

community in the exercise of any authority which it may possess shall, if not inconsistent with 

any applicable civil law of the State, be given full force and effect in the determination of civil 

causes of action pursuant to this section. 

Issues  Around Personal, Subject Matter and in rem 
Jurisdiction 

Personal Jurisdiction 

Indian or Tribal Petitioner/Plaintiff 

In general, a state court has jurisdiction to entertain suits brought by Indians or tribes against an 

Indian or non-Indian respondent/defendant for claims arising in or outside of Indian country.  In 

rare circumstances, however, state adjudicative jurisdiction over non-Indian defendants for 

causes arising in Indian country may be pre-empted by federal law.
14

 

Indian or Tribal Respondent/Defendant 

The state court may not exercise jurisdiction over a respondent or defendant tribe unless the tribe 

has waived its sovereign immunity or Congress has authorized the suit.  This is true even for 

cases involving off-reservation activity.
15

 Tribal sovereign immunity can extend to tribal 

enterprises that are “arms of the tribe” and to representatives of the tribe acting in their official 

capacity. The court should ask for briefing on the issue if a question arises to whether tribal 

                                                      
13

 See Bryan v. Itasca County, 426 U.S. 373, 390, 96 S.Ct. 2102, 48 L.Ed.2d 710 (1976) and Doe v Mann (2005) 

415 F.3d 1038 (9th Circuit). 
14

 Three Affiliated Tribes of the Ft. Berthold Reservation v. World Eng’g. P.C. (1986) 476 U.S. 877; Three Affiliated 

Tribes of the Ft. Berthold Reservation v. World Eng’g. P.C. (1984) 467 U.S. 138. 
15

 Kiowa Tribe v. Mfg. Techs., Inc. (1998) 523 U.S. 751. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976142397
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976142397


sovereign immunity extends to a given enterprise or individual representative of the tribe or to a 

specific activity. 

State courts have jurisdiction over suits against Indians arising outside Indian country.
16

 

In cases where the cause of action arises in Indian country, a state court may lack personal 

jurisdiction over an Indian respondent or defendant who resides in Indian country if the 

individual lacks sufficient contacts outside of Indian country in California and does not 

voluntarily submit to the state court’s jurisdiction. In general, though, most Indians residing 

within the state of California will have sufficient contacts with the state on which to base 

personal jurisdiction. 

Subject Matter Jurisdiction 

Non-discriminatory state laws apply to tribes and their members when outside Indian country 

unless federal law provides otherwise.
17

  As a result of Public Law 280, state courts also have 

adjudicatory jurisdiction over causes of action arising in Indian country.
18

  However, Public Law 

280 also limits the state’s adjudicative jurisdiction in significant ways.  For example, state courts 

do not have jurisdiction to enforce state civil/regulatory laws.
19

  State courts also cannot enforce 

local County laws in Indian country.
20

  

In rem Jurisdiction 

State courts have no jurisdiction to “…  adjudicate, in probate proceedings or otherwise, the 

ownership or right to possession … or of any interest therein… of any real or personal property, 

including water rights, belonging to any Indian or any Indian tribe, band, or community that is 

held in trust by the United States or is subject to a restriction against alienation imposed by the 

United States.”
21

 

Effect of Indian Gaming Regulatory Act 

The Indian Gaming Act (“IGRA”) affects jurisdiction delegated to California state courts under 

Public Law 280.
22

  Specifically, IGRA provides for exclusive federal jurisdiction over tribal 

violations of state gaming laws
23

 and civil actions involving Indian gaming and gaming contract 

                                                      
16

 Jicarilla Apache Tribe v. Bd. Of County Comm’rs (N.M. 1994) 883 P.2d 136. 
17

 Mescalero Apache Tribe v. Jones (1973) 411 U.S. 145. 
18

 25 U.S.C. § 1322(c); 28 U.S.C. § 1360(a). 
19

 California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202. 
20

 Santa Rosa Band v. Kings County (9
th

 Circ. 1975) 532 F.2d 655. 
21

 28 U.S.C. § 1360 (b). 
22

 25 U.S.C. § 2701 et seq. (“IGRA”). 
23

 Sycuan Band of Mission Indians v. Roache (9th Circ. 1994) 38 F.3d 402, 407, amended, (1995) 54 F.3d 535. 



disputes.
24

  However, Class III gaming compacts between the State of California and California 

tribes may give rise to state jurisdiction that would otherwise be preempted.
25

 

Cultural Property 

There are unique considerations surrounding tribal cultural property and sacred sites. 

Hunting, fishing, gathering rights 

Public Law-280 preserved Indian and tribal rights concerning hunting, trapping and fishing.  

This reservation is reflected in state law.
26

 

Tribal Court Jurisdiction and Proceedings 

Tribal Courts in California 

Not all tribes have tribal courts or judicial bodies.  With the enactment of Public Law 280, the 

federal government withdrew funding to tribes in Public Law 280 states for law enforcement and 

tribal justice system services.
27

 From the early 1970’s, tribes in non -Public Law-280 states 

experienced an increase from approximately $1.5 million in 1972 to over $10 million in 1990 in 

federal funding for tribal justice systems, whereas tribes in Public Law 280 states were largely 

excluded from this new funding.
28

 In California, less than 1 percent of the national federal law 

enforcement budget had been allocated to California for tribal justice development.
29

 This lack of 

federal support precluded or delayed the growth of tribal law enforcement and justice systems in 

California. 

As a result, many tribes in California lack tribal courts or have courts that exercise only civil 

jurisdiction over internal tribal matters.  For a description of the tribal courts in California and 

the case types over which they are exercising jurisdiction, see the online California Tribal Courts 

Directory.
30

   

 

The Tribal Court-State Court Forum, established in 2010 and now continued as a formal Judicial 

Council advisory committee under rule 10.60 of the California Rules of Court, is working on 

identifying and addressing areas of concurrent jurisdiction and establishing mechanisms for the 

allocation, sharing and transfer of jurisdiction.
31

 

 

                                                      
24 

Great W. Casinos, Inc. v. Morongo Band of Mission Indians (1999) 88 Cal.Rptr.2d 828. 
25 

25 U.S.C. §2710(d)(3)(C). 
26

 See 18 U.S.C. § 1162 (b); California Fish and Game Code §§12300, 16000 et seq. 
27

 See Carole Goldberg-Ambrose and Duane Champagne, A Second Century of Dishonor: Federal Inequities and 

California Tribes, A report prepared for the Advisory Council on California Indian Policy 27 March 1996 (on file at 

the UCLA American Indian Studies Library. 
28

 Id. 
29

 Id. 
30

 See www.courts.ca.gov/14400.htm (as of September 15, 2014). 
31

 See www.courts.ca.gov/documents/Tribal-ForumFactsheet.pdf (as of September 15, 2014). 

http://www.courts.ca.gov/14400.htm
http://www.courts.ca.gov/documents/Tribal-ForumFactsheet.pdf


While tribes are recognized as sovereign, they are not “states” for the purposes of the full faith 

and credit requirements of Article IV of the U.S. Constitution.  There is general consensus (but 

no Supreme Court authority on point) that tribes are not encompassed by the federal full faith 

and credit statute (28 U.S.C. §1738).  There are, however, a number of relevant federal and state 

provisions that mandate full faith and credit for and between tribal courts: 

 Indian Child Welfare Act (25 U.S.C. § 1911 (d)) 

 Violence Against Women Act (18 U.S.C. § 2265) 

 Child Support Enforcement Act (28 U.S.C. § 1738 B) 

 Uniform Child Custody Jurisdiction and Enforcement Act (Family Code §3404) 

 Tribal Court Civil Money Judgment Act (Code of Civil Procedure §§ 1730 – 

1742)32
 

 Interstate and International Depositions and Discovery Act (Code of Civil 

Procedure §§ 2029.100-2029.900 defines “State” to include tribe) 

  Interstate Jurisdiction, Transfer, and Recognition: California Conservatorship 

Jurisdiction Act (Probate Code §§ 1980 – 2033 with specific provisions 

regarding tribes at §§ 2031-2033)
33

 

Where there is no specific statutory mandate for full faith and credit, the general rule is that tribal 

court orders are entitled to comity.
34

  Accordingly, judgments from tribal courts not governed by 

any of the specific statutes above should be recognized and enforced unless there are grounds not 

to recognize and enforce the specific judgment.35
 

In all instances where a tribal court might be exercising concurrent jurisdiction, the state court 

should try to determine whether there is a pending tribal court action and, if so, seek briefing 

from the parties on whether it is appropriate for the state court to proceed in light of the pending 

tribal court proceedings. Courts should endeavor to avoid duplicative and inconsistent judgments 

from different courts. 

                                                      
32

 Effective January 1, 2015. 
33

 Effective January 1, 2016. 
34

 Wilson v. Marchington, (1997) 127 F.3d 805 (9th Cir.) 
35

 According to the Marchington court, the mandatory grounds not to recognize and enforce a judgment are: (1) the 

tribal court did not have both personal and subject matter jurisdiction; (2) the defendant was not afforded due 

process of law. Discretionary grounds not to recognize and enforce are: (1) the judgment was obtained by fraud; (2) 

the judgment conflicts with another final judgment that is entitled to recognition; (3) the judgment is inconsistent 

with the parties' contractual choice of forum; or (4) recognition of the judgment, or the cause of action upon which it 

is based, is against the public policy of the United States or the forum state in which recognition of the judgment is 

sought. 
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On behalf of the California Tribal Court–State Court Forum (forum), we write to request that you 

consider integrating federal Indian law into educational programs and resources conducted and 

developed by the Center for Judiciary Education and Research (CJER). 

 

As discussed in greater depth in the attached jurisdictional resource for California judicial 

officers, federal Indian law is complex and may arise before California state court judicial 

officers sitting in all assignments including civil, small claims, criminal, family, juvenile, mental 

health, probate, and traffic. 

 

For several years now, the members of the forum have worked to identify issues of mutual 

concern and potential solutions to those problems in a variety of areas. A number of significant 

accomplishments have resulted including recently passed Judicial Council (council) sponsored 
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legislation to deal specifically with the recognition and enforcement of tribal court money 

judgments, which was a joint effort between the forum and the Civil and Small Claims Advisory 

Committee.
1
  There were also several joint efforts between the forum and the Family and 

Juvenile Law Advisory Committee resulting in changes to rules and forms and council sponsored 

legislation. A subcommittee of the forum worked with a subcommittee of the Probate and Mental 

Health Advisory Committee for joint submissions to the California Law Revision Commission 

on the adoption of the Uniform Adult Guardianship and Protection Proceedings Jurisdiction Act. 

 

In all of the forum’s work with other council advisory committees, the common thread is surprise 

at the extent and variety of issues and subject areas in which questions of federal Indian law can 

arise and hunger for more information, resources and education on these issues. 

 

By way of example, in civil cases (including small claims), if the parties include a tribe, an arm 

of the tribe or in some instances tribal individuals, or if the subject of the action took place on 

tribal land or involves trust assets, the court’s jurisdiction may be affected. 

 

In criminal assignments, the court may have to interpret PL-280 to determine whether a 

particular act is subject to state court jurisdiction or must be handled by a tribal court.  Issues 

involving tribal sovereign immunity may arise or the court might encounter issues involving the 

service or execution of search warrants or subpoenas on tribal lands. 

 

In family proceedings, in addition to the need to consider the applicability of the Indian Child 

Welfare Act (ICWA) (25 U.S.C. § 1901 et seq.) in cases involving tribal individuals, events on 

tribal lands, or tribal trust assets, the court may need to consider whether there are any ongoing 

tribal court proceedings, and if so, the effect of the Uniform Child Custody Jurisdiction and 

Enforcement Act and the Uniform Interstate Family Support Act. 

 

In juvenile assignments, judges must be well-versed in the effect and requirements of ICWA. 

 

In probate cases, the court must be aware of ICWA in guardianship proceedings and also may 

need to consider the status of tribal trust assets in other types of cases. 

 

In traffic assignments, the court must consider the status of lands where an issue arises and 

whether the particular issue under the Motor Vehicle Code could be considered criminal 

prohibitory or civil regulatory and the effect of that classification on jurisdiction. 

 

                                                 
1
 See http://www.leginfo.ca.gov/pub/13-14/bill/sen/sb_0401-0450/sb_406_bill_20140106_amended_sen_v98.pdf  

http://www.leginfo.ca.gov/pub/13-14/bill/sen/sb_0401-0450/sb_406_bill_20140106_amended_sen_v98.pdf
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Further, there are now more than 300 tribal courts operating across the country and more than 20 

located in California. Tribal police forces and other justice agencies are expanding.  As a result, 

in all judicial assignments, there is a need to understand the potential for concurrent tribal court 

jurisdiction and the involvement of tribal justice agencies. As more tribal courts and tribal justice 

systems are established, it will become increasingly important for judicial officers to be aware of 

how issues of federal Indian law may arise in their courts and how to interact with tribal courts 

and justice systems in a principled, coherent, consistent, and respectful manner. To this end, it 

will be important for all judicial officers to receive more training on federal Indian law. 

 

Currently, with the exception of juvenile and family law where there is discussion of ICWA, 

federal Indian law is not incorporated into most CJER education and resources. The forum would 

like to partner with the CJER governing board to work on incorporating federal Indian law 

comprehensively into CJER products.  

 



 

JURISDICTIONAL ISSUES IN CASES INVOLVING FEDERAL INDIAN 

LAW: A GUIDE FOR CALIFORNIA COURTS 

Introduction 

When dealing with tribes, tribal members, events that occur in Indian country or anything to do 

with tribal property or uniquely Indian interests, courts should be aware that federal Indian law 

may affect their personal, subject matter and in rem jurisdiction. 

What follows is a very brief overview of some basic principles of federal Indian law, which may 

assist judicial officers recognize when cases before them implicate federal Indian law issues. 

Because of the complexity of federal Indian law, courts should ask counsel for briefing when 

these issues arise. 

Overview of California Indians and Tribal Justice 

California Indian Tribes and Territory 

California currently has approximately 110 federally recognized tribes,
1 

with nearly 100 separate 

reservations or rancherias.
2
  In addition, there are currently 81 groups petitioning for federal 

recognition.
3
  In the 2010 census roughly 725,000 California citizens identified as American 

Indian or Alaska Native either alone or in combination with other ethnicities.
4
  This represents 

roughly 14% of the entire American Indian/Alaska Native population of the United States. More 

information about California’s American Indian/ Alaska Native population can be found at 

http://www.courts.ca.gov/3066.htm. See 

http://www.waterplan.water.ca.gov/tribal2/docs/GW_Basins_and_Tribal_Trust_Lands_map.pdf for map 

of California Indian country.  

                                                      
1
 See www.bia.gov/cs/groups/public/documents/text/idc006989.pdf  

2
 Some tribes remain “landless”, meaning they have no land in trust for their members, while other tribes may have 

more than one reservation or rancheria. 
3
 As of November 12, 2013. See www.bia.gov/cs/groups/xofa/documents/text/idc1-024418.pdf  

4
 See www.census.gov/prod/cen2010/briefs/c2010br-10.pdf  

http://www.courts.ca.gov/3066.htm
http://www.waterplan.water.ca.gov/tribal2/docs/GW_Basins_and_Tribal_Trust_Lands_map.pdf
http://www.bia.gov/cs/groups/public/documents/text/idc006989.pdf
http://www.bia.gov/cs/groups/xofa/documents/text/idc1-024418.pdf
http://www.census.gov/prod/cen2010/briefs/c2010br-10.pdf


Indian Law: General Principles Relating to Jurisdiction  

Overview 

General Rules (these rules apply in California unless modified 

by Public Law 280)   

Tribes are sovereign and have exclusive inherent jurisdiction over their territory and members 

(even outside territory), but not necessarily jurisdiction over non-Indians even within tribal 

territory. 

Tribes are under the exclusive and plenary jurisdiction of the federal congress, which may 

restrict or abolish jurisdiction and sovereignty. The federal government has exercised this power 

a number of times to limit tribal jurisdiction, assume federal jurisdiction over a number of areas, 

and delegate that jurisdiction to some states.  Congress has granted limited jurisdictional 

authority to the federal courts (under the General Crimes Act, 18 USC § 1153, and the Major 

Crimes Act, 18 USC § 1152) and to state courts (for example under Public Law 280).5  
Congress 

has imposed limits on tribal courts through the Indian Civil Rights Act (ICRA) ( 25 USC § 1301-

1303). 

As a general rule state laws do not apply to Indian country or govern the activities of Indians in 

Indian country. 

Public Law 280 (Pub.L. 83–280, August 15, 1953, now codified at 

 18 U.S.C. § 1162, 28 U.S.C. § 1360, and 25 U.S.C. §§ 1321–1326) 

The general jurisdictional scheme was altered in California by Public Law 280 enacted by 

Congress in 1953. Public Law 280 transferred federal criminal jurisdiction and conferred some 

civil jurisdiction on states and state courts in the six mandatory Public Law 280 states, including 

California. Public Law 280 is now codified in federal law as 28 U.S.C. § 1360 regarding civil 

jurisdiction and 18 U.S.C. § 1162 regarding criminal jurisdiction.
6
 

The U.S. Supreme Court in California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202 

described Public Law 280’s effect on California’s civil and criminal jurisdiction in Indian 

country
7
: 

In Pub L. 280, Congress expressly granted six States, including California, 

jurisdiction over specified areas of Indian country within the States and provided 

for the assumption of jurisdiction by other States.  In § 2 [18 U.S.C. § 1162], 

California was granted broad criminal jurisdiction over offenses committed by or 

against Indians within all Indian country within the State.  Section 4’s [28 U.S.C. 

§ 1360] grant of civil jurisdiction was more limited.  In Bryan v. Itasca County, 

                                                      
5
 Public Law 83–280, August 15, 1953 

6
 See attached statutes. 

7
 For more information about Indian country, see section below on Indian Country. 

http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00678.htm
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00679.htm
http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00679.htm
http://www.tribal-institute.org/lists/pl280.htm
http://legislink.org/us/pl-83-280
http://en.wikipedia.org/wiki/Title_18_of_the_United_States_Code
http://www.law.cornell.edu/uscode/18/1162.html
http://en.wikipedia.org/wiki/Title_28_of_the_United_States_Code
http://www.law.cornell.edu/uscode/28/1360.html
http://en.wikipedia.org/wiki/Title_25_of_the_United_States_Code
http://www.law.cornell.edu/uscode/25/1321.html
http://www.law.cornell.edu/uscode/25/1326.html
http://legislink.org/us/pl-83-280


426 U.S. 373 (1976), we interpreted § 4 to grant States jurisdiction over private 

civil litigation involving reservation Indians in state court, but not to grant 

general civil regulatory authority.  Id., at 385, 388-390.  Accordingly, when a 

State seeks to enforce a law within an Indian reservation under the authority of 

Pub. L. 280 it must be determined whether the law is criminal in nature, and thus 

fully applicable to the reservation under § 2, or civil in nature, and applicable only 

as it may be relevant to private civil litigation in state court. (480 U.S. at pp. 207-

208; emphasis added) 

The “criminal/prohibitory” versus “civil/regulatory” distinction was set out by the Court in 

Cabazon as follows: 

[I]f the intent of a state law is generally to prohibit certain conduct, it falls within 

Pub. L. 280’s grant of criminal jurisdiction, but if the state law generally permits 

the conduct at issue, subject to regulation, it must be classified as civil/regulatory 

and Publ. L. 280 does not authorize its enforcement on an Indian reservation. (480 

U.S. at p. 209) 

In terms of civil jurisdiction, therefore, the effect of Public Law 280 was to grant Indians access 

to state court forums to resolve disputes.  It did not give the state jurisdiction to impose civil 

regulatory laws on the tribes or tribal territory.  The fact there are misdemeanor criminal 

penalties for violations of a law is not sufficient, in and of itself, to convert a law from 

civil/regulatory to criminal/prohibitory under Public Law 280.  Further, Public Law 280 applies 

only to state laws of general application; local ordinances do not apply.  

Status of Tribes 

Due to the unique history of federal-tribal and state-tribal relations, not all Indian tribes enjoy the 

same legal status.  In general, only “federally-recognized” Indian tribes (those tribes that still 

enjoy a government-to-government relationship with the U.S. Government) trigger unique 

jurisdictional considerations for state courts. Federal recognition is required for the tribe to be 

considered a “sovereign” entity under federal Indian law. The federal government periodically 

issues a list of “Indian Entities Recognized and Eligible to Receive Services from the United 

States Bureau of Indian Affairs,” which can be found on the Bureau of Indian Affairs (BIA) 

website..8 

Tribes that are not federally-recognized are often referred to as “non-recognized” or 

“unrecognized” tribes. Some of these non-recognized tribes enjoy state recognition and are 

referred to as “state-recognized” tribes.  Some state laws expressly confer certain rights or 

opportunities on non-recognized tribes and state-recognized tribes, but these do not affect the 

                                                      
8
 www.bia.gov/cs/groups/public/documents/text/idc006989.pdf  



court’s jurisdiction.
9 Many unrecognized tribes are now petitioning or otherwise seeking federal 

recognition.  If that recognition is granted, it will affect the court’s jurisdiction. Further 

references to “tribe” herein mean a federally-recognized tribe. 

Tribal Sovereignty 

Federally recognized tribes possess the inherent powers of a sovereign government, except as 

limited by the federal government through treaties, statutes, and common law. This includes the 

right to determine their own membership, govern themselves, their citizens and their territory, 

establish laws and establish their own tribal justice systems including tribal police and tribal 

courts. Further, tribes also enjoy sovereign immunity and cannot be sued in federal or state court 

unless Congress has authorized the suit or the tribe has waived its immunity.
10

 

Indian Status 

Individuals who are before the court and members of a tribe or eligible for membership in a tribe 

can trigger unique jurisdictional considerations for state courts. A tribe’s jurisdiction over such 

individuals is determined by tribal law.   

Eligibility for tribal membership is determined exclusively by tribal law.  In contrast, who is 

considered “Indian” for purposes of federal or state law can vary depending on the applicable 

statute and cases interpreting it. Someone who is recognized as a tribal member by his or her 

tribe may not be recognized as “Indian” under applicable federal or state law. By the same token, 

someone who is an “Indian” within the meaning of federal or state law may not be eligible for 

tribal membership under tribal law. 

State courts must also be aware that in some situations non-member Indians and non-Indians 

may also be subject to a tribe’s jurisdiction.  The scope of a tribe’s jurisdiction over non-member 

Indians and non-Indians is a complex and fact-dependent question determined by federal 

common law. Before ruling, judicial officers are strongly encouraged to request briefing from the 

parties on these issues when they arise.   

Indian Country 

The phrase “Indian country” has a specific definition for purposes of federal criminal law, which 

has been held to apply in the civil context as well.
11

 

Except as otherwise provided in sections 1154 and 1156 of this title, the term 

“Indian country,” as used in this chapter, means (a) all land within the limits of 

                                                      
9
 For example, Welf. & Inst. Code § 306.6 and Fam. Code § 185 authorize the state court to allow non-recognized 

tribes to participate in Indian child custody proceedings involving their descendants. 
10

  See, e.g., Kiowa Tribe v. Mfg. Techs., Inc. (1998) 532 U.S. 751, 754. 
11 

18 U.S.C. § 1151; California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202, 208 n.5. 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.10&fn=_top&sv=Split&tc=-1&docname=18USCAS1154&ordoc=1858508&findtype=L&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&mt=California
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.10&fn=_top&sv=Split&tc=-1&docname=18USCAS1156&ordoc=1858508&findtype=L&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&mt=California


any Indian reservation under the jurisdiction of the United States Government, 

notwithstanding the issuance of any patent, and, including rights-of-way running 

through the reservation, (b) all dependent Indian communities within the borders 

of the United States whether within the original or subsequently acquired territory 

thereof, and whether within or without the limits of a state, and (c) all Indian 

allotments, the Indian titles to which have not been extinguished, including rights-

of-way running through the same. 

However, the definition can vary for purposes of some federal and state statutes. 

Indian country is comprised of lands within the recognized territorial jurisdiction of a tribe.  As a 

general rule, tribes retain jurisdiction over persons, property, and occurrences in Indian country, 

and states have no jurisdiction in Indian country.  However, Congress has constitutional 

authority to assert federal jurisdiction in Indian country and to delegate its jurisdiction to states.  

Property Status 

Although Public Law 280 gave California courts adjudicative jurisdiction over civil causes of 

action arising in Indian country that jurisdiction is limited. California courts do not have 

jurisdiction to make orders authorizing the alienation, encumbrance, or taxation of any real or 

personal property belonging to an Indian or tribe that is held in trust by the federal government 

(called “trust property”) or is subject to a restriction against alienation imposed by the federal 

government (called “restricted property”).
12

 

When state courts are asked to make orders relating to the real or personal property of an Indian 

or a tribe, they must therefore consider whether the property is trust property or restricted 

property.  Examples of such property include land owned by the United States that has been set 

aside for the exclusive use and benefit of a tribe (“tribal trust land”), allotments of land owned by 

the United States and held in trust for an individual Indian, and Individual Indian Money (IIM) 

accounts managed by the federal government. 

Adjudicative Versus Legislative Jurisdiction 

When faced with a case involving a tribe, an Indian individual or circumstances arising inc, a 

state court must consider whether it has adjudicative jurisdiction, meaning the authority of courts 

to entertain a suit, decide a case and impose an order.  However, even when it has adjudicative 

jurisdiction, the court must also consider what law governs the suit. This involves an analysis of 

whether the federal, tribal or state law at issue applies to the parties, transaction or occurrence in 

                                                      
12

 28 U.S.C. § 1360(b). 



question. In other words, does the federal, tribal or state government have legislative 

jurisdiction?
13

 

In some cases, a state court may have adjudicative jurisdiction but the forum lacks legislative 

jurisdiction.  In rare cases, the state court may have legislative jurisdiction without having 

adjudicative jurisdiction.  When these questions arise in a case involving questions of Indian law, 

state courts are strongly encouraged to request briefing from the parties before ruling. 

Requirement to Apply Tribal Law 

In addition to considering whether which state laws apply to the settlement of disputes arising in 

Indian country, the court may have to consider the applicability of tribal law. The section of 

Public Law 280 that extends state court civil adjudicative jurisdiction to disputes involving and 

between Indians arising in Indian County mandates that: 

 (c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe, band, or 

community in the exercise of any authority which it may possess shall, if not inconsistent with 

any applicable civil law of the State, be given full force and effect in the determination of civil 

causes of action pursuant to this section. 

Issues  Around Personal, Subject Matter and in rem 
Jurisdiction 

Personal Jurisdiction 

Indian or Tribal Petitioner/Plaintiff 

In general, a state court has jurisdiction to entertain suits brought by Indians or tribes against an 

Indian or non-Indian respondent/defendant for claims arising in or outside of Indian country.  In 

rare circumstances, however, state adjudicative jurisdiction over non-Indian defendants for 

causes arising in Indian country may be pre-empted by federal law.
14

 

Indian or Tribal Respondent/Defendant 

The state court may not exercise jurisdiction over a respondent or defendant tribe unless the tribe 

has waived its sovereign immunity or Congress has authorized the suit.  This is true even for 

cases involving off-reservation activity.
15

 Tribal sovereign immunity can extend to tribal 

enterprises that are “arms of the tribe” and to representatives of the tribe acting in their official 

capacity. The court should ask for briefing on the issue if a question arises to whether tribal 

                                                      
13

 See Bryan v. Itasca County, 426 U.S. 373, 390, 96 S.Ct. 2102, 48 L.Ed.2d 710 (1976) and Doe v Mann (2005) 

415 F.3d 1038 (9th Circuit). 
14

 Three Affiliated Tribes of the Ft. Berthold Reservation v. World Eng’g. P.C. (1986) 476 U.S. 877; Three Affiliated 

Tribes of the Ft. Berthold Reservation v. World Eng’g. P.C. (1984) 467 U.S. 138. 
15

 Kiowa Tribe v. Mfg. Techs., Inc. (1998) 523 U.S. 751. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976142397
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976142397


sovereign immunity extends to a given enterprise or individual representative of the tribe or to a 

specific activity. 

State courts have jurisdiction over suits against Indians arising outside Indian country.
16

 

In cases where the cause of action arises in Indian country, a state court may lack personal 

jurisdiction over an Indian respondent or defendant who resides in Indian country if the 

individual lacks sufficient contacts outside of Indian country in California and does not 

voluntarily submit to the state court’s jurisdiction. In general, though, most Indians residing 

within the state of California will have sufficient contacts with the state on which to base 

personal jurisdiction. 

Subject Matter Jurisdiction 

Non-discriminatory state laws apply to tribes and their members when outside Indian country 

unless federal law provides otherwise.
17

  As a result of Public Law 280, state courts also have 

adjudicatory jurisdiction over causes of action arising in Indian country.
18

  However, Public Law 

280 also limits the state’s adjudicative jurisdiction in significant ways.  For example, state courts 

do not have jurisdiction to enforce state civil/regulatory laws.
19

  State courts also cannot enforce 

local County laws in Indian country.
20

  

In rem Jurisdiction 

State courts have no jurisdiction to “…  adjudicate, in probate proceedings or otherwise, the 

ownership or right to possession … or of any interest therein… of any real or personal property, 

including water rights, belonging to any Indian or any Indian tribe, band, or community that is 

held in trust by the United States or is subject to a restriction against alienation imposed by the 

United States.”
21

 

Effect of Indian Gaming Regulatory Act 

The Indian Gaming Act (“IGRA”) affects jurisdiction delegated to California state courts under 

Public Law 280.
22

  Specifically, IGRA provides for exclusive federal jurisdiction over tribal 

violations of state gaming laws
23

 and civil actions involving Indian gaming and gaming contract 
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 Jicarilla Apache Tribe v. Bd. Of County Comm’rs (N.M. 1994) 883 P.2d 136. 
17

 Mescalero Apache Tribe v. Jones (1973) 411 U.S. 145. 
18

 25 U.S.C. § 1322(c); 28 U.S.C. § 1360(a). 
19

 California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202. 
20

 Santa Rosa Band v. Kings County (9
th

 Circ. 1975) 532 F.2d 655. 
21

 28 U.S.C. § 1360 (b). 
22

 25 U.S.C. § 2701 et seq. (“IGRA”). 
23

 Sycuan Band of Mission Indians v. Roache (9th Circ. 1994) 38 F.3d 402, 407, amended, (1995) 54 F.3d 535. 



disputes.
24

  However, Class III gaming compacts between the State of California and California 

tribes may give rise to state jurisdiction that would otherwise be preempted.
25

 

Cultural Property 

There are unique considerations surrounding tribal cultural property and sacred sites. 

Hunting, fishing, gathering rights 

Public Law-280 preserved Indian and tribal rights concerning hunting, trapping and fishing.  

This reservation is reflected in state law.
26

 

Tribal Court Jurisdiction and Proceedings 

Tribal Courts in California 

Not all tribes have tribal courts or judicial bodies.  With the enactment of Public Law 280, the 

federal government withdrew funding to tribes in Public Law 280 states for law enforcement and 

tribal justice system services.
27

 From the early 1970’s, tribes in non -Public Law-280 states 

experienced an increase from approximately $1.5 million in 1972 to over $10 million in 1990 in 

federal funding for tribal justice systems, whereas tribes in Public Law 280 states were largely 

excluded from this new funding.
28

 In California, less than 1 percent of the national federal law 

enforcement budget had been allocated to California for tribal justice development.
29

 This lack of 

federal support precluded or delayed the growth of tribal law enforcement and justice systems in 

California. 

As a result, many tribes in California lack tribal courts or have courts that exercise only civil 

jurisdiction over internal tribal matters.  For a description of the tribal courts in California and 

the case types over which they are exercising jurisdiction, see the online California Tribal Courts 

Directory.
30

   

 

The Tribal Court-State Court Forum, established in 2010 and now continued as a formal Judicial 

Council advisory committee under rule 10.60 of the California Rules of Court, is working on 

identifying and addressing areas of concurrent jurisdiction and establishing mechanisms for the 

allocation, sharing and transfer of jurisdiction.
31
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Great W. Casinos, Inc. v. Morongo Band of Mission Indians (1999) 88 Cal.Rptr.2d 828. 
25 

25 U.S.C. §2710(d)(3)(C). 
26

 See 18 U.S.C. § 1162 (b); California Fish and Game Code §§12300, 16000 et seq. 
27

 See Carole Goldberg-Ambrose and Duane Champagne, A Second Century of Dishonor: Federal Inequities and 

California Tribes, A report prepared for the Advisory Council on California Indian Policy 27 March 1996 (on file at 

the UCLA American Indian Studies Library. 
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 Id. 
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 See www.courts.ca.gov/14400.htm (as of September 15, 2014). 
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While tribes are recognized as sovereign, they are not “states” for the purposes of the full faith 

and credit requirements of Article IV of the U.S. Constitution.  There is general consensus (but 

no Supreme Court authority on point) that tribes are not encompassed by the federal full faith 

and credit statute (28 U.S.C. §1738).  There are, however, a number of relevant federal and state 

provisions that mandate full faith and credit for and between tribal courts: 

 Indian Child Welfare Act (25 U.S.C. § 1911 (d)) 

 Violence Against Women Act (18 U.S.C. § 2265) 

 Child Support Enforcement Act (28 U.S.C. § 1738 B) 

 Uniform Child Custody Jurisdiction and Enforcement Act (Family Code §3404) 

 Tribal Court Civil Money Judgment Act (Code of Civil Procedure §§ 1730 – 

1742)32
 

 Interstate and International Depositions and Discovery Act (Code of Civil 

Procedure §§ 2029.100-2029.900 defines “State” to include tribe) 

  Interstate Jurisdiction, Transfer, and Recognition: California Conservatorship 

Jurisdiction Act (Probate Code §§ 1980 – 2033 with specific provisions 

regarding tribes at §§ 2031-2033)
33

 

Where there is no specific statutory mandate for full faith and credit, the general rule is that tribal 

court orders are entitled to comity.
34

  Accordingly, judgments from tribal courts not governed by 

any of the specific statutes above should be recognized and enforced unless there are grounds not 

to recognize and enforce the specific judgment.35
 

In all instances where a tribal court might be exercising concurrent jurisdiction, the state court 

should try to determine whether there is a pending tribal court action and, if so, seek briefing 

from the parties on whether it is appropriate for the state court to proceed in light of the pending 

tribal court proceedings. Courts should endeavor to avoid duplicative and inconsistent judgments 

from different courts. 

                                                      
32

 Effective January 1, 2015. 
33

 Effective January 1, 2016. 
34

 Wilson v. Marchington, (1997) 127 F.3d 805 (9th Cir.) 
35

 According to the Marchington court, the mandatory grounds not to recognize and enforce a judgment are: (1) the 

tribal court did not have both personal and subject matter jurisdiction; (2) the defendant was not afforded due 

process of law. Discretionary grounds not to recognize and enforce are: (1) the judgment was obtained by fraud; (2) 

the judgment conflicts with another final judgment that is entitled to recognition; (3) the judgment is inconsistent 

with the parties' contractual choice of forum; or (4) recognition of the judgment, or the cause of action upon which it 

is based, is against the public policy of the United States or the forum state in which recognition of the judgment is 

sought. 
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What if I do not see the type of local 
educational or technical assistance 
my court needs?

✦  Any assistance focusing on tribal-
state-county collaboration—At the 
request of judges, Tribal/State Programs 
Unit staff will tailor an educational event 
to meet local educational needs or provide 
technical assistance in response to locally 
identified and targeted needs.

How to learn about local tribal 
courts and state courts?

To learn if there’s a tribal court in your county, 
please visit the California Tribal Courts Directory 
(www.courts.ca.gov/14400.htm) or the tribal 
jurisdictions map (http://g.co/maps/cvdq8).

To learn about the local state court in your county, 
please visit Find My Court www.courts.ca.gov 
/find-my-court.htm.

What steps can judges take to 
improve safety for Native victims?

✦  Directly communicate with each other and 
identify issues of mutual concern.

✦  Invite each other to observe court 
proceedings.

✦  Invite each other to participate in justice 
system meetings or work with each other’s 
justice partners.

✦  Learn about each other’s courts and 
procedures.

✦  Jointly conduct local or regional trainings.
✦  Understand the unique historical trauma 

responses of Native Americans.
t

&
FOR MORE INFORMATION

The Tribal/State Programs Unit of the Judicial 
Council’s Center for Families, Children & the 
Courts assists the state judicial branch with 
the development of policies, positions, and 
programs to promote the highest quality 
of justice and service for California’s Native 
American communities in all case types. The 
unit also implements tribal-state programs 
that improve the administration of justice in all 
proceedings in which the authority to exercise 
jurisdiction by the state judicial branch and the 
tribal justice systems overlaps. To learn more 
about the Tribal/State Programs Unit or for 
assistance, call Jennifer Walter at 415-865-7687 
or visit www.courts.ca.gov/programs-tribal.htm.

This project is supported with funds from 
the Office on Violence Against Women, U.S. 
Department of Justice that are administered 
through the Governor’s Office of Emergency 
Services (Cal OES). 



This project sets aside funds to provide local educational and technical assistance to tribal and state 
courts on issues relating to domestic violence.

What is the extent of the problem of 
domestic violence? 

Domestic violence is a particularly troubling issue in 
Native American communities.
✦  39% of American Indian women report 

some form of intimate partner violence 
in their lifetimes, higher than the rate 
reported by any other race or ethnic group.

✦  American Indian victims of intimate 
and family violence are more likely than 
victims of other racial groups to be seriously 
injured and require hospital care.

✦  Among American Indian victims of 
violence, 75% of intimate victimizations 
and 25% of family victimizations involve an 
offender of a different race.

For detailed statistics and citations, www.courts.ca 
.gov/documents/Tribal-NAmericanStatsAbstract.pdf.

What type of local educational 
assistance is offered?

✦  Faculty—Identify faculty or pay for travel 
or other faculty costs. 

✦  Facilitator—Obtain a facilitator for a 
training or meeting, which brings together 
tribal and non-tribal representatives.

✦  Educational Materials—Gather, copy, 
or develop educational materials.

✦  Educational Curriculum—Use or 
tailor our curriculum (i.e., P.L. 280, tribal 
advocates, Comings and Goings etc.).

✦  Train-the-Trainers—Train local experts.
✦  Educational Training or Workshop—

Develop a program—brown bag, workshop, 
or full-day training.

✦  Judge-to-Judge or Court-to-Court—
Structured opportunities for connecting 
tribal and state court judges or court 
administrators so that they can learn 
from each other (e.g., court observations, 
participation in justice system meetings, 
sharing information on court operations 
and procedures).

✦ Cross-Court Educational Exchange— 
Convene an educational exchange to learn 
about each other’s courts, share resources, 
identify local court concerns, and 
implement local and statewide solutions.

✦ Coordinated Court-Community 
Responses 
Assistance with tribal/state/county 
engagement (e.g., help with engaging 
participation at a domestic violence 
coordinating council, task force, or other 
system meeting).

What type of technical assistance is 
available to support tribal capacity-
building? 

✦  Judicial Council Forms—Accessing state 
judicial branch forms so that they may be 
used as a basis for creating tribal court forms.

✦  California Courts Protective Order 
Registry—Accessing this registry and 
receiving training on how to use it. 
Through this dedicated online database, 
state courts and tribal courts can view each 
other’s protective orders.  The courts that 
have access are better able to protect the 
public, particularly victims of domestic 
violence, and avoid issuing redundant or 
conflicting orders. Learn more at www 
.courts.ca.gov/15574.htm.

✦ Registering Tribal Protective 
Orders—Assistance developing a local 
protocol or rule to implement California 
Rules of Court, rule 5.386, which requires 
state courts, at the request of a tribal court, 
to adopt a written procedure or local rule 
permitting the fax or electronic filing of 
any tribal court protective order that is 
entitled to be registered under Family Code 
section 6404. Learn more about the new 
rule at www.courts.ca.gov/documents 
/SPR11-53.pdf.

✦  Online Resources

Court Extranet: This website contains 
in form ation relevant to all levels of judicial 
branch personnel and includes resources 
designed to meet education, facilities, finan cial, 
human resources, legal, special court projects, 
technology, and other informational needs. 
It also offers both current news and archived 
resources. 
CJER Online: This website contains educa-
tional and other resources for state court 
judges and tribal court judges. It offers a 
calendar listing judicial institutes. 
Dependency Online Guide: This website 
contains dependency-related case law, legal 
materials, articles, and other resources.

✦ Attendance at Judicial Institutes—All 
state judicial branch educational programs 
are open to tribal court judges and offer 
continuing legal educational credit. There 
may be limited funding for scholarships to 
pay for travel expenses.

✦ Security—Consultation on court security.
✦ Human Resources—Consultation on 

court human resource questions.
✦ Letters of Support for Domestic 

Violence Grant Applications.



 

 

 

 

 

Attorney General Holder 
Announces ICWA Initiative 
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“Let us put our minds together and see what life we can make for our children” 
Sitting Bull, 1877 

 

THE INDIAN CHILD WELFARE ACT 

TRAINING 

LOS ANGELES COUNTY  

December 5, 2014 

1:30–4:30pm  

Agenda 
Edmund D. Edelman Children’s Court 

Cafeteria, Lower Level 

201 Centre Plaza Drive 

Monterey Park, CA  91754 

FRIDAY, DECEMBER 5 

1:30 – 1:45 p.m. Welcome, Blessing & Introductions    

 Hon. Michael Nash 

 Hon. Amy Pellman 

 Ms. Julia Bogany 

1:45 – 2:00 p.m. What Do We Want To Get Out Of Today?     

 Ms. Margaret Orrantia 

 Mr. Tom Lidot 

2:00 – 2:15 p.m. Discussion of Current ICWA Challenges     

 Ms. Julia Bogany 

 Ms. Karen Millett 

 Hon. Amy Pellman 

2:15  – 2:30 p.m. Historical & Cultural Perspective on ICWA   

 Hon. William Thorne 

 Hon. Joanne Willis-Newton 

2:30 – 3:00 p.m. Brief History of ICWA       

 Ms. Vida Castaneda 

 Ms. Ann Gilmour 

3:00 – 3:15 p.m. Break          

3:15 – 4:00 p.m. Key Components of ICWA     

 Hon. William Thorne 

 Hon. Joanne Willis-Newton 

 Ms. Ann Gilmour 

4:00 – 4:15 p.m. ICWA Practice In L.A.      

 Hon. Joanne Willis-Newton 

 Hon. Amy Pellman 

4:15 – 4:25 p.m. Questions & Answers       

4:25 – 4:30 p.m. Closing        

 
Qualifies for 2.5 Hours of Continuing Education Units 

(MCLE for Judicial Officers and Court Staff) 
 



 
 Los Angeles County 

ICWA Training  

 

December 5, 2014 



Learning Objectives 

• Participants will recognize the historical, philosophical, 
and legal basis for the ICWA 

• Participants will understand the role of the judge in 
ensuring positive outcomes for Indian children, their 
families and tribes 

• Participants will be able to apply the provisions of ICWA 

• Inquiry and Investigation of Native Ancestry 

• Noticing of Tribes 

• Active Efforts 

• Use of Expert Witnesses 

• Adoption and Foster Care Placement Requirements 



Learning Objectives 
(cont’d) 

• Participants will value how critical it is to identify 
Indian children during the initial stages of child 
welfare proceedings and the ongoing duty to 
inquire throughout the case. 

• Participants will value engaging and working with 
tribes as resources for decision-making 
throughout the case. 

• Participants will value Indian children’s connection 
to their extended family, tribe and community, 
including membership in their tribe. 

• Participants will understand their role in promoting 
equity and fairness by ensuring ICWA is followed.  



CA Court of Appeal Cases  
re. ICWA  up to 11/18/14 
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What Do We Want To 
Get Out Of Today?  



Current ICWA Challenges  
 



Historical & Cultural 
Perspective on ICWA 



Federal Indian Policy Eras 
• Doctrine of Discovery – 1492-1600s 

• Treaty Period – 1600s – 1871 

• Indian Removal – 1830-1850 

• Reservation – 1850-1880s 

• Assimilation & Allotment – 1887-1930s 

• Indian Reorganization – 1930s – 1945 

• Termination & Relocation – 1930s – 1945 

• Self-determination – 1970s - present 

 



California Specific History 

• Missions 

• Gold Rush 

• Unsigned treaties 

• Boarding Schools 

• Termination Era 

• Relocation to Urban Areas 

• Judgment Rolls 

 



California’s First Governor 

1849-1851  
• Governor Peter H. Burnett 

declared: 

“That a war of extermination will 
continue to be waged between 
the races, until the Indian race 
becomes extinct, must be 
expected.” 

 



California Courts 

• Authorized “indenture” of Indians 
long after slavery was outlawed; 

• Condoned kidnapping & sale of 
Indian children; 

 



Consequences for LA County 

• No federally recognized tribes; 

• More AN/AI than any other county 
in the Country; 

• Many AN/AI from out-of-state tribes 
as a result of relocation; 

• Many unrecognized tribal members. 



Federal Policies &  
Child Welfare 

• Boarding school era 

• Adoption era 



The Boarding School Era 



The Boarding School Era 



The Boarding School Era 

• Lasting impacts 

• Many children died of disease, abuse, 
broken hearts 

• Broken intergenerational teaching in 
Indian communities 

• Generations learned to parent from 
boarding school staff who were abusive 



The Adoption Era  

• From1958-1967; legacy lasted much longer 

• Goal was to provide adoptive parents for Native 
American children whose parents were deemed 
unable to provide a suitable home 

• States were paid by the BIA to remove Native 
American children from their homes alleging 
neglect 

• Close to 400 children were removed and placed in 
white adoptive homes  

 



The Adoption Era - Statistics 

All 
Indian 

35% in an 
Out-of-Home 

85% Non-Indian 
Home 

15% Indian Home  

Indian Children and Out of Home Placement – Final 

Report to the American Indian Policy Review Commission (1976)  



The Adoption Era   
In 2001 the Child Welfare League of America (CWLA) 
formally apologized for the practices during the adoption 
era. 

The people who make up CWLA today did not commit these 
wrongs, but we acknowledge that our organization did. They are a 
matter of record. We acknowledge this inheritance, this legacy of 
racism and arrogance. And we acknowledge that this legacy 
makes your work more difficult, every day. As we accept this 
legacy, we also accept the moral responsibility to move 
forward in an aggressive, proactive, and positive manner, 
as we pledge ourselves to see that nothing like what has happened 
ever happens again. And we can ask- I do ask and hope- for a 
chance to earn your respect and to work with you as partners, on 
the basis of truth, on the ground of our common 
commitment to the well-being of children and young 
people and the integrity of families and cultures.  

- Shay Bilchik, CWLA Director 





Brief History  
of  

ICWA 
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Historical Context for 
Legislative Action 

• Starting in 1957, the Federal “Indian Adoption 

Project” placed for adoption 395 Native 

American/Alaskan Native children by non-Native 

families 

• States followed the Project’s example 

• Evidence mounted that placements were not 

positive for Indian children 

• The U. S. Congress established a Committee 

which held hearings over several years and 

issued its report in 1977 



Courts Before ICWA 
• Cultural biases regarding child rearing practices were 

used as justification for removal 

• “General neglect” and “social deprivation” were the 
reasons cited for removal in 99% of cases in South 
Dakota 

• Testimony from anyone besides the state’s case worker 
was rare 

• Parents were coerced into voluntary agreements or 
relinquishments 

• Attorneys were not provided for parents or children 

• The burden was on the Indian family to prove they could 
provide for their children 



24 

Congressional Findings 

Nationally: 

• Indian children 3 times more likely than 
non-Indian to be placed for foster care or 
adoption 

• About 25%-35% of Indian children had 
been removed from homes and placed in 
foster homes, adoptive homes, or 
institutions (boarding schools) 
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Congressional Findings 

In California: 

• 8 times as many Indian as non-
Indian children were in 
adoptive homes 

• 90% of these Indian children 
were in non-Indian homes 



Purpose of ICWA  
ICWA is designed to remedy cultural mistakes 
that have resulted in Native American children 
being placed in out-of-home care by: 

• Requiring a higher evidentiary standards for 
removal and termination of parental rights 

• Requirements that caseworkers look beyond the 
surface and avoid cultural biases 

• Involving extended families and tribes in cases 

• Judicial understanding of Native American values 
and tribal sovereignty 

 



Indian Child Welfare Act 

ICWA recognized:  
“that there is no resource … more vital to 
the continued existence and integrity of 
Indian tribes than their children” and that 
there has been a failure by non-Indian 
agencies “to recognize the essential tribal 
relations of Indian people and the cultural 
and social standards prevailing in Indian 
communities and families”  

(25 U.S.C. 1901)  

 



Indian Child Welfare Act  
In passing ICWA Congress stated: 

 

“It is the policy of this Nation to protect the best 
interests of Indian children and to promote the 
stability and security of Indian tribes and families 
by the establishment of minimum federal 
standards for the removal of Indian children from 
their families and the placement of such children 
in foster or adoptive homes which will reflect the 
unique values of Indian culture, and by providing 
for assistance to Indian tribes in the operations 
of child and family service programs”  

(25 U.S.C. 1902)  

 



Indian Child Welfare Act  
(ICWA) 1978 P.L. 95-608 



Indian Child Welfare Act 

• In ICWA, Congress recognized cultural 
bias in the state court and social work 
systems, which affected Indian children and 
their families, and which placed the 
viability of tribes as political and 
cultural communities at risk  

1978 P.L. 95-608 

 



Key Components  
of  

ICWA 



SB 678 – Cal-ICWA 

• Legislative findings/CA public policy: 

• State has an interest in protecting Indian 
children’s interest in tribal relations; 

• Protect and encourage relationship 
between Indian child & tribe regardless of 
parents actions; 

(WIC § 224) 



ICWA Application Generally 

• Applies to “child custody proceedings” involving 
“Indian children”(25 U.S.C. § 1903; WIC, § 224.1(a); Cal. Rules of Court, 

rule 5.664(a)(1)) 

• “child custody proceedings” – proceedings that 
could lead to foster care placement, TPR or 
adoption. (25 U.S.C. § 1903(1);  WIC, § 224.1(d); Rule 5.480)  

• “Indian child” – under 18*, unmarried, member 
of tribe or eligible for membership & biological 
child of member(25 U.S.C. § 1903(4);  WIC § 224.1(a) &(b);  

• Tribal determination of membership or eligibility 
is conclusive (WIC § 224.3(e)) 

* WIC 224.1(b) extends definition to include non-minor dependents. 



Unrecognized Tribes 

• California legislation recognizes 
benefits of applying ICWA 
principles to all Indian children, 
even from unrecognized tribes. 

(WIC § 306.6) 



Initial Procedural 
Protections 

• Inquiry 

• Initial 

• Further 

• Notice 
(25 U.S.C. § 1912 (a); WIC §  224.3 & 224.2; Rule 5.481 



Inquiry- Duty 

• Affirmative and Continuing 
duty to ask  

• Whether the child has Indian 
ancestry 

* Early inquiry may lead you to 
additional resources 



Initial Inquiry- Ask and Document 

• Ask child, parents, guardian, Indian custodian 
& extended family  

• When: in all cases where 300 petition is filed 

• Document inquiry and file with court: 

•  Juvenile Petition – ICWA inquiry box 

• ICWA-010 Indian Child Inquiry Attachment 
(attach to petition); and 

• ICWA-020(s) Parental Notification of Indian 
Status 

(WIC § 224.3; Rule 5.481) 

  

 



Inquiry- Assess if You Have 
“Reason to Know” 

• Person with an interest in the  child 
provides information suggesting that the 
child is Indian 

• The residence of the child, parents, or 
Indian custodian 

• Receiving tribal or other Indian-specific 
services – often more reliable question 

 (WIC § 224.3 (b); Rule 5.481 (a)(5)) 



After Initial Inquiry? 

• If no information suggesting the child 
may be an Indian child then there is no 
“reason to know”.  Stop here! 

* Caveat: remember duty to inquire is 
affirmative and continuing, so later 
information can give you “reason to 
know”. 



Reason to Know     

Duty of Further Inquiry  
• Specific steps if “reason to know” child is an 

Indian child.  

• Interview parents, guardian, Indian 
custodian & extended family;  

• Contact BIA and CDSS; and 

• Contact tribes and other people reasonably 
expected to have info on heritage. 

(WIC § 224.3(c) & Rule 5.481(a)(4)) 



Practice Tip 

Many appeals could be avoided if 
the social worker had fully 
documented inquiry efforts, 
including all information provided 
by child’s parents and relatives. 



Notice 
• When? –  you have “reason to 

know” an Indian child is involved 

• Whose duty? – agency sends notice 
but court and attorneys should 
participate in ensuring it is done right 

• How Long? – until it is determined 
that ICWA does not apply under WIC 
§ 224.2 

 



Notice – What? 
• Form ICWA-030 Notice of Child 

Custody Proceeding for Indian Child 

• Attachments 

• Indian custodian’s information 

• Copy of the child’s birth certificate if 
available 

• Copy of the petition 

(WIC § 224.2) 



Notice – Sent To? 
• Parent or legal guardians/Indian custodian 

• Indian child’s tribe(s) 

• BIA 

• BIA Sacramento Area Director 

• Secretary of the Interior, unless waiver in 
the file 

• (Note: the addresses for BIA and Secretary of 
Interior are already on the form) 

• (25 U.S.C. § 1912(a); WIC §224.2) 



How – Send to Tribe 
• By certified or registered mail return 

receipt requested. 

• To Tribal Chair or agent designated for 
ICWA service 

• List of agents for service of ICWA 
notice at:  

http://www.bia.gov/cs/groups/public/documen
ts/text/idc012540.pdf 







 Need Help Finding A Tribe? 

• CDSS maintains a list at: 
http://www.childsworld.ca.gov/
Res/pdf/CDSSTribes.pdf 

• Lists groups’ tribes by affiliation 
and then gives federally 
recognized name 







Notice Caution 

ICWA statute and regulations 
mandate sending notice to list 
of agents for service in Federal 
Register 



Notice – How? 

• Registered or certified mail, return 
receipt requested 

• Documentation in court file: 

• Copies of all notices;  

• Original certified mail receipts, and 
return postcards; and 

• Copies of any and all tribal and BIA 
responses 



Notice – How Long? 

• For every hearing unless court 
makes determination that ICWA 
does not apply (WIC § 224.2(b)) 

• If notice sent and no determinative 
response after 60 days, court may 
rule ICWA does not apply (WIC § 
224.3(e)(3)) 



Notice Response: 
Child Not A Member Not Eligible 

• Then you no longer have “reason 
to know” and you don’t need to 
continue to notice that tribe 

• BUT – if you get more 
information, must re-notice 



Notice Response: 
No Response 

• If no definitive response within 60 days 
then court may find ICWA does not apply 
(WIC 224.3 (e) (3)) 

• After finding, no need to notice unless: 

• Subsequently get more information or 

• Tribe responds after 60 days that the child 
is eligible 



Notice & ICWA applicability 

• NOTE – applicability of ICWA depends on 
status of child, not tribal response.  

• If you know child is Indian – ICWA applies 
whether tribe responds or participates 

• In “heritage” cases or unrecognized cases, 
consider best interests of child & family in 
applying spirit of the law & engaging native 
services. 



Notice Response: 
Child Eligible For Multiple Tribes 

Court may make a determination 
for purposes of case which 
tribe is child’s tribe (WIC § 
224.1 (d)) 



Notice Response: 
Need More Information 

• Make best efforts to obtain the 
information requested & respond 

• Remember – both tribe’s request 
and your response should be filed 
with court 



Substantive Protections 

• Intervention 

• Active Efforts 

• Evidentiary Burdens 

• Qualified Expert Witness 

• Placement Preferences 

• Adopted Indian Child’s Right 

• Invalidation of Proceedings 

 



Intervention 

• Tribe has the right to intervene 
at any point in the proceeding 

• Mandatory right does not 
distinguish between voluntary 
and involuntary proceedings 

(25 U.S.C. § 1911 (c); WIC § 224.4; Rule 5.482 (e)) 



 Active Efforts - Duty 

To provide active efforts before the 
child is removed and placed in 
foster care and before termination 
of parental rights  

(25 U.S.C. § 1912 (d); WIC § 361(d) & 361.7; 
Rule 5.484 (a) & (c)) 



Purposes of Active Efforts 
• To prevent the breakup of the Indian family 

• Remediate problems so children can safely remain 
at home or return home 

• To locate family and tribal members who can 
provide continuity for the child 

• To recognize the tribe's interest and stake in its 
children 

• To access benefits available through the tribe 



What Are Active Efforts? 

• Must be culturally appropriate; 

• Must make use of available tribal 
resources of the child’s extended 
family, the tribe, Indian social service 
agencies; and  

• Must be consistent with tribes’ social 
& cultural standards. 

(WIC § 361.7(b); Rule 5.484(c)) 

 



Active Efforts – In Practice 

• Develop case plan with input from child’s tribe 
and integrate input into plan ( Rule 5.785(c)) 

• Pursue steps to secure child’s tribal membership 
if possible (Rules 5.482(c) & 5.484(c)(2))* 

• Document in case plans and court reports (just 
as you would reasonable efforts) to support the 
court’s active efforts finding  

• Note contacts with tribe 

• Note use of tribal resources and Native 
services 

(*In question per Abigail A.) 



Qualified Expert Witness 
• Person qualified to address 

whether continued custody will 
result in serious emotional or 
physical damage to child 

• Requires knowledge of tribal 
culture, family & childrearing 
practices 



Qualified Expert Witness: 
When Required? 

• Before a foster care placement can be 
ordered ( i.e. disposition)  

• Before parental rights can be terminated 
(i.e. .26 hearing) 

• Before finding good cause to deviate from 
placement preferences unless tribe agrees 

• (25 U.S.C. § 1912(e) & (f); WIC § 224.6) 



Qualified Expert Witness 
cont. 

• Person qualified to address 
whether continued custody will 
result in serious emotional or 
physical damage 

• Consider evidence concerning 
the prevailing social and 
cultural standards of the tribe 



Qualified Expert Witness 
cont. 

May include: 

• Social worker; sociologist; physician; 
psychologist; tribal therapist, healer, 
spiritual leader, historian, or elder 
(WIC 224.6(a)) 

• Must be familiar with tribal culture 
and child-rearing 

• Cannot be an employee of agency 



Qualified Expert Witness 
cont. 

Most likely persons: 

• A member of the tribe 

• Expert in the delivery of child and 
family services to Indians and tribal 
customs  

• A professional with substantial 
education and expertise in their 
specialty 

(WIC §224.6(c)) 

 



Qualified Expert Witness 
cont.  

• Written declarations instead of live 
testimony: 

• Only allowed if parties stipulate in 
writing 

• Court satisfied stipulation was made 
knowingly, intelligently, and 
voluntarily 

(WIC § 224.6(e); Rule 5.484(a)(2)) 



Burden of Proof –  
Higher Legal Standards 

• Foster care placement orders 

• “clear and convincing evidence” including the 
testimony of a QEW that continued custody is 
likely to result in serious emotional or physical 
damage to the child 

(25 U.S.C. § 1912 (e); WIC §  361.7(c); Rule 5.484 (a)) 

• Termination of parental rights orders 

•  “beyond a reasonable doubt” supported by 
QEW 

(25 U.S.C. § 1912 (f); WIC §  366.26 (c)(2)(B)(ii); Rule 5.485) 



Evidence:  
Cultural Considerations 

  The court must consider evidence 
concerning the prevailing social 
and cultural standards of the 
Indian child’s tribe, including that 
tribe’s family organization and 
childrearing practices  

  (WIC 224.6 (b)(2))  



Qualified Expert Witness 

• How to find an expert witness? 

• Your county may have a list  

• Check with tribes 

• Judicial Council/CFCC Web site: 

http://www.courts.ca.gov/5807.htm  

http://www.courts.ca.gov/5807.htm


Placement Preferences 
Foster care placements - priority order: 

1. Member of child’s extended family (note 
includes non-Indian family members); 

2. Foster home licensed or approved by child’s 
tribe; 

3. Indian foster home licensed by state or 
county; 

4. Children’s institution approved by the tribe 
or other Indian organization with program 
designed to meet child’s needs. 

(25 U.S.C. § 1915 (b); WIC § 361.31; Rule 5.484 (b)) 



Placement Preferences 

Adoptive placement – priority order: 

1. Member of child’s extended family 

2. Other member of child’s tribe 

3. Other Indian family 
 

(25 U.S.C. § 1915(a); WIC § 361.31; Rule 5.484 (b)) 



Placement Preferences -  
In Practice 

• Tribe may provide different preferences by 
resolution 

• Standards for complying are the prevailing 
social and cultural standards of the tribe 

• Must use available tribal services in securing 
and supervising the placement 

• Must maintain placement record and active 
efforts to comply with preferences for each 
placement 

• Must consult with tribe (Rule 5.482 (g)) 



Good Cause to Deviate 
• Parent, Indian custodian or guardian asks 

• Child asks 

• Extraordinary needs of child established  
by testimony of qualified expert witness 

• No placement meeting preferences found 
after documented diligent search 

(Note: burden on the party requesting other 
placement Rule 5.484) 



Rights of Adopted Indian Child 

Adopted Indian person upon turning 18 
has the right to learn of all information 
necessary to protect rights flowing 
from person’s relationship with tribe. 



Invalidation of 
Proceedings 

• Who? Tribe, child, parent or 
Indian custodian  

• How? Petition to invalidate 
proceedings  

• Why? Certain violations of ICWA 

(25 U.S.C. 1914) 



Invalidation for violation of: 

• 1911 – jurisdiction; transfer; 
intervention; full faith & credit 

• 1912 – notice; right to counsel; 
examination of reports; active 
efforts; QEW 

• 1913 – consent requirements 



Invalidation - where 

• Can file petition in superior court 

• Can also file petition in federal 
court (Doe v. Mann) 



ICWA in Los Angeles 

• Population - understanding 
the challenges; 

• ICWA Court – what it does, 
relationship and responsibility 
of other courts 



Final Thoughts 

Any Questions? 
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Tribal Court–State Court Forum 
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ann.gilmour@jud.ca.gov 

 

In October, the Tribal Court-State Court forum (forum) and the Family and Juvenile Law 

Advisory Committee (committee) decided to recommend a proposal to amend rule 5.483 of the 

California rules of court and Judicial Council form ICWA-060 Order on Petition to Transfer 

Case involving an Indian Child to Tribal Jurisdiction in response to SB 1460 (stats. 2014, ch. 

772). 

 

Staff have now prepared a draft Invitation to Comment and draft amendments to the rule and 

form for the forum and committee to review. In drafting these documents, several issues arose 

and staff seek direction from the forum and committee on how to proceed. 

 

1. In 2007,  the First District Court of Appeal held in In re. M..M. (2007) 154 Cal.App.4th 

897, that once a transfer of a case from state court to tribal court is finalized, California 

courts are deprived of jurisdiction over the case and, thus, precluded any appeal from the 

transfer order. The court (at page 916) described what a party would have to do in order 
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to preserve appellate rights if the party objected to the order of transfer to tribal court. 

Staff have summarized those requirements and included them in the proposed 

amendments to rule 5.483 so that parties who object to a transfer to tribal court are aware 

of these requirements. 

 

Staff seek direction from the forum and the committee as to whether this issue should be 

included in the proposal. If the forum and committee decide to include this in the 

proposal, staff have included draft language in the Invitation to Comment and in the 

proposed rule change language. The current language tracks the proposed procedure set 

out by the court in the In re. M.M. decision. Staff seek direction from the forum and 

committee on whether these procedures are appropriate, and staff is also doing additional 

research on the appropriate procedures. 

 

2. Subsection (c) of new section 381 of the Welfare and Institutions Code, added by section 

12 of SB 1460, requires that petitions to transfer matters from juvenile court to tribal 

court be given precedence in calendaring. Staff  have incorporated reference to this 

requirement into the proposed amendment. Staff seek direction on whether the forum and 

committee wish to have this issue addressed in the proposal. 

 



Rule 5.483. Transfer of case 

*** 

(h) Order on request to transfer  

(1) The court must issue its final order on the Order on Petition to Transfer Case Involving an Indian Child to 
Tribal Jurisdiction (form ICWA-060).  

 (2) When a matter is being transferred from the jurisdiction of a Juvenile Court  the Order must include: 

(A) all of the findings, orders or modifications of orders that have been made in the case; 
(B) the name and address of the tribe to which jurisdiction is being transferred; 
(C) directions for the agency to relase the child case file to the tribe having jurisdiction pursuant to section 

827.15 of the Welfare and Institutions Code; 
(D) directions that all papers contained in the file shall be transferred to the tribal court; and 
(E) directions that a copy of the order of transfer and the findings of fact shall be maintained shall be 

maintained by the transferring court. 

(i) Objecting to Transfer If the court grants the petition to transfer, any party that objected to the transfer that 

intends to seek appellate review of the transfer order must immediately request a stay of the transfer order. If that 
request is denied the party must then petition the appellate court for a writ of supersedeas pending appeal within 
seven days of the denial.  The appeal shall be governed by Rule 8.416 

 

*** 



JUDICIAL COUNCIL OF CALIFORNIA  

455 Golden Gate Avenue . San Francisco, California 94102-3688 
www.courts.ca.gov/policyadmin-invitationstocomment.htm 

 

The proposals have not been approved by the Judicial Council and are not intended to represent the 
views of the council, its Rules and Projects Committee, or its Policy Coordination and Liaison Committee. 

These proposals are circulated for comment purposes only. 
 

 

I N V I T A T I O N  T O  C O M M E N T  
SPR15-__ 

 
Title 

Indian Child Welfare Act – Transfers to 

Tribal Court 

 
Proposed Rules, Forms, Standards, or Statutes  

Amend Rule 5.483; Amend Form ICWA-060 

Order on Petition to Transfer Case Involving 

an Indian Child to Tribal Jurisdiction 

 
Proposed by 

Family and Juvenile Law Advisory 

Committee 

Hon. Jerilyn L. Borack, Cochair 

Hon. Mark A. Juhas, Cochair 

 

Tribal Court-State Court Forum 

Hon. Richard C. Blake, Cochair 

Hon. Dennis M. Perluss, Cochair 

 

 Action Requested 

Review and submit comments by [deadline] 

 
Proposed Effective Date 

January 1, 2016 

 
Contact 

Ann Gilmour, 415-865-4207 

ann.gilmour@jud.ca.gov 

 

Executive Summary and Origin 

Senate Bill 1460 (stats. 2014; ch. 772) amended section 305.5 of the Welfare and Institutions 

Code and added sections 381 and 827.15 concerning the transfer of juvenile court proceedings 

involving an Indian Child from the jurisdiction of the juvenile court to a tribal court. These 

changes necessitate amendments to California Rules of court, rile 5.483 and form ICWA-060 

Order on Petition to Transfer Case Involving an Indian Child to Tribal Jurisdiction 

 

Background 

Federal and state law mandate that, upon application, certain state “child custody proceedings” 

involving an “Indian child” be transferred from state court to tribal court unless there is a finding 

of “good cause” not to transfer.
1
 In 2008, as part of a comprehensive rules and forms proposal 

dealing with Indian Child Welfare Act (ICWA) matters following the passage of SB 678 (Stats. 

2006 ch. 838), state legislation implementing ICWA in California, the Judicial Council enacted 

                                                 
1
 See the federal Indian Child Welfare Act (25 U.S.C. §§ 1901-1963 at § 1911(b)) and the California Welfare and 

Institutions Code § 305.5) 
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California Rule of Court 5.483 governing transfers of child custody proceedings involving an 

Indian child to tribal court.
2
  

 

In 2007, the first district court of appeal held that once a transfer from state court to tribal court is 

finalized, the decision to transfer is not appealable because the California court of appeal has no 

power over the tribal court to which the case has been transferred.
3
 

 

The legislature recently enacted Senate Bill 1460 (stats. 2014; ch. 772), which amended section 

305.5 of the Welfare and Institutions Code and added sections 381 and 827.15 concerning the 

transfer of juvenile court proceedings involving an Indian Child from the jurisdiction of the 

juvenile court to a tribal court. In particular, SB 1460 sets out certain requirements concerning 

calendaring of transfer matters from a juvenile court to a tribal court and as to the contents of 

such orders and the information which must be provided when a child’s case is transferred from 

a California juvenile court to a tribal court. 

 

The Proposal  

The Tribal Court-State Court Forum (forum) and the Family and Juvenile Law Advisory 

Committee (committee) propose the following specific amendments: 

 

 Amend rule 5.483 by: 

 

o Adding a section requiring that when a matter is being transferred from juvenile court 

be given precedence in calendaring in accordance with Welfare and Institutions Code 

section 381(c). This subsection is being added in response to Welfare and Institutions 

Code section 381(c) which was added by section 12 of SB 1460 and requires that 

these matters be given precedence. 

 

Under the statute, the provision would apply only to Indian Child Welfare matters in 

juvenile court and not to those in probate or family court. 

 

o Adding a subsection to the rule requiring that any objecting party who intends to 

appeal an order granting a transfer to tribal court must promptly request a stay of the 

order pending appeal. If the stay is denied the party must seek a writ of supersedeas 

pending appeal. 

 

This subsection is being added in response to the decision of the court in In re. M.M. 

(2007) 154 Cal.App.4th 897, which held that a transfer of a child custody proceeding 

to a tribal court deprives California courts of jurisdiction over the case and, thus, 

precludes any appeal from the transfer order. Although the M.M. case involved a 

                                                 
2
 See Item A27 for Council meeting held 10.26.2007 available at  

http://www.courts.ca.gov/documents/102607ItemA27.pdf  
3
 In re. M.M. (2007)154 Cal.App.4th 897. 

http://www.courts.ca.gov/documents/102607ItemA27.pdf
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juvenile dependency proceeding being transferred from state to tribal court, the forum 

and committee believe that this provision should apply to all Indian Child Welfare 

Act matters including those in juvenile, probate or family court. 

 

o Add a provision to what is currently subsection (g) stipulating that an order 

transferring a proceeding from a juvenile court to a tribal court must include: a) all of 

the findings and orders or modifications of orders that have been made in the case, b) 

the name and address of the tribe to which jurisdiction is being transferred, 

c):directions to the agency to release the child case file to the tribe having jurisdiction 

pursuant to section 827.15 of the Welfare and Institutions Code, d) directions that all 

papers contained in the file be transferred to the tribal court and copies retained by the 

transferring court. 

 

Under Welfare and Institutions Code section 381(b), added by Section 12 of SB 1460, 

these provisions would apply only to proceedings transferred from a juvenile court 

and not to proceedings transferred from a probate or family court. 

 

 Amend Judicial Council form ICWA-060 Order on Petition to Transfer Case Involving 

an Indian Child to Tribal Jurisdiction by: 

 

o Adding to number 5 on the form statements that when a case is being transferred from 

a juvenile court, all of the findings and orders or modifications of orders that have 

been made in the case are attached, that the county agency is directed to release its 

case file to the tribe under section 827.15 of the Welfare and Institutions Code, and 

that all materials contained in the court file are to be transferred to the tribal court 

with copies maintained by the juvenile court. This is to comply with the requirements 

of Welfare and Institutions Code 381(b), which was added by section 12 of SB 1460. 

 

o Adding an advisement that any party wishing to appeal a decision to transfer must 

request an immediate stay of the transfer order. If that request is denied the party may 

then petition the appellate court for a writ of supersedeas pending appeal. 

 

This provision is added to address the holding in In re. M.M. and follows the 

recommendations in that decision.
4
 

 

Alternatives Considered 

The forum and committee considered taking no action but decided that the proposed changes 

would assist the courts and litigants and support compliance with the law. 

 

                                                 
4
 Because this aspect of the proposal will affect Indian Child Welfare Act appeals from cases in probate court as 

well as those in family and juvenile courts the forum and committee have consulted with the Probate and Mental 

Health Advisory Committee and the Appellate Advisory Committee. 
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The forum and committee also considered a more limited proposal addressing only the issues 

concerning implementation of SB 1460 and not including the provisions addressing the In re. 

M.M. decision. The committee and forum concluded that it was important to include this 

provision otherwise some litigants might be unaware of the requirements of In re. M.M. and 

might be inadvertently deprived of their anticipated opportunity for appeal.  

 

Implementation Requirements, Costs, and Operational Impacts  

The forum and committee believe that there will be minimal one-time costs associated with the 

amendment of form ICWA-060.  The forum and committee believe that by clarifying the appeal 

requirements the proposal may reduce costs of litigation on this issue. 

 

Request for Specific Comments  
In addition to comments on the proposal as a whole, the advisory committee and forum are 

interested in comments on the following: 

 Does the proposal appropriately address the stated purpose? 

 

The advisory committee and forum also seek comments from courts on the following cost and 

implementation matters: 

 Would the proposal provide cost savings? If so please quantify. 

 What would the implementation requirements be for courts? For example, training staff 

(please identify position and expected hours of training), revising processes and 

procedures (please describe), changing docket codes in case management systems, or 

modifying case management systems. 

 Would 2 months from Judicial Council approval of this proposal until its effective date 

provide sufficient time for implementation?  

 How well would this proposal work in courts of different sizes? 

 

 

Attachments and Links 
Proposed revision to rule 5.483 

Proposed revised form ICWA-060 

Senate Bill 1460 (stats. 2014; ch. 772) available at 

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB1460  

In re. M.M. (2007)154 Cal.App.4th 897 available at http://www.lexisnexis.com/clients/CACourts   

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB1460
http://www.lexisnexis.com/clients/CACourts


 

 

Office of Child Support Enforcement, 

Administration for Children and Families, 

Department of Health and Human Services 

 

Comment Form 

 

 

To: Director, Division of Policy and Training, OCSE/DP, 901 D Street SW, 

Washington, DC 20447 

From: Judge Richard C. Blake and Justice Dennis M. Perluss, Cochairs, California 

Tribal Court–State Court Forum (forum) 

Tribal Affiliation: A consortium of tribal and state court judges in California 

Date: December 18, 2014      

 

Comment:  

The summary of the Notice of Proposed Rule Making: Fexibility, Efficiency, and 

Modernization in Child Support Enforcement Programs (as published in the Federal 

Register on November, 17, 2014 (Vol. 79 FR No. 221 68548) states that these proposed 

revisions will make Child Support Enforcement program operations and enforcement 

procedures more flexible, more effective and more efficient by recognizing the strength 

of existing state enforcement programs, which are laudable goals supported by the forum.  

Under the Tribal Impact Statement, when the federal Office of Child Support 

Enforcement (OCSE) circulated the proposal in April 2011, it contacted tribal leaders to 

engage in written consultation.  At that time, there were no Tribal IV-D programs 

operating in California, however, today there are; the Yurok Tribe began receiving grant 

funding from the OCSE for start-up planning for a tribal child support program on 

August 1, 2011 and today operates a comprehensive IV-D program.  

 

We are writing this comment to describe the impact this proposed rule would have in 

California on the local tribal and state courts, and to request that the draft rule be revised 

to address the following concerns: (1) the proposal does not envision the type of judicial 

jurisdictional framework that exists in California; (2) it does not allow for flexibility of 

overlapping jurisdictions of a tribal and state court or overlapping tribal and state child 

support services; (3) it will cause confusion and undermine due process rights of parties 

in tribal and state courts; and (4) it may result in conflicting orders and redundancy in 

services. 

 

Judicial Framework and Concurrent Jurisdiction Between Tribal and State Courts 

The issue of concurrent jurisdiction between state and tribal courts is governed by various 

statutes and case law. In 1953, through the enactment of Public Law No. 83-280 (Public 

Law 280) (18 U.S.C. §1162 and 28 U.S.C. § 1360), Congress extended to six states 

(including California) state jurisdiction over many crimes and some civil matters when 

the cause of action arose in 
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Indian Country. While Public Law 280 extended state jurisdiction in specified areas, it 

did not diminish any inherent tribal court jurisdiction. Federal courts have specifically 

found that tribal courts have concurrent jurisdiction over domestic relations actions as 

long as they are willing to assume jurisdiction. Sanders v. Robinson (9th Cir. 1988) 864 

F.2d 630. The Full Faith and Credit for Child Support Orders Act, P.L. No. 103-383 (28 

U.S.C. § 1738(B) mandates full faith and credit for child support orders between tribal 

and state courts. The mutual recognition of child support orders issued by a tribal or state 

court has aided the ability of these orders to be transferred from an issuing court to 

another court for effective enforcement of those orders. 

 

In California, under Family code section 4251 et seq. child support actions, where title 

IV-D services are being provided, are heard by child support commissioners and rule 

5.300 et seq. of the California Rules of Court govern practice and procedures for these 

support actions. The largest tribe in California, the Yurok Tribe, operates a tribal IV-D 

program that offers the following services: locating non-custodial and custodial parents, 

establishing paternity by voluntary declaration or court order, establishing child support 

orders, providing a non-cash alternative for child support payments, petitioning the 

Yurok Tribal Court to issue orders for Yurok Reservation employers to withhold wages, 

collecting and processing child support payments, and extinguishing past due child 

support debt owed to the State of California. 

 

The proposed rule does not address the concurrent jurisdiction of tribal and state courts 

nor does it allow for the complexity in enforcement procedures and practices that must be 

worked out between the tribal and state court or the tribal and state child support services 

agencies. 

 

Flexibility for Overlapping Jurisdictions 

In California, rule 5.372
1
 governs transfer of court cases between the tribal and state 

courts, however, because not every operational aspect or procedure of the respective 

tribal and state IV-D agencies is addressed by the statewide rule of court, the state title 

IV-D program and the tribal IV-D program have concurrently executing protocol 

agreements to set forth the agencies’ respective responsibilities for the process of 

transferring case management responsibilities for child support services from the state to 

the tribe. The rule is intentionally broad to allow the tribal IV-D agency and DCSS to 

develop protocols to meet the unique needs of each of the tribal IV-D programs and the 

state child support agency. Further, although it was anticipated that either a tribal IV-D 

agency or a state IV-D agency will be the party initiating case transfer, the rule allows for 

flexibility to permit a party to request transfer where appropriate. The proposed rule’s 

case closure notice and criteria provisions do not allow for statewide rules of court and 

tribally-specific/state negotiated protocol agreements. 

 

Confusion for the Parties and Due Process Concerns 

Under section 303.11 of the proposed rule, the only party entitled to notice is the 

recipient of child support services, whereas under state court rule 5.372(d), all of the 

                                                 
1
 See link for copy of rule http://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_372 

 

http://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_372
http://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_372
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parties receive notice of the petition to transfer the case.  Under section 303.11, the 

parties have no right to object to the transfer, whereas under rule 5.372(d), all parties 

have the right to object to the case transfer. 

 

Under rule 5.372(e) and (f), if the state court finds, after notice to the parties, a timely 

objection to the transfer is made, the court must conduct a hearing on the record and 

consider the following factors before making a determination of whether to transfer the 

case: (1) the nature of the action; (2) the interests of the parties; (3) the identities of the 

parties; (4) the convenience of the parties and witnesses; (5) whether state or tribal law 

will apply to the matter in controversy; (6) the remedy available in such tribal court; and 

(7) any other factors. In contrast, under the proposed rule, no court hearings are 

contemplated as part of the transfer and case closure procedures. 

 

Conflicting Orders and Redundancy in Child Support Enforcement Services 

By not contemplating concurrent jurisdiction of either the tribal and state courts or the 

tribal title-IVD and state title-IVD services, there is great potential for conflicting child 

support orders and overlapping, inefficient child support enforcement services. 

 

To address our concerns, we recommend that, at the very least, the proposed rule be 

changed to acknowledge the type of legal framework that exists in California and to limit 

its application to administrative (non-judicial) jurisdictions. These changes to the 

proposed rule would promote flexibility, effectiveness, and efficiency by recognizing the 

strength of tribal and state courts, which have worked out the orderly transfer of court 

cases and management responsibility for child support services between tribal and state 

courts through statewide rules of court and memoranda of agreements. 

 

We thank you for the opportunity to submit these comments. 
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POINTS TO CONSIDER 
 

Prepared by Judge Abby Abinanti and Commissioner Rebecca Whiteman 
 

 Code of Judicial Ethics does not speak to activities relating to a tribal nation 

o References in Code itself show the context to be with regard to 

 Governmental activities (e.g. appearing at a public hearing or officially 

consulting with an executive, legislative or public official) 

 Civic activities or service (e.g. appointment to a governmental committee 

or commission or other governmental position; service as an officer 

director, trustee or nonlegal advisor)) 

 Charitable activities (e.g. soliciting funds by a judge as an officer, director, 

trustee or nonlegal advisor to an organization 

A state judicial officer who is also a Chief Justice of their federally recognized tribe has 

distinct duties, and such activity cannot be considered in the context of a rule that deals 

with appearances at executive, legislative or other hearings, civic activities or service, or 

charitable activities. A federally recognized tribe is not a “charitable” cause or activity. 

 State Courts and Tribal Courts – Need and Importance of Collaboration 

o CA Tribal Court—State Court Forum was established in 2010. It is a coalition of 

various tribal court and state court leaders who come together as equal partners 

to address areas of mutual concern. (In 2013, CA Rule of Court 10.60 was 

adopted establishing the forum as a formal advisory committee.)  While a great 

deal of its work involves making recommendations to the Judicial Council to 

improve the administration of justice in all proceedings in which authority to 

exercise jurisdiction overlaps, it has additional duties, including, but not limited 

to: 

 “Identify issues of mutual importance to tribal and state justice systems, 

including those concerning the working relationship between tribal and 

state courts in California” 

 “Recommend appropriate activities needed to support local tribal court— 

state court collaborations” 

And among its stated objectives includes the objective to: 
 

 “Foster excellence in public service by promoting state and tribal court 

collaboration that identifies new ways of working together at local and 

statewide levels and maximizes resources and services for courts” 

Examination, re-examination, analysis and review of the existing Code of Judicial Ethics is 

needed, with the help, guidance and input from the California Tribal Court—State Court 
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Forum, in understanding the cultural and legal differences of the respective systems of 

justice. 

 Native American jurists – dual roles – need for clear guidance that fosters collaboration 

o Until recently, there had never been an occasion to even consider the situation 

of a state judicial officer also having responsibilities as a judicial officer of a tribe; 

Code of Judicial Ethics has been in existence over 50 years. In the past century, 

there have been only two state Native American judicial officers period, and only 

one of which is the Chief Justice of their tribe. 

The Code of Judicial Ethics was written at a time when the CA Courts had no Native 

American judicial officers in its ranks.  Given the importance of diversity on the California 

bench as a whole, as well as the need for recognition and importance of collaboration with 

and between the California Courts’ justice system and Tribal Courts, the time has come to 

clarify the California Code of Judicial Conduct to delineate permissible conduct in this very 

limited situation. 

SEE ALSO: The California Tribal Court-State Court Forum document entitled: 

“Principles and Values: A Living Document” 

The need to work together to get a reasonable and workable solution to the unique ethics 

issue presented is something that is embodied in this document. 

 No Complete Ban - Exceptions that are justifiable already exist 

o Sitting judges are allowed to directly solicit and fundraise – even from attorneys 

who may appear in front of them, so long as certain guidelines are followed. See 

Canon 5 and Rothman, CA Judicial Conduct Handbook (3rd ed.), §10.46, p.560. 

o Other classification of judges and/or situations exists where the Code of Judicial 

Conduct provides narrowly drawn exceptions. See Canon 6. 

There is no reason why a clearly delineated exception cannot be detailed to address this 

unique type of situation that can arise for judicial officers in this state. 

 Policy reasons behind the no solicitation or fundraising general rule are not implicated in 

a narrowly defined exception, so long as other provisions of the Code of Judicial Ethics 

are followed and safeguards are in place. 

The situation of a state judicial officer also being the Chief Justice of a federally recognized 

tribe is relatively rare. The distinct roles and courts involved, and the importance of 

fostering diversity and collaboration between such courts deserve a distinct mention in the 

Code of Judicial Ethics. 
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CONSIDER DRAFT REVISION to CANON 4C(3)(d) 
[Background Page] 

 

CANON 4: A JUDGE SHALL SO CONDUCT THE JUDGE’S QUASI-JUDICIAL AND EXTRAJUDICIAL 
ACTIVITIES AS TO MINIMIZE THE RISK OF CONFLICT WITH JUDICIAL OBLIGATIONS 

 
 
A. Extrajudicial Activities in General 
… 

 

B. Quasi-Judicial and Avocational Activities 
… 

 
C. Governmental, Civic or Charitable Activities 

 

(1) [Cannot appear at public hearing or officially consult w/executive, legislative or public 
official EXCEPT on matters concerning the law, the legal system or the administration of justice, 
or judge’s private or personal interests.] 

 
(2) [Cannot accept appointment to a governmental committee or commission or other 
governmental position that is concerned with issues of fact or policy on matters other than the 
improvement of the law, the legal system, or the administration of justice. But may serve in 
military reserve or represent a national, state or local government on ceremonial occasions or 
with respect to historical, educational or cultural activities.] 

 
(3) Subject to the following limitations and the other requirements of this code, 

 

(a) [Can serve as an “officer, director, trustee or nonlegal advisor of an organization or 
governmental agency” devoted to the improvement of the law, the legal system, or the 
administration of justice, provided does not constitute a public office w/in meaning of CA 
Const. Art. VI, sec. 17] 

 

(b) [May serve as an “officer, director, trustee, or nonlegal advisor of an educational, religious, 
charitable, service, or civic organization.” not conducted for profit] 

 

(c) [Cannot service as an “officer, director, trustee, or nonlegal advisor” if it is likely the 
organization 

 

(i) will be engaged in judicial proceedings that would ordinarily come before the judge, 
or 
(ii) will be engaged frequently in adversary proceedings in the court of which the judge 

is a member or in any court subject to the appellate jurisdiction of the court in which 
judge is member] 
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ALTERNATIVE 1 
 
 

DRAFT REVISION TO CANNON 4(C)(3) 
 
 
 

(d) a judge as an officer, director, trustee, or nonlegal advisor, or as a member or otherwise 
 

(i) may assist such an organization in planning fundraising and may participate in the 
management and investment of the organization’s funds. However, except as 
permitted in Cannon 4C(d)(v), a judge shall not personally participate in the solicitation 
of funds or other fundraising activities , except that a judge may privately solicit funds 
for such an organization from members of the judges’ family or from other judges 
(excluding court commissioners, referees, retired judges, court-appointed arbitrators, 
hearing officers, and temporary judges); 

 

(ii) may make recommendations to public and private fund-granting organizations on 
projects and programs concerning the law, the legal system, or the administration of 
justice; 

 
(iii) shall not personally participate in membership solicitation if the solicitation might 
reasonably be perceived as coercive or if the membership solicitation is essentially a 
fundraising mechanism, except as permitted in Canon 4C(3)(d)(i); 

 

(iv) shall not permit the use of the prestige of his or her judicial office for fundraising or 
membership solicitation but may be a speaker, guest of honor, or recipient of an award 
for public or charitable service provided the judge does not personally solicit funds and 
complies with Canons 4A(1), (2), (3), and (4).” 

 

(v)may, if acting solely in the capacity of Chief Justice of a federally recognized tribe,  
personally participate in solicitation of funds or other fundraising activities on behalf of 
 t h e t rib e’s legal o r ju st ice system, provided the judge complies with Canons 4A(1), (2),  
(3) and (4) and laws regarding disclosure and disqualification. 



5  

 
 

Alternative 2 
 

DRAFT REVISION TO CANNON 4(C)(3) 
 

“(d) a judge as an officer, director, trustee, or nonlegal advisor, or as a member or otherwise 
 

(i) may assist such an organization in planning fundraising and may participate in the 
management and investment of the organization’s funds. However, a judge shall not 
personally participate in the solicitation of funds or other fundraising activities , except 
that a judge may privately solicit funds for such an organization from members of the 
judges’ family or from other judges (excluding court commissioners, referees, retired 
judges, court-appointed arbitrators, hearing officers, and temporary judges), and a 
judge, acting solely in the capacity of Chief Justice of a federally recognized tribe, may  
personally participate in solicitation and other fundraising activities on behalf of the 
 t rib e’s legal o r ju st ice syst e m, provided the judge complies with Canons 4A(1), (2), (3) 
and (4) and the laws regarding disclosure and disqualification ; 

 

(ii) may make recommendations to public and private fund-granting organizations on 
projects and programs concerning the law, the legal system, or the administration of 
justice; 

 

(iii) shall not personally participate in membership solicitation if the solicitation might 
reasonably be perceived as coercive or if the membership solicitation is essentially a 
fundraising mechanism, except as permitted in Canon 4C(3)(d)(i); 

 

(iv) shall not permit the use of the prestige of his or her judicial office for fundraising or 
membership solicitation but may be a speaker, guest of honor, or recipient of an award 
for public or charitable service provided the judge does not personally solicit funds and 
complies with Canons 4A(1), (2), (3), and (4).” 



6  

 

Alternative 3 
 

DRAFT REVISION TO CANNON 6 
 
 

CANON 6: COMPLIANCE WITH THE CODE OF JUDICIAL ETHICS 
 

A. Judges 
 

B. Retired Judge Serving in the Assigned Judges Program 
 

C. Retired Judge as Arbitrator or Mediator 
 

D. Temporary Judge, Referee or Court-Appointed Arbitrator 
 

E. Judicial Candidate 
 

F. Time for Compliance 
 

G. [Repealed] 
 

H. Judges on Leave Running for Other Public Office  

I. Judges Serving in Separate Tribal Judicial Capacity 

A judge, who also serves as the sole Chief Justice of a federally recognized tribe, shall comply  

with all provisions of this code, except for the following, insofar as the conduct relates solely to  

the suppo rt of t h e t rib e’s legal or ju st ice syst em, an d is d on e so lely in th e cap acity of and as 

Chief Justice of such tribe: 
 

4C(3)(d)(i)— Fundraising and solicitation of funds; provided the judge complies with Canons 

4(A)(1), (2), (3) and (4) and the laws regarding disclosure and disqualification. 



 

Application 

Training and Technical Assistance Opportunity for Tribal, State and Local 

Governments to Develop a Collaborative Joint Jurisdictional Court Initiative

 

Please prepare an application responding to the questions below. Applications may be prepared in 

Microsoft Word® or .pdf format and should be submitted via email attachment to leof@ohsu.edu. 

Applications may be no more than seven pages in length. Font should be 12 pt.  

Applications are due Friday, January 30, 2015 by 5:00 p.m. Pacific Standard Time 

The initial written application has a total possible value of 70 points. All applications will be reviewed 

and applications that score at least 50 out of 70 points on first review will be reviewed by all Project 

TEAM staff. The five applications with the highest scores based on full review will be designated 

semifinalists. Identified tribal and local government leaders from semifinalist applications will be 

contacted the week of February 9, 2015 for completion of a 15 minute community readiness survey and 

an interview with Project TEAM staff the week of February 16, 2015. Survey completion and interview 

are worth 30 points, with a total application value of 100 points. Two sites will be chosen for Project 

TEAM support with TTA services to be provided either during April, June and August 2015, or November 

2015, and January and March 2016. All applicants will be notified of their status on March 2, 2015. 

Applicants not chosen through this process will be considered for future support or will be referred to 

other Bureau of Justice Assistance (BJA), U.S. Department of Justice approved training and technical 

assistance providers for potential TTA support.  

  

mailto:leof@ohsu.edu


 

Informational Webinar 

The National Criminal Justice Association (NCJA) will host a webinar to provide 

information about this project and answer questions about the application 

process. The webinar is scheduled for Wednesday, January 7, 2015 at 3:00 pm 

eastern time. To register for the webinar please click here.  

 

Application Questions 

Please answer the following questions clearly and with as much detail as possible. 

1. Identification of project leaders/statement of commitment (worth 20 points out of 100) 

Success of this project will be determined at least in part by the strength of leadership and the 

degree of commitment from these leaders. Please list an identified leader from both the tribal 

government or court system and the local government or court system. All applications must 

identify designated leaders from both the tribal and local government entities. Include: 

 The designated leaders’ names 

 Current titles or positions and any past experience relevant to the project 

 Full contact information: address, phone number, and email address 

Both the tribal and local government leaders must submit a statement of commitment to the 

project indicating their ability to participate personally and bring supporting staff/participants to 

the three on-site visits to be scheduled for either April, June and August 2015, or November 

2015 and January and March 2016. Leaders should also describe their role in the project and 

describe the resources and abilities they will bring to the collaboration.  

2. Description of the problem (worth 10 points out of 100) 

Please describe the problem you intend to address through creation of a joint-jurisdiction 

collaboration. Include: 

 A description of the problem faced by the community; and  

 How the problem affects both the tribal and non-tribal population. 

 

3. Description of the proposed joint-jurisdiction collaboration (worth 20 points out of 100) 

Please describe the joint-jurisdiction collaboration you wish to create. Include: 

 Goals and objectives of the collaboration; 

 Proposed nature of collaboration (e.g., a joint jurisdiction court to handle a specific issue 

or population); 

 Identify key participants and what roles they will play; 

https://ncja.webex.com/ncja/k2/j.php?MTID=t614a89ac43c1ac4cbb296749f03bc2d1


 What factors in the environment will encourage project success; and 

 What potential barriers or challenges to implementation exist.  

 

4. List of proposed participants (worth 10 points out of 100) 

Collaborations do better when support is broadly based, widespread and balanced between key 

participants (e.g., representatives from both tribal and local governments and communities.) 

Please identify the individuals you expect to participate in creating and implementing your 

collaboration. Where possible, please identify participants by name and provide contact 

information. If recruitment is ongoing, projected participants may be identified by role (e.g., 

parole officer).  

5. Description of the existing tribal-local community relationship and information on any 

existing or past collaborations (10 points out of 100) 

Please describe the existing relationship between the tribal government and community and the 

local government and community. Describe how the existing relationship may affect the 

proposed collaboration or be affected by it. Describe any existing or past collaborative efforts 

and what happened during those projects. Applications should include materials documenting 

support from the Tribal Council or other governing tribal authority and any equivalent political 

or judicial authority in the state or local government that would be required to proceed with the 

project. 

 

All applications will be reviewed and those scoring at least 50 out of 70 points based on the answers to 

the above questions will be contacted for the second stage of the process. The second stage is worth 30 

points and consists of the completion of a 15 minute survey to determine collaboration readiness and a 

phone interview between Project TEAM staff and the designated tribal and local government leaders. 

Phone interviews will take place the week of February 16, 2015.  

 

Questions about the application process should be directed to Allison Leof at leof@ohsu.edu or (503) 494-3805.  

 

 
 
This project was supported by Grant No. 2012-IC-BX-K003 awarded by the Bureau of Justice 
Assistance. The Bureau of Justice Assistance is a component of the Office of Justice Programs, 

which also includes the Bureau of Justice Statistics, the National Institute of Justice, the Office of Juvenile Justice and 
Delinquency Prevention, the Office for Victims of Crime, and the Office of Sex Offender Sentencing, Monitoring, Apprehending, 
Registering and Tracking. Points of view or opinions in this document are those of the author and do not necessarily represent 
the official position or policies of the U.S. Department of Justice. 

 

mailto:leof@ohsu.edu


 

Training and Technical Assistance Opportunity 

Assistance for Tribal, State, and Local Governments to Develop Collaborative 

Joint Jurisdictional Justice Initiatives 

Project TEAM (Together Everyone Achieves More) is now accepting applications from 

representatives of federally recognized Indian tribes and local governments who wish to 

develop a joint jurisdiction, justice related collaboration. Applications are available on the 

Project TEAM website and are due January 30, 2015. An informational webinar will be hosted 

by the National Criminal Justice Association on Wednesday, January 7, 2015 at 3:00 p.m. 

eastern time. Two proposals will be selected though this process and Project TEAM will provide 

services between March 2015 and March 2016.   

The purpose of this current initiative is to help two additional communities create successful 

joint-jurisdiction, justice-related collaborations of their own. The goal of collaboration is to 

improve client outcomes, make more effective use of resources, and build a long-term 

sustainable relationship between tribal and other government authorities. The Project TEAM 

staff will draw on the Minnesota and California experiences described below to help two tribal 

and local government partnerships develop and implement a joint-jurisdiction court or justice 

initiative of their own. 

BACKGROUND 

The Project TEAM collaboration model is based on the work of Judges John P. Smith and Korey 

Wahwassuck who together created a joint jurisdiction Wellness Court with participation by the 

Cass County, Minnesota District Court and the Leech Lake Band of Objiwe Tribal Court. The Cass 

County-Leech Lake Wellness Court was successful in reducing recidivism and improving public 

safety as well as contributing to improved relations between the Tribe and local communities. 

Because of the model’s success and significant interest from communities in developing their 

own joint jurisdiction initiatives, the Bureau of Justice Assistance (BJA), U.S. Department of 

Justice (DOJ) has provided funding for Project TEAM to assist federally recognized Indian tribes 

http://www.ohsu.edu/xd/research/centers-institutes/evidence-based-policy-center/stakeholder-engagement/project-team.cfm
http://www.ncja.org/webinars-events/ncja-bja-webinars


and their state or local government partners with developing joint-jurisdiction collaborative 

initiatives in the courts or criminal justice system.  

The first Project TEAM assistance took place in 2014. Over three separate, two day meetings, 

the TEAM Project staff helped the Shingle Springs Band of Miwok Indians and the El Dorado 

County Superior Court in El Dorado County, California design a joint jurisdiction court to serve 

tribal youth and their families identified through delinquency, truancy or dependency (child 

protective services) proceedings. The court is scheduled to begin proceedings in Spring, 2015. 

The request for proposals and the application are available on the Project TEAM Website.  

Important Information 

 

Proposals Due: January 30, 2015 by 5:00 p.m. PT 

Selection Announcement: March 2, 2015 

Project Period: Site One:  March through August, 2015 

Site Two: October 2015 through March 2016 

Applicant Webinar: Wednesday, January 7, 2015 at 3:00 pm 

eastern time. Register here.  

Eligibility: Applications must be jointly submitted by a 

representative from both a federally-

recognized Indian Tribe and a local or state 

government authority 

Information Contact:  Allison Leof, (503) 494-3805 or leof@ohsu.edu  

 

 

This project was supported by Grant No. 2012-IC-BX-K003 awarded by the Bureau of Justice Assistance. The Bureau of Justice 
Assistance is a component of the Office of Justice Programs, which also includes the Bureau of Justice Statistics, the National 
Institute of Justice, the Office of Juvenile Justice and Delinquency Prevention, the Office for Victims of Crime, and the Office of 
Sex Offender Sentencing, Monitoring, Apprehending, Registering and Tracking. Points of view or opinions in this document are 
those of the author and do not necessarily represent the official position or policies of the U.S. Department of Justice. 

 

http://www.ohsu.edu/xd/research/centers-institutes/evidence-based-policy-center/stakeholder-engagement/project-team.cfm
https://ncja.webex.com/ncja/k2/j.php?MTID=t614a89ac43c1ac4cbb296749f03bc2d1
mailto:leof@ohsu.edu


   

Request for Proposals 

Training and Technical Assistance Opportunity for Tribal, State, and Local 

Governments to Develop a Collaborative Joint Jurisdictional Court Initiative

 

IMPORTANT INFORMATION 

Proposals Due: January 30, 2015 by 5:00 p.m. Pacific time 

Selection Announcement: March 2, 2015 

Project Period: Site One:  March through August, 2015 

Site Two: October 2015 through March 2016 

Applicant Webinar: Wednesday, January 7, 2015 at 3:00 pm 

eastern time. Register here.  

Eligibility: Applications must be jointly submitted by a 

representative from both a federally-

recognized Indian Tribe and a local or state 

government authority 

Information Contact:  Allison Leof, (503) 494-3805 or leof@ohsu.edu  

 

 
 
This project was supported by Grant No. 2012-IC-BX-K003 awarded by the Bureau of Justice Assistance. The Bureau of Justice 
Assistance is a component of the Office of Justice Programs, which also includes the Bureau of Justice Statistics, the National 

Institute of Justice, the Office of Juvenile Justice and Delinquency Prevention, the Office for 
Victims of Crime, and the Office of Sex Offender Sentencing, Monitoring, Apprehending, 
Registering and Tracking. Points of view or opinions in this document are those of the author and 
do not necessarily represent the official position or policies of the U.S. Department of Justice. 

https://ncja.webex.com/ncja/k2/j.php?MTID=t614a89ac43c1ac4cbb296749f03bc2d1
mailto:leof@ohsu.edu


PURPOSE 

The Leech Lake Band of Ojibwe Tribal Court and the Cass and Itasca County District Courts in 

Minnesota have successfully operated joint-jurisdiction Wellness Courts for the past seven 

years. Not only have the courts reduced recidivism by chronic alcohol and drug offenders and 

thus improved public safety, the courts have contributed to generally improved relationships 

between the Indian tribe and local governments. In 2014, the Shingle Springs Band of Miwok 

Indians and El Dorado County Superior Court in California worked with Project TEAM (Together 

Everyone Achieves More) to develop a joint jurisdiction, wrap-around family court for their 

community. The purpose of this request for proposals is to select two additional communities 

to receive Project TEAM support in creating a successful joint-jurisdiction, justice-related 

collaboration of their own. The goals of the joint jurisdiction collaboration will be to improve 

client outcomes, make more effective use of resources, and build a long-term sustainable 

relationship between tribal and other government authorities. The Project TEAM staff will draw 

on the Minnesota and California experiences to help two tribal and local government 

partnerships develop and implement a joint-jurisdiction court or justice initiative of their own.  

BACKGROUND 

Project TEAM has been funded by the Bureau of Justice Assistances (BJA), U.S. Department of 

Justice (DOJ) to assist federally-recognized Indian tribes and their state or local government 

partners with developing a joint-jurisdiction collaborative initiative in the courts or criminal 

justice system.  

In 2006, Judge John P. Smith of Cass County and Judge Korey Wahwassuck from Leech Lake 

Band of Ojibwe joined together to combat impaired driving and substance-use related crime in 

their community by creating a joint-jurisdiction Wellness Court. The court was successful in 

reducing recidivism and improving public safety, and has also contributed to improved relations 

between the Tribe and the local communities.  Other justice-related collaborations have since 

been formed, such as a juvenile reentry program and a juvenile diversion program in 

collaboration with Anishinabe Legal Services. The Cass County-Leech Lake Wellness Court has 

won several national and international awards (Harvard University Honoring Nations Award; 

National Association of Drug Court Professionals Award; and National Criminal Justice 

Association Award, among others), and both Judge Smith and Judge Wahwassuck are 

frequently asked to consult on the creation of joint-jurisdiction projects. Judge Wahwassuck 

and Judge Smith have published articles describing the Minnesota collaboration and the 



benefits of joint jurisdiction projects in the Washburn Law Journal and the William Mitchell Law 

Review.1 

In 2014, Project TEAM conducted its first on-site training and technical assistance (TTA) with 

the Shingle Springs Band of Miwok Indians and the El Dorado County Superior Court in El 

Dorado County, California. Over three separate, two day meetings, Project TEAM staff helped 

participants from the tribe and local government agencies design a joint jurisdiction court to 

serve tribal youth and their families identified through delinquency, truancy or dependency 

(child protective services) proceedings. The court is scheduled to begin proceedings Spring, 

2015.  

Judges Wahwassuck and Smith are members of Project TEAM and are joined by Jennifer Fahey, 

JD, a former prosecutor with experience creating a joint tribal-local court sentencing circle 

collaboration; and Allison Leof, PhD, a senior policy analyst and project manager who will be 

coordinating the project through the Center for Evidence-based Policy (Center) at Oregon 

Health & Sciences University (OHSU). Full biographies of the Project TEAM staff can be found on 

the project website. 

Project TEAM is one of many initiatives sponsored by the U.S. Department of Justice to improve 

justice outcomes in tribal and non-tribal communities. More information on these initiatives 

can be found on the U.S. Department of Justice’s Office of Tribal Justice website and Tribal Law 

and Order Act page, BJA’s National Training and Technical Assistance Center, and the Tribal Law 

and Policy Institute’s Walking on Common Ground website, which provides resources for 

promoting and facilitating tribal-state-federal collaborations. 

GOAL 

The goal of Project TEAM is to help communities create and implement a joint-jurisdiction 

program that will improve client outcomes, build relationships between tribal and state and 

local governments, and make more effective use of resources. Tribal and state or local 

government agencies that are interested in building a joint-jurisdiction, justice-related project 

are encouraged to apply. Eligible projects include: 

 Wellness courts, mental health courts, veterans court, or other diversion programs 

 Juvenile justice reform programs 

 Collaborative supervision/reentry programs 

                                                           
1
 See; Wahwassuck, K. (2008). The new face of justice: Joint tribal-state jurisdiction. Washburn Law Journal, 47, 

733-755. Retrieved from http://contentdm.washburnlaw.edu/cdm/ref/collection/wlj/id/5687. Wahwassuck, K., 
Smith, J.P., & Hawkinson, J.R. (2010). Building a legacy of hope: Perspectives on joint tribal-state jurisdiction. 
William Mitchell Law Review, 36 (2), 859-897. Retrieved from http://open.wmitchell.edu/wmlr/vol36/iss2/3/. 
 

http://www.ohsu.edu/xd/research/centers-institutes/evidence-based-policy-center/stakeholder-engagement/project-team-personnel.cfm
http://www.justice.gov/otj
http://www.justice.gov/tribal/tribal-law-and-order-act
https://www.bjatraining.org/
http://www.walkingoncommonground.org/
http://contentdm.washburnlaw.edu/cdm/ref/collection/wlj/id/5687


 Alternatives to detention/incarceration 

Other projects that involve creating a joint-jurisdiction court or justice program involving both 

tribal and other governments will be considered.  

PROJECT DETAILS 

Applicants will be asked to submit a written application responding to five questions. Applicants 

who meet the basic minimum requirements (score 50 points out of 70 possible points; see 

below for details) will proceed to the semifinalist stage. Semifinalists will complete a 15-minute 

email survey assessing readiness for collaboration and participate in a phone interview with 

Project TEAM staff worth a total of 30 points.  Details on the application process are provided 

below. Applications are due January 30, 2015. Two sites will be selected to receive Project 

TEAM services through this process. Final selection will take place by March 2, 2015 and 

planning will begin immediately. 

The project will involve three onsite, facilitated two day meetings. One selected site will receive 

services in April, June and August 2015. The other site will receive services in November 2015, 

January and March 2016. The first meeting will focus on building relationships, identifying and 

prioritizing goals and challenges, and developing a sense of shared values and mission.  The 

second meeting will focus on the development of a structure for how to work together, 

including formal agreements, role clarification, and resource commitment. During the third 

meeting, participants will finalize details for achieving their goals, including work and 

communication plans, and measurable performance objectives and data collection.  

ELIGIBILITY 

The proposed collaboration must be between a federally recognized Indian tribe and a state or 

local government agency. Although one goal of the initiative is to develop new relationships, it 

is expected that applicants will have a specific project in mind and have identified leaders from 

both the tribe and local governments. Both parties must demonstrate a willingness to work 

together to develop a joint-jurisdiction partnership and must have approval from appropriate 

authorities to pursue the project. Applicants should confirm that both the tribal and local 

governmental authorities support the application before proceeding. Applications will require a 

signed resolution from the Tribal Council or governing body of the Tribe showing support for 

the collaboration before final selection.  

FUNDING 

This is a training and technical assistance opportunity and does not come with direct funding 

for the site selected. TEAM staff anticipates, however, that the work completed through the 



project will provide recipients with a strong strategy, program implementation tools, and a 

sustainability plan.  These resources could then be used to develop grant applications for 

funding. 

APPLICATION WEBINAR 

The National Criminal Justice Association (NCJA) will host a webinar Wednesday, January 7, 

2015 at noon pacific/3:00 p.m. eastern time. The webinar will introduce Project TEAM staff, 

describe the application process and TTA services offered. In addition, Judge Suzanne Kingsbury 

of El Dorado County Superior Court and Judge Christine Williams of the Shingle Springs Band of 

Miwok Indians will be present to describe their experience with Project TEAM and the status of 

their joint jurisdiction initiative. To register for the webinar, please click here.  

APPLICATION PROCEDURE AND REQUIREMENTS 

To apply for TTA funding, applicants must submit an application via email attachment. The 

application must include the following information: 

 Designated leaders for both the tribal and state or local government bodies. Examples 

of designated leaders can include judges, elected/appointed officials, or department 

heads. Please include a name and full contact information for the tribal and local 

government designated leaders. The Project TEAM staff will contact these leaders 

during the interview process to confirm their commitment to the project, if the 

application proceeds to the semifinalist stage. 

 A statement from both leaders explaining their commitment to the project and 

describing the role they will play in the collaboration.  

 A description of the problem the partners seek to solve through a joint-jurisdiction 

partnership.  

 A description of the proposed joint-jurisdiction project. 

 A list of proposed participants to participate in facilitated onsite meetings by name or 

role (e.g., parole officers, the court clerk, etc.). Applicants are expected to show 

widespread support for the proposed project and a willingness or ability of participants 

to participate in the onsite meetings. 

 Background on any previous collaboration between tribe and local authority and general 

discussion of the relationship between tribe and local government partners. 

 Material documenting support from the Tribal Council or other governing tribal 

authority and any equivalent political or judicial authority in the state or local 

government that would be required to proceed with the project. 

https://ncja.webex.com/ncja/k2/j.php?MTID=t614a89ac43c1ac4cbb296749f03bc2d1


The application form is available on Project TEAM website. Applications may be prepared in 

Microsoft Word® or .pdf format and should be submitted via email attachment to 

leof@ohsu.edu. Applications may be no more than seven pages in length and should be in 12-

point font.  

SELECTION CRITERIA and PROCESS 

Applications are due on January 30, 2015 and Project TEAM staff will begin the review process 

immediately, beginning with an initial screening of applications. Applications that score 50 out 

of 70 points will be referred for full review by all Project TEAM staff. The five applications with 

top scores based on full review will be designated semifinalists. All semifinalist applicants will 

have a conference call interview with Project TEAM staff. Applications will be evaluated based 

on the following criteria:  

1. Identification of leaders from both tribal and state or local jurisdiction and statement of 

commitment from leaders—20 points out of 100 

Success of this project will be determined at least in part by the strength of leadership 

and the degree of commitment from these leaders. Applications must identify a leader 

from both the tribe and local government. Examples of designated leaders can include 

judges, elected/appointed officials, or department heads. Please include a name and full 

contact information for the designated tribal and local government leaders.  

Leaders must also submit a statement of commitment where they describe their role in 

the project and describe the resources and abilities they will bring to the collaboration. 

Leaders must specifically state their willingness to commit time and staff to the three 

onsite meetings in either April, June and August 2015 or November 2015, January and 

March 2016.  

2. Description of the problem—10 points out of 100 

The description includes: A) a clear and compelling description of the problem faced by 

the community; and B) how it affects both the tribal and non-tribal population.  

3. A description of the proposed joint collaboration—20 points out of 100 

A clear outline of what the proposed collaboration will look like, what the goals and 

objectives of the project are, and what roles participants will play. Include information 

on both the collaboration’s resources and strengths as well as potential barriers or 

challenges to implementation.  

4. A list of proposed participants—10 points out of 100 

http://www.ohsu.edu/xd/research/centers-institutes/evidence-based-policy-center/stakeholder-engagement/upload/2014-2015-BJA-TEAM-Pilot-Site-Application-Final.pdf
http://www.ohsu.edu/xd/research/centers-institutes/evidence-based-policy-center/stakeholder-engagement/project-team.cfm
mailto:leof@ohsu.edu


Collaborations do better when support is broadly based and widespread and we will be 

looking for balanced participation from both tribal and local jurisdiction representative 

to the degree possible. Where possible, please identify participants by name and 

provide contact information. If recruitment is ongoing, projected participants may be 

identified by role (e.g., parole officer).  

5. Background on the existing tribal—local community relationship as well as information 

on any existing or past collaborations—10 points out of 100.  

 Please include a general discussion of the tribal and local community relationship and 

how the state of the relationship may affect the project or be affected by it. Describe 

any existing or past collaborative efforts and what happened during those projects. 

Applications should include materials documenting support from the Tribal Council or 

other governing tribal authority and any equivalent political or judicial authority in the 

state or local government that would be required to proceed with the project. 

6. The interview and assessment portion of the selection process will be worth 30 points 

out of 100.  

The two-step review process of applications includes:  

1) Initial Review of Applications 

After the applications are received, an initial screening of these applications will be 

conducted using the above criteria. If an application scores above 50 points out of 70 

based on the first five criteria above, the application will be forwarded for full Project 

TEAM staff review. 

 

2) Secondary Review of Applications Followed by Conference Call with Semifinalists 

The applications will then be reviewed by the full Project TEAM staff using the first five 

criteria above. The five top-scoring applications will be designated semifinalists. Project 

TEAM staff will contact the designated tribal and local leaders from the semifinalist 

applications for a phone interview and evaluation process. Designated leaders from 

semifinalist applications will be asked to complete the Wilder Collaboration Factors 

Inventory (a 15-minute survey) to assess the available resources and challenges for 

collaboration. During the phone interview, Project TEAM staff will measure commitment 

and availability of resources for success. The interview and assessment portion of the 

selection process will be worth 30 points out of 100. Phone interviews will take place 

during the week of February 16 through 20, 2015.  

All applicants will be notified of the outcome of the application review process by March 2, 

2015.  



 

HOW TO SUBMIT AN APPLICATION 

Applications are available on the Project TEAM website. Applications should be submitted in 

Microsoft Word® or .pdf format to leof@ohsu.edu. Applications are due on January 30, 2015 by 

5:00 p.m. PT. Only one application per project will be accepted. 

CONTACT 

For further information, please contact Allison Leof at leof@ohsu.edu or (503) 494-3805.  

http://www.ohsu.edu/xd/research/centers-institutes/evidence-based-policy-center/stakeholder-engagement/project-team.cfm
mailto:leof@ohsu.edu
mailto:leof@ohsu.edu


 
 
 
 

 
Pre-Grant Application Webinar: 

Project TEAM: Helping Tribes and State/Local Governments Create 
Joint Jurisdiction Collaborations 

 
On Wednesday, January 7, 2015 at 3:00 p.m eastern time, please join us for an 
exciting webinar on tribal-state court collaboration presented by members of 
Project TEAM (Together Everyone Achieves More). Project TEAM is funded by the 
Bureau of Justice Assistance (BJA), Office of Justice Programs, U.S. Department of 
Justice to provide training and technical assistance (TTA) to sites who wish to 
design and implement joint jurisdiction justice projects. Project TEAM’s model is 
based on the successful experience of Judge John Smith and Judge Korey 
Wahwassuck who created the nation’s first joint jurisdiction court in Minnesota. The 
Cass County-Leech Lake Wellness Court was successful in reducing recidivism, 
improving public safety, and helping to significantly improve the relationship 
between the tribe and the surrounding community. In 2013, BJA funded Project 
TEAM to provide TTA to the Shingle Springs Band of Miwok Indians and El Dorado 
County Superior Court in California. Following TTA assistance, the tribe and county 
plan to launch a joint-jurisdiction juvenile and family wrap-around wellness court in 
the spring of 2015.  
 
The BJA has authorized Project TEAM to provide TTA to two additional 
communities. The National Criminal Justice Association (NCJA) is hosting this 
webinar to introduce Project TEAM staff, describe the TTA services offered, and 
review the application procedure for TTA assistance.  
 
Presenters on the webinar will include all Project TEAM staff led by Judges Korey 
Wahwassuck and John P. Smith, and Judges Christine Williams and Suzanne 
Kingsbury from the Shingle Springs-El Dorado County initiative.  
 

To access the Request for Proposal and Project TEAM TTA application, please visit 
the Project TEAM website.To register for the webinar, click here.  Any pre-webinar 
questions should be directed to Allison Leof at leof@ohsu.edu or at 503-494-3805.   

These webinars are supported by Grant No. 2010-IC-BX-K054 awarded by the Bureau of Justice Assistance. The Bureau of 
Justice Assistance is a component of the Office of Justice Programs, which also includes the Bureau of Justice Statistics, the 
National Institute of Justice, the Office of Juvenile Justice and Delinquency Prevention, the Office for Victims of Crime, the 
Community Capacity Development Office, and the Office of Sex Offender Sentencing, Monitoring, Apprehending, Registering, 
and Tracking. Points of view or opinions in this document are those of the speakers and do not necessarily represent the 
official position or policies of the U.S. Department of Justice, the National Criminal Justice Association or the National Congress 
of American Indians.  
 

http://www.ohsu.edu/xd/research/centers-institutes/evidence-based-policy-center/stakeholder-engagement/project-team.cfm
https://ncja.webex.com/ncja/k2/j.php?MTID=t614a89ac43c1ac4cbb296749f03bc2d1
mailto:leof@ohsu.edu


Forum Meeting Schedule 

1. February 12, 2015 

2. April 16, 2015  

3. June 11, 2015 (in-person) 

4. August 20, 2015 

5. October 8, 2015 

6. December 17, 2015 

7. February 11, 2016 (tentative) 

8. April 14, 2016 (tentative) 

9. June 9, 2016 (in-person) (tentative) 

10. August 18, 2016 (tentative) 

11. October 6, 2016 (tentative) 

12. December 15, 2016 (tentative) 

13. February 16, 2017 (tentative) 

14. April 13, 2017 (tentative) 

15. June 8, 2017 (in-person) (tentative) 

16. August 17, 2017 (tentative) 

17. October 12, 2017 (tentative) 

18. December 14, 2017 (tentative) 

 


	12.18.14 Tribal Court-State Court Forum Meeting Agenda
	ITEM 1: COCHAIRS’ REPORT
	1. National Indian Nations Conference - Agenda
	2. CJER Memo & Jurisdictional Issues
	3. STEPS to Justice Brochure
	4. Attorney General Holder Announces ICWA Initiative

	ITEM 2: REPORT ON LA ICWA TRAININGS
	12 05 14 LA ICWATraining Agenda
	12 05 14 LA ICWA Powerpoint

	ITEM 3: ICWA PROPOSED DRAFT TRANSFER RULE
	Memo to Forum & FamJuv re Transfer Proposal
	Draft amendments to Rule 5 483
	Invitation to Comment Amended

	ITEM 4: NPRM CHILD SUPPORT DRAFT COMMENT
	ITEM 5: PROPOSAL TO AMEND THE CA CODE OF JUDICIAL ETHICS
	Judge Abinanti Request for Formal Opinion
	Judge Abinanti Open Letter 
	Draft Revisions to Code of Judicial Ethics

	INFO 1: JOINT JURISDICTIONAL COURT OPPORTUNITY
	INFO 2: FORUM MEETING SCHEDULE



