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JUDICIAL COUNCIL APPROVES RECOMMENDATIONS 
OF THE CHIEF JUSTICE'S ADVISORY COMMITTEE 

FOR AN EFFECTIVE PUBLICATION RULE 

At its May 10 meeting, the Judicial Council of 

California endorsed a number of proposals designed to im

prove the system for selective publication of appellate 

court opinions under rules 976-978 of the California Rules 

of Court. The proposals, which were developed by the Chief 

Justice's Advisory Committee for an Effective Publication 

Ru.le, include suggested rule changes that will now be sent 

to the Supreme Court for its cons ideration with the Judicial 

Council's recommendation for adoption. 

If the Supreme Court approves, changes in the 

pertinent rules will be formally adopted by the Judicial 

Council and the Supreme Court on a date to be announced. 

Prior to their consideration by the Council, 

the advisory committee 's recommendations were published 

and widely circulated for comment. Comments and s uggestions 

were received from appellate a nd trial judges , attorneys, 

the State Bar , the California Judges Association, and othe r 

interested persons and organizations. 

In addition to proposed rule changes, the Council 

approved t wo advisory conuuittee recommendations for further 

research: (1) a study of the feasibility of developing 

and implementing a convenient and inexpensive system for 

storing, researching and retrieving unpublished appellate 

opinions; and (2) a study of various proposals for a system 
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~preme Court procedures 

Rule 976(c) would be amended to provide that in 

exercising its power to order opinions published or not 

published, the Supreme Court would observe the standards 

for publication specified in subdivision (b). Rule 976(d) 

would be modified to delete the language that prohibits 

publication of published Court of Appeal opinions in cases 

in which the Supreme Court grants a hearing. A superseded 

opinion in the Official Reports would be accompanied by 

an appropriate notation of the Supreme Court's action in 

the case. 

~..n amendment to rule 29 would expressly authorize 

the Supreme Court to comment on a Court of Appeal opinion 

when denying a petition for hearing. The comments would 

be published with the Court of Appeal opinion in the Official 

Reports. 

Requests for publication 

Rule 978(a) would be amended to require the Court 

of Appeal to send its recommendation and statement of reasons 

regarding a request for publication to all parties and to 

any person who has requested publication. Rule 978(b) 

would be amended to provide that each party and any other 

person who has requested publica tion shall be notified of 

the action taken by the Supreme Court. 

t 
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Rules 976, 977 and 978 of the California Rules of 

Court would be amended, _and rule 29(c). would be added, to 

read: 

Rule 976. Publication of appellate opinions 

{a) * * * 
(b) [Standards for opinions of _ other courts] Ne An 

opinion of a Court of Appeal or of an appellate department 

of the supeilor c6ur~ shall be p~~lishe~ in the Official Re

ports tin~e5s _ only if such opinion: (1) establishes a new rule 

of la~, applies an established rule ~I' principle to a factual 

situation substantially different from that in published cases, 

or alters or modifies an existing rule,! (2) involves a legal 

issue of continuing public interest~ to a substantial group of 

the public such as public officers, agencies or entities, mem

bers of an economic class, or a business or professional 

gro-r:-p, or (3) criticizes existing law ; 3 (4) resolves or 
-· 

creates an apparent conflict in the Zahl, (5) constitutes a 

significant and nonduplicative contribution to legal literature 

~hf s er±~er±on eai±~ fer ptib±fea~~en e£ the ~elutively 
few op±n±ens ~hat estab±±eh ne~ rtl±es ef latt7 ineltld±ng 
a nett eenst~tlet±en of e et~tnte, er that ehan~e exist±n9 
rttles7 ~his er±terien dees not jttst~~y ~tlblieat~en e£ n 
£aet ea~~ ef first ±fflprees±on, tthere a ±ega± rtlle er 
p~±neip±e ±s ap~lied te a e~bstantial±y new f eetna± 
situat±en-;-

'flhie er±i:e!:'ie1'l re~tl±reg that the 3:egtd ±ss11e7 rather than 
the ease er eentroversy7 be o~ ~ttbl±e interest and tha~ 
the ifite~est be ef a eent±ft~±ng nature and not merely 
trana±tory7 Pttbi±e ~nterest ~~st be d±stfn~nished frem 
ptlb±ie enriosi~y-;- Phe re~u±rernent ef pttb±±e intere~t may 
be sat±5f±ed if the legal i~stie is e£ eont±ntl~ng interest 
~e a Stibs~~ntia3: grottp ef ~he publ±e Stleh as ~nb3:±e of-

7 --. 
- . ./ 

f ±eers7 n~encies or entities, ~ember~ ef an ecenem±e e±a~e, 
er a btrn±ness or p~efess±(5na3: gronp-;- An ep±n:i:en \fhieh 
elar±f ies a eentro±~±~g rnle ef lew that ±s not ttell es
tab±±3hed c~ clearly stated in p~ior reported~opinien97 
which reconciles eenf l±ct±ng l~nes 6f att~~or±ty7 or ~h±eh 
tests the pre~ent val±d±tr ef e eettled p~.inc~p±e ~n the 
±igh~ of moclern ~tlthor±t±es elsewhere may be ptlbl±5hed tln
der th±s criterion if it sat±sf.ies the rc~tliremen~ that 
the ±ege3: ±~5ue be ef eont±nn±n9 p~bl±e ±nterest-;-

~h±s eri~e~±en wetlld ;ust±fy ptlblieat±en ef the rare inter
~ediate appellate opinion whi~h finds f~tl±t with exi~t±n~ 
co~~on lutt or stetntory ~~±ne±ples b~d doctrines ~nd which 
rccom.'"r.et'ld9 ch~nge!l by n higher eourt er by the :beg±s:l:ntttre-;-

(Over) 



-7 ) either byan historical review of· the law or by d~scribing the 

legislative history of a statute or ordinance, (6) otherwise 

aids the administration .. of justice, or ( 7) is one of the 

opinions in a case in which there is a dissenting opinion or 

a concurring opinion in which reasons are stated. 

fc) [Pub.lication procedure] 

(1.) [Courts of Appeal and appellate departments) 

Bnlese etfierw±se d±reeted by the Stl~reme €etlrt1 a An opinion 

of a Court of Appeal or of an appellate department of the 

superior court shall be published in the Official Reports if 

a majority of the court rendering the opinion certifies, 

prior to the decision becoming final in that court, ~ha~ it. 

meets one or m?re of tf!e __ stan9ar~s for publication specif ie~ 

in paragraphs (1) through (6) of subdivision (b). If the 

opinion is one of the opinions in a case in which there is a 

dissenting or concurring opinion, as specified in paragraph 

(7) of subdivision (b), it shall be published unless all 

members of the panel a~ree that it shall not be published. 

Ar.. epin±en net se eert±f fed shai± neverthe±ess be ~tlb±isfied 

in the 8£f±e±a± Repe~ts ~pen erde~ ef the Stlp~eme Eetl~t te 

that eff eet. 

( 2) [Supreme Cou1•t l Notui ths tanding pa1•agraph ( 1); an 

opinion certified for publication shall not be published in 

the Official Reports, and an opinion not so certified shall 

be published in the Offic i al Reports, upon an order of the 

Supreme Court to such effect. In exercising its power to 

order opinions published or not published, the Supreme Court 

shall observe the standards for publication specified in 

subdivision (b) of this rule. 

(d) [Stlperseded ep±niens Effect of grant of hearing] 

Regardless e~ the feregeing previ9ions ef this rHle7 

~e epin±en stlper3eeed by the gra~tin9 e~ a hear±n97 rehear±~g 

or ether ;tldieia± aet±en shall be ptib~i~bed in the eff±-

eia± Reporb:3-;- Published Court of Appeal opinions in cases 

in which the Supreme Court grants a hearing shall remain 

published in the OfficiaZ Reports, and a notation of grant 

of hearing shall immediately follo~ such opinions. 

(e) * * * 
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Rule 977. Citation of unpublished opinions . prohibite.d; 
exceptions 

(a) [General rule] An opinion e£ a €otlrt of Appeal 

or e£ an appellate depart~ent ef a Stlper±er tetlrt that 
. . 

fs not published, certified for publication, or ordered pub-
: 

lished in t.he Official Reports pursuant to rule 976 shall 

not be cited by a court or by a party in any other action or 

proceeding except when the ep±nion ±~ reie~a~t tlfider 

the deetrines e£ the law e£ the eaee7 ~es ;~a±eata or 

ee±lateral este~pel7 er ±n a e~im±fial aetioR er preeeeding 

±n~elvinq the same de£eneaftt er a d~se±pli~ary aet±en 

er preeeed±ng invelvin9 the · same reepondent as provided in 

subdivision. (b) of this rule. 

(b) [Exceptions] An ·opinion not published, · certified 

for publication, ~r ordered published in the - Official Reports 

may be cited in another action or proceeding in the foll6wing 

situations: 

(1) In connection with a petition for hearing proceed

ing before the Supreme Court whenever it appears that an un

pub lis he d opinion of a Court of Appeal is inconsistent with 

the decision or order in the case in which a he aring is sought. 

(2) When the opi~ion of an appellate · department of the 

superior court is relevant to an action. or proceeding before 

that appellate departm ent, or before a municipal or justice 

court within the same county; 

(3) When the opinion is relevant under the doctrines 

of the law of the case, res judicata, or collateral estoppel; 

(4) When the opinion is relevant to a crimi~al action 

or proceeding or disciplinary proceeding involving the same 

party or a membe~ of the State Bar. 

(c) [Citation procedure] A copy of any opinion citable 

under the exceptions specified in subdivision (b) of this 

rule shall be furnished ~o the court and all parties by at

taching it to the document in which citation is made, or, if 

the citation is to be made orally, then ~ithin a reasonable 

time in advance of citation. 

* Ph±~ ruie ~h~ll not apply to ~n op±n±on cert±f ±ed for ptlbi±
cot±on prior to it~ octtlai ptlbl±cat±on~ 
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Rule 978. Requesting publication of unpublished opinions 

(a) [Request procedure; action by court rendering 

opinion] A request by any person for publication in the 

Official Reports of an opinion not certified for publication 

may be made only to the court that rendered the opinion. 

The request sha~l be made promptly by letter, with a copy to 

each party to the action or proceeding not joining therein, 

stating concisely why the opinion meets one or more of .the 

criteria for -publication in rule 976. If the court ·does 

not, or by reason of the decision's finality as to that 

court cannot, grant the request, the court may, and at the 

instance of the person requesting publication shall, transmit 

·the request and a copy of th~ opinion to the Supreme Coµrt 

witn it~ recor.unenqat~o~ £ur appropria~e aisposition a~a. a 
. . . 

brief statement of ~ts · reasons therefor. The t~ansmitting 

c~urt shali alsd send a copy of its recommendation and 

statement of reasons to each party to the action or· pro

ceeding and to any othe~ person ~ho has requested publication. 

(b) [Action by Supreme Court] When a request for 

publication is received by t~e Supreme Court · ~~em tfie 

ee~rt that rendered ~he e~fttieri pursuant to subdivision (a) 

of this rule the Supreme Court shall either order the opin

ion published or deny the request. The transmitting court, 

each party to the action or proceeding, and any person who 

has requested publication shall be not~fied of the action 

taken by the Court. 

(c) * * * 

Rule 29. Grounds for hearing in Supreme Court; comment 
on denial of hearing 

(a) - (b) * * * 
{a) [Comment on denial of hearing] Upon denial of 

hearing in a Court of Appeal case in which the opinion ~a 

published the Supreme Court may expressly withhold its 
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a~proval of or otherwise comment on the whole or any part of 

the Court of App.eal opinion, but the failure of the 

Supreme Court to do so shall not be deemed an approval 

thereof. Such expressions and comments shall be published 

in the Officia~ Reports, and shall appear immediately fol

lowing the Court of Appeal opinion to which they are addressed • 
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