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SUBJECT:

JUDICIAL COUNCIIL APPROVES RECOMMENDATIONS
OF THE CHIEF JUSTICE'S ADVISORY COMMITTEE
FOR AN EFFECTIVE PUBLICATION RULE

At its May 10 meeting, the Judicial Council of

California endorsed a number

of proposals designed to im-

prove the system for selective publication of appellate

court opinions under rules 976-978 of the California Rules

of Court. The proposals, which were developed by the Chief

Justice's Advisory Committee
Rule, include suggested rule
to the Supreme Court for its

Council's recommendation for

for an Effective Publication
changes that will now be sent
consideration with the Judicial

adoption.

If the Supreme Court approves, changes in the

pertinent rules will be formally adopted by the Judicial

Council and the Supreme Court on a date to be announced.

Prior to their consideration by the Council,

the advisory committee's recommendations were published

and widely circulated for comment. Comments and suggestions

were received from appellate

and trial judges, attorneys,

the State Bar, the California Judges Aésociation, and other

interested persons and organizations.

In addition to proposed rule changes, the Council

approved two advisory committee recommendations for further

research: (1) a study of the feasibility of developing

and implementing a convenient and inexpensive system for

storing, researching and retrieving unphblished appellate

opinions; and (2) a study of various proposals for a system
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permitting "partial publication" of an appellate opinion
where only a portion of the opinion meets the standards
for publication.

The rule amendments, as approved by the Council,
are summarized below and their full text is attached.

Noncitation (rule 977)

Rule 877 would be amended to permit citation of
unpublished Court of Appeal opinions in connection with
petitions for hearing in the Supreme Court whenever it appears
that an unpublished opinion is inconsistent with the case
in which review is sought; to permit citation of unpublished
opinions of appellate departments of the superior courts
in those departments and in the municipal and justice courts
within the same county; and to require that copies of un-
published opinions intended for citation be furnished in
advance to the court and all parties.

Publication standards
The publication standards in rule 976(b) would
be amended to provide for publication of opinions that apply

established rules of law to factual situations significantly
different from those in published cases; opinions that resolve
or create conflicts in the law; opinions in cases invelving
dissenting opinions or concurring opinions in which reasons
are stated, unless all three judges agree that the opinion
should not be published; opinions that make a significant
contribution to legal literature by undertaking an historical
review of the law or describing legislative history; and
opinions that otherwise aid the administration of justice.

The presumption against publication would be removed from

the rule.




Supreme Court procedures
Rule 976 (c) would be amended to provide that in

exercising its power to order opinions published or not
published, the Supreme Court would observe the standards
for publication specified in subdivision (b). Rule 976(d)
would be modified to delete the language that prohibits
publication of published Court of Appeal opinions in cases
in which the Supreme Court grants a hearing. A superseded
opinion in the Official Reports would be accompanied by

an appropriate notation of the Supreme Court's action in
the case.

An amendment to rule 29 would expressly authorize
the Supreme Court to comment on a Court of Appeal opinion
when denying a petition for hearing. The comments would
be published with the Court of Appeal opinion in the Official
Reports.

Requests for publication

Rule 978(a) would be amended to regquire the Court
of Appeal to send its recommendation and statement of reasons
regarding a request for publication to all parties and to
any person who has requested publication. Rule 378 (b)
would be amended to prcvide that each party and any other
person who has requested publication shall be notified of
the action taken by the Supreme Court.
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Rules 976, 977 and 978 of the Callfornla Rules of
Court would be amended, and rule 29(c). would be added, to

read:

Rule 976. Publication of appellate opinions

(a) * * =
(b) [Standards for opinions of other courts] Ne 4n
opinion of a Court of Appeal or of an appeilate department
of the superior court shall be published in the Official Re-
ports uniess only <f such opinion: (1) establishes a new rule
of law, applies an established rule or prfnciple to a factual
situation substantially different from that in published cases,
or alters or modifies an existing rule,% (2) involves a legal
issue of continuing public interest2 to a substantial group of
the publie such as public officers, agencies or entities, mem-
bers of an economic class, or a bustness or professtional
group, er (3) crltlclzes ex1st1ng law , (4) resolves or
creates an apparent confltct in the law, (5) constitutes a

significant and nonduplicative contribution to legal literature

4 FThis eriterien ealtls fer pubiicatien of the relratively
& few epinions thet estabiish new ruies ef lawy ineinding
a new censtruction of a statuter er that ckange exishing
rultess FPkis eriterion dees net SJustify publication of e
- Eget ease of first impressieny vwhere a legai rute or
principle 9 appiied to a Gubst&ﬂttaixy new faectunak

situatironc

24 Fhis eriterien reguires that the legal issue; rather thanm

- the case er controversyy be of publie interest and that
the interest be ef a continuving nature ard not merelry
transitery- Publie interest rust be distinguished frem
publiec curiesityr TFhe regquirement of publie interest may
be satisfied +€ the legal issue 43 ef continmuing interest
te a substantie} group of the publie sueh as publie of-
ficersy ngencies or entitiesy members of an econemie ctagsy
er & business or preofessienal groupr An epiniton which
ctarifies a centreilling rule of taw thet i3 not weii es-—
tabiished or ctearily steted in prior reported* opinienssy
whiech reconciltes cenfiicting tinea of aunthoritysy or whieh
tests the present validrty of a settled principle in the
l1ight of medern anthorities elsevhere may be published un-
der this criterion £f it satiafies the reguirement that
the legal fssue be of continuing pubire interests

ot Phia eriterion weuld Justify publication eof the rare inter-

T mediate appellate epinion which f£inds fault with existing
common taw or statutory prtneizpies and deoctrines and which
recommends chenges by a higher cenrt or by the begistatures
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either byan historical review of the law or by describing the
legislative history of a statute or ordinance, (6) otherwise
atds the administration of justice, or (7) is one of the
opinions in a case in which there is a dissenting opinion or

a concurring opinion in which reasons are stated.

(c) [Publication procedure]

(1) [Courts of Appeal and appellate departments]
Unless etherwise direeted by the Supreme €eurty; a An opinion
of a Court of Appeal or of an appellate department of the
superior court shall be published in the Official Reports if
a majority of the court rendering the opinion certifies, :

prior to the decision becoming final in that court, that it.

meets one or mgre.of the standards fér publication specified
in paragraphs (1) through (6) of subdivision (b). If the .
opinion is one of the opinions in a case in which there is a
dissenting or coneurring opinion, as speeified in paragraphA
(7) of subdivision (b), it shall be published unless all
members of the panel agree that it shall not be published.
An epinien net se certified shal: nevertheiess be published
in_thg_efficiai Reports upen order of the Supreme Eourt +o
that effects | | :

(2) [Supreme Court] Notwithstanaing paragraph (1), an
opinion certified for publicaticn shall not be published in
the Official Reports, and an opinion not so ceriified shall
be published in the O0fficial Reports, upon an order of the
Supreme Court to such effect. In exzercising its power to
order opinions published or not published, the Supreme Court
shall observe the standards for publication specified in
subdivision (b) of this rule. '

{d) [Superseded epiniens Effect of grant of hearing]
Regardless ef the feregyoing preovisions ef this ruiey
ne opinien superseded by the granting ef a hearing; rehearing
or other Gudieieal action shall be published in the Offi-
etal Reportss Published Court of Appeal opinions in cases
in which the Supreme Court grants a hearing shall remain
published in the Official Reports, and a notation of grant
of hearing shall immediately follow such opintons.

(e) * * *
2



Rule 977. Citation of unpublished opinions prohibited;
exceptions

(a) [General rule] An opinion ef a €eurt of Appeal
er of an appellate department ef a superior teurt that
+s3 not published, certified for publicafion; or ordered pub-
lished in the Official Reportst pursuant to rule 976 shall
not be cited by a court or by a party in any other action or
proceeding except when the opinien i3 relevant unéer
the doctrines ef the lew of the easey res judicata er
ecetriaterat esteppelr; or in a eriminal aectien or preeeeding
invelving the same deferdant or e éiseiplirary asection
er proceeding inveilving the same respendent as provided in
. subdivision (b) of this rule. _
(b) [Exceptions]l An opinion not published, certified
-for publication, or ordered published in the-Official Reports
may be cited in another action or proceeding in fhe_folléwing

situations: . ;
(1) In connection with a petition for hearing proceed-

ing before the Supreme Court whenever it appears that an un-
- published opinion of a Court of Appeai 18 inconsistent with
the decision or order in the case in which a hearing is sought.

(2) When the opinion of an appellate department of the
superior court is relevant to an cetion or proceeding before
that appellate department, or before a munieipal or justice
court within the same county;

(3) When the opinion is relevant under the doctrines
of the law of the case, res judicata, or collateral estoppel;

(4) When the opinion is relevant to a eriminal action
or proceeding or disciplinary proceeding involving the same
party or a member of the State Bar. '

(c) [Citafion procedﬁre] A copy of any opinion citable
under the exceptions specified in subdivision (b) of this
rule shall be furnished to the ccurt and all parties by at-
taching it to the document in which eitation is made, or, if

the citation is to be made orally, then within a reasonable

time in advance of citation.

* Phia yrule shall not apply to an opinion certified for publi-
cation prior to its actuait publications
3



KY

0o

Rule 978. Requesting publication of unpublished opinions

(a) [Request procedure; action by court rendering
opinion] A request by any peréon for publication in the
Official Reports of an opinion not certified for publication
may be made only to the court that rendered the opinion.

The request shall be made promptly by letter, with a copy to
each party tb the action or proceeding not joining therein,
stating concisely why the opinion meets one or more of the
criteria for publication in rule 976. If the court does

not, or by reason of the decision's finality as to that
court cannot, grant the request, the court may, and at the
instance of the person requestiﬁg publication shall, transmit
the request and a copy of the opinion to the Supreme Coﬁrt
with its recommendation for appropriate disposition and a
brief statement of ité'reésons ﬁhérefor- The transmitting
court shall also send a copy of its recommendation and
statement of reasons to each party to the action or pro-
ceeding and to any other person who has requesfed publicaticn.

(b) [Action by Supreme Court] When a request for
publication is received by the Supreme Court £rem the
eourt that rendered the epiniorn pursuant to subdivision (a)
of this rule the Supreme Court shall either order the opin-
ion published or deny the request. The transmitting court,
each party to the action or proceeding, and any person who
has requested publication shall be notified of the action
taken by the Court.

(C) * % %

Rule 29. Grounds for hearing in Supreme Court comment
on dental of hearing
{a) - (b) * * =*
(e) [Comment on denial of hearing) Upon denial of
hearing in a Court of Appeal case in which the opinion is

published the Supreme Court may expressly withhold its



approval of or otherwise comment on the whole or any part of
the Court of Appeal opiﬂion, but the failure of the

Supreme Court to do so shall not be deemed an approval

thereof. Such expressions and comments shall be published

in the O0fficial Reports, and shall appear immediately fol-
lowing the Court of Appeal opinion to whieh they are addressed.



