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MOTION FOR JUDICIAL NOTICE

Pursuant to Evidence Code sections 451, 452, and 459 and California
Rules of Court, rule 8.520(g), Appellant ABM Security Services, Inc.
(“ABM”) respectfully requests that this Court take judicial notice of the
following statutory and regulatory enactments and history, which are
referenced in ABM’s answering brief and are relevant to the interpretation of
section 226.7 of the Labor Code and Wage Order No. 4, which govern this

proceeding:

I. Assembly Bill No. 2509

1. Assembly Committee on Labor and Employment, Analysis of
Assembly Bill No. 2509 (1999-2000 Reg. Sess.) as introduced February 24,
2000, attached as Exhibit A to the Declaration of Theane Evangelis
(“Evangelis Declaration”). |

2. Senate Judiciary Committee, Analysis of Assembly Bill No.
2509 (1999-2000 Reg. Sess.) as amended August 7, 2000, attached as Exhibit

B to the Evangelis Declaration.

IL. Rulemaking File for 1952 Revisions to Wage Order No. 4

3. Industrial Welfare Commission Order No. 4-52, attached as
Exhibit C to the Evangelis Declaration.
4. . Industrial Welfare Commission, Minutes of a Meeting of the

Industrial Welfare Commission of the State of California, May 16, 1952, 1952



Wage Order Rulemaking File, attached as Exhibit D to the Evangelis

Declaration.

ITII. Rulemaking File for 2000 Revisions to Wage Order No. 4

5. History of Basic Provisions in a Representative Order of the
Industrial Welfare Commission, the Order Covering the Manufacturing
Industry, 2000 Wage Order Rulemaking File, attached as Exhibit F to the
Evangelis Declaration.

6. Industrial Welfare Commission, Statement as to the Basis, 2000
Wage Order Rulemaking File, attached as Exhibit E to the Evangelis

Declaration.

The foregoing items are appropriate subjects of judicial notice and
comply with the criteria for judicial notice under the California Rules of
Court:

1. They are relevant to ABM’s arguments relating to the
interpretation of Wage Order No. 4 and Labor Code section 226.7 (Cal. Rules
of Court, rule 8.252(a)(2)(A));

2. None of the items submitted with this motion relates to
proceedings occurring after the judgment that is the subject of this appeal (Cal.

Rules of Court, rule 8.252(a)(2)(D)); and



3. Although they were not presented to the trial court, they are

admissible regulatory and legislative history (Cal. Rules of Court, rules

8.252(a)(2)(B) and 8.252(a)(2)(C); Evid. Code, §§ 451, 452, 459).

DATED: August 31, 2015

Respectfully submitted,

GIBSON, DUNN & CRUTCHER LLP

By: ﬂ_‘, %/M—*

" Theodoré J. Boutrous, Jr.

yiZ=%

Attorneys for Defendant and Appellant
ABM Security Services, Inc.
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

This action concerns whether, under Labor Code section 226.7 and
Wage Order No. 4-2001, on-calll rest breaks are impermissible as a matter of
law. Accordingly, this motion seeks judicial notice of (i) selected legislative
history of Labor Code section 226.7, which codified certain provisions of AB
2509, and (ii) selected regulatory history of Wage Order No. 4. These
materials are referenced in the accompanying answering brief of Defendant-
Appellant ABM Security Services, Inc. (“ABM”) and confirm that\neither the
California Legislature nor the Industrial Welfare Commission intended to
create a per se rule prohibiting on-call rest breaks.

These materials satisfy the requirements for judicial notice under the
California Rules of Couﬁ, rules 8.520(g) and 8.252(a), because they are
relevant to this proceeding; they do not relate to proceedings occurring after
the judgment that is the subject matter of this proceeding; and, although they
were not presented to the lower courts, they are proper subjects of judicial

notice under Evidence Code section 452.

II. ARGUMENT

The legislative and regulatory materials for which ABM seeks judicial
notice meet all of the applicable requirements under the California Rules of

Court:



First, the materials to be judicially noticed are highly relevant to the
central issue in this appeal—whether on-call rest breaks are per se invalid
under Wage Order No. 4 (the “Wage Order”) and Labor Code section 226.7
(“Section 226.7”). (See Cal. Rules of Court, rule 8.252(a)(2)(A)). The
selected legislative and regulatory histories of the Wage Order and Section
226.7 will aid this Court in interpreting these authorities and in determining
the intent of the Legislature and Industrial Welfare Commission in creating the
rest break requirement. This Court regularly considers such materials when
determining the purpose and effect of specific statutes and regulations. (See,
e.g., Associated Builders & Contractors, Inc. (1999) 21 Cal.4th 352,374 fn. 4
[taking ‘“judicial notice of administrative agency records”].)

Second, although ABM believes these materials were not presented to
the trial court, the materials are subject to judicial notice under Evidence Code
sections 452 and 459. (See Cal. Rules of Court, rule 8.252(a)(2)(C)).
Evidence Code section 459, subdivision (a), provides that the “reviewing court
may take judicial notice of any matter specified in Section 452.” In turn,
Section 452 provides that a court may take judicial notice of “[r]egulations and
legislative enactments issued by or under the authority of . . . any public entity
in the United States,” and of “[o]fficial acts of the legislative, executive, and
judicial departments of the United States and of any state of the United

States.” Such official acts include “relevant legislative history.” (United



Teachers of Los Angeles v. Los Angeles Unified School Dist. (2012) 54 Cal.4th
504, 528.)

California courts have taken judicial notice of the same types of
legislative and regulatory documents that are the subject of this motion. (See
Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 138
[considering analysis by Assembly Committee on Labor and Employment,
similar to Exhibit A to the Evangelis Declaration]; Boehm & Associates v.
Workers’ Comp. Appeals Bd. (2003) 108 Cal.App.4th 137, 146 [considering
analysis by Senate Judiciary Committee, similar to Exhibit B to the Evangelis
. Declaration]; California School of Culinary Arts v. Lyjan (2003) 112
Cal.App.4th 16, 26-27 [considering meeting minutes and other administrative
records of Industrial Welfare Commission, similar to Exhibits C through F of
the Evangelis Declaration].)

Finally, none of the materials to be noticed relates to proceedings that
have occurred after the orders and judgments that are thé subject of this
appeal. (See Cal. Rules of Court, rule 8.252(a)(2)(C)). The earliest order at
issue here is the trial court’s 2009 order granting class certification, but the
materials to be noticed do not relate to any proceedings that took place after

2000.



ITI. CONCLUSION

For the foregoing reasons, ABM respectfully requests that the Court

grant its Motion for Judicial Notice.

DATED: August 31, 2015 ~ Respectfully submitted,

GIBSON, DUNN & CRUTCHER LLP

/120
by T e A

Theodore J. Boutrous, Jr.

Attorneys for Defendant and Appellant
ABM Security Services, Inc.



DECLARATION OF THEANE EVANGELIS

I, Theane Evangelis declare as follows:

1. I am an attorney duly licensed to practice law in the State of
California and am a partner in the law firm of Gibson, Dunn & Crutcher LLP,
counsel of record for Defendant-Appellant ABM Security Services, Inc.
(“ABM”). 1 have personal knowledge of the facts stated herein unless
indicated otherwise, and, if called as a witness, I could and would testify
competently thereto. Imake this declaration in support of ABM’s Motion for
Judicial Notice.

2. I am informed and believe that attorneys at my firm retained
Legislative Intent Service, Inc. (“LIS™) to obtain the legislative history for
Assembly Bill No. 2509. Exhibits A and B are true and correct copies of
relevant portions of the legislative history provided by LIS in the form
provided by LIS.

3. Attached hereto as Exhibit A is a true and correct copy of the
relevant portion of the Assembly Committee on Labor and Employment’s
analysis of Assembly Bill 2509, as provided to my firm by LIS.

4. Attached hereto as Exhibit B is a true and correct copy of the
relevant portion of the Senate Judiciary Committee’s analysis of Assembly

Bill 2509, as provided to my firm by LIS.



5. I am informed and believe that attorneys from my firm further
retained LIS to obtain the rulemaking file and other regulatory history relating
to the 1952 revision of the Industrial Welfare Commission Order No. 4.
Exhibits C and D are true and correct copies of relevant portions of the 1952
rulemaking file and other regulatory history provided by LIS in the form
provided by LIS.

7. Attached hereto as Exhibit C is a true and correct copy of the
Industrial Welfare Commission Order No. 4-52, as provided to my firm by
LIS.

8. Attached hereto as Exhibit D is a true and correct copy of the
relevant portion of the Minutes of a Meeting of the Industrial Welfare
Commission of the State of California, dated May 16, 1952, as provided to my
firm by LIS.

9. I am informed and believe that attorneys from my firm further
retained LIS to obtain the rulemaking file and other regulatory history relating
to the 2000 revision of the Industrial Welfare Commission Order No. 4.
Exhibits E and F are true and correct copies of relevant portions of the 2000 .
rulemaking file and other‘ regulatory history provided by LIS in the form
prbvided by LIS.

10.  Attached hereto as Exhibit F is a true and correct copy of the
History of Basic Provisions in a Representative Order of the Industrial Welfare

Commission, the Order Covering the Manufacturing Industry, part of the



rulemaking file for the 2000 revision of Wage Order No. 4, as provided to my
firm by LIS.

11.  Attached hereto as Exhibit E is a true and correct copy of the
Industrial Welfare Commissidn’s Statement as to the Basis, part of the
rulemaking file for the 2000 revision of Wage Order No. 4, as provided to my
firm by LIS.

I declare under penalty of perjury uhder the laws of the State of
California that the foregoing is true and correct and that this declaration was

executed on this 28th day of August, 2015, in Los Angeles, California.

i A Ve

Thea&e Evani/ejs
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AB 2509
Page 1

Date of Hearing: April 12, 2000

ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT
Darrell Steinberg, Chair
AB 2509 (Steinberg) — As Introduced: February 24, 2000

SUMMARY: Revises statutes relating to the administrative and civil enforcement of wage and

hour laws including wage collection and enforcement procedures before the Labor Commissioner

(Commissioner). Specifically, this bill:

1)

2

3)

M

5)

Provides that in an administrative wage claim proceeding (Berman hearing) before the
Commissioner, a notice for production of documents, which is served by mail, may be used
in lieu of subpoena, which requires personal service.

Provides that the legal rate of interest on due and unpaid wages at a Berman hearing shall be -
at the rate established by Civil Code Section 3289(b), which is 10%.

Provides that following a Berman hearing, an employer filing an appeal shall post an
undertaking in the amount of the Commissioner’s final order, decision or award. Provides
further that the requirement of judicial arbitration does not apply in such proceedings.
Provides that in cases where the Commissioner represents the wage claimant in such
proceedings, the Commissioner may be awarded attorneys fees in the same manner as private
counsel representing a wage claimant. :

Provides if the United States Department of Labor (Labor Department) determines that the
Commissioner has erred in dismissing the complaint of an employee of unfawful retaliation,
as spec1ﬁcd the Commissioner shall, within 15 days after receipt of the Labor Department’s
determination, either notify the parties of the ongoing of the investigation of the employees
complaint, or shall issue a new determination in the matter.

Provides that an employee may file a civil action for unlawful retaliation, as specified,
without first filing a discrimination claim before the Commissioner, and that the limitation
periods for such administrative remedies do not apply in such a civil action.

Provides that the parent of and substantial shareholders in a corporation are jointly and
severally liable with the corporation for unpaid wages and penalties. Defines "substantial

- shareholder™ as provided in Labor Code section 3717, as a shareholder who owns at least 15

6) .

7

percent of the total value of all classes of stock, or ﬁfteen percent of the beneficial interests in
the corporation.

Provides that a successor, as defined, to an employer who owes wages to his or her former
employees is liable for those wages.

Provides that in cases where wages are paid with a check for which payment is refused due to

insufficient funds, the imposition of up to 30 days' waiting time penalties applies to all
employers, rather than employers only in the building and construction industry.

LIS-3

ol LEGISLATIVE INTENT SERVICE
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AB 2509
Page 2

8) Clarifies that Labor Code Section 1194, which provides for an award of attorneys fees for an
employee in cases involving failure to pay minimum wage and overtime wages, is separate
from, and not controlled by Labor Code Section 218.5, which prov1des for prevailing party
attorneys fees in other wage cases.

9) Provides that the legal rate of interest on due and unpaid wages in a civil action for unpaid
wages shall be established by Civil Code Section 3289(b), which is 10%.

10) Provides that an employer's itemized wage statement shall include, among other information,
the number of piecework units earned and any applicable piece rate if paid on a piecework
basis, and for non-exempt employees, the applicable hourly rates in effect during the pay
period and the hourly rate of pay and hours worked, where applicable.

Clarifies that the employer shall keep specified payroll records for employees paid in cash
and by check.

Provides, inthe case of a knowing and intentional failure by an employer to comply with the
itemized wage statement requirements, for an employee to recover a penalty of up to $100
per payroll period up to a maximum of $10,000. Provides that an employee may bring a
complaint before the Commissioner or file a civil action for damages or penalties, and
attorney's fees.

11) Provides that in a case where an employer fails to maintain records that identify each
employee to whom wages are paid, penalties shall be computed by multiplying the number of
employees employed on the date the penalty for the preceding year, unless the employer
affirmatively establishes evidence that supports a lesser penalty based upon proof of a lesser
number of affected employees.

12) Provides for penalﬁes for an employer who violates the requirement that no employer shall
require any employee to work during any meal or rest period mandated by an applicable order
of the Industrial Welfare Commission (IWC). Provides for penalties of $50 per employee per

(800) 666-1917

pay period and payment of an amount equal to twice the average hourly rate of compensation
for the employee for the full length of the meal or rest period. Provides that an employee may
bring a complaint before the Commissioner or file a civil action or for damages or penalties,

‘:':I LEGISLATIVE INTENT SERVICE
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and attorney's fees.

13) Provides that the Commissioner may order an employer to post a bond if the employer fails to
satisfy a final judgment for interest, penalties and other demands for compensation within the
jurisdiction of the Commissioner, as well as unpaid wages. Provides that the bond shall
cover such interest, penalties, or other demands, as well as unpaid wages. '

14) Provides that the Commissioner shall, under specified circumstances, order the employer to
post a workplace notice describing the nature of a violation and related information.

15) Provides that any amounts paid directly by a patron to a dancer employed by an employer
subject to IWC Order No. 5 or 10 shall be deemed a gratuity.



16) Prohibits an employer from deducting from a gratuity indicated by a patron on a credit card
slip any credit card payment processing fee or cost. Requires payment of gratuities made by
credit card to be made to the employees not later than the next regular payday following the
date the patron authorized the credit card payment. .

17) Provides that an employer shall maintain payroll records showing the number of piece-rate
units earned by and any applicable piece rate paid to employees.

18) Provides that the civil penalty for an employer who willfully fails to maintain specified
payroll records includes, in addition to records required by statute, records required by any
applicable wage orders of the TWC. Revises the penalty for a violation of this section from
$500 to $100 per employee for each payroll period up to a maximum period of three years.

19) Provides that the liquidated damages for a violation of minimum wage laws may be awarded

in a hearing before the Commissioner in the same manner as a civil action under current law.

20) Provides that with respect to a claim for a failure to pay minimum wages, the Commissioner
may, in the same proceeding, order both payment of wages owed, interest thereon, statutory
liquidated damages and civil penalties.

EXISTING LAW:

1) Provides in a Berman hearing for documents to be obtained by subpoena served by personal
service, but not a notice delivered by mail.

2) Establishes the rate of interest on unpaid wages a Berman bearing based on a statute which
has been repealed.

3) Provides for the appeal to and a de novo review in court of the Commissioner's order,
decision, or award following a Berman hearing.

4) Provides for an appeal to the Labor Department of a dismissal of an employee's compléint of
unlawful discrimination.

5) Provides under Labor Code section 2717 for a civil action to hold substantial shareholders of -

a corporation without workers' compensation insurance liable for reimbursement of the
Uninsured Employers Fund. '

6) Provides under Labor Code section 2684 that in garment manufacturing, a business which is
a successor to an employer who owes wages to the former employees is liable for those
wages if the successor meets specified criteria.

7) Provides a penalty of up to 30 déys' wages for an employer in the building and construction
trades who intentionally pays wages with a check for which payment is refused due to
insufficient funds.

. _¢
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AB 2509
Page 4

8) Provides for an employee to recover in a civil action for a failure to pay minimum wage or
overtime compensation reasonable attorney's fees, and costs of suit.’

9) Provides under Civil Code Section 3289(b) for recovery of interest at a rate of 10% in a civil
action for a breach of contract, as specified.

10) Provides that when wages are paid, an employer shall issue an itemized wage statement
including specified information including net and gross wages earned; total hours worked;
the dates of the period covered; and all deductions.

Provides, in the case of a kndwing and intentional failure by an employer to comply with the
itemized wage statement requiremerits, an employee may recover a penalty of actual damages
or $100, whichever is greater, plus costs and reasonable attorneys fees.

11) Provides that an employer who violates the itemized wage statement requirements is subject
to a civil penalty in the amount of $250 per employee per violation in an initial citation and
$1,000 per employee for each violation in a subsequent citation. Provides that the
Commissioner shall take into consideration whether the violation was inadvertent, and may
decide not to penalize an employer for a first violation when that violation was due to a
clerical error or inadvertent mistake. "

12) Provides, under Wages Orders of the IWC for meal periods and rest periods. Provide under
the Wage Orders for an "on duty" meal period when the nature of the work prevents an
employee from being relieved of all duty and when by written agrecment between the parties
an on-the-job paid meal period is agreed to.

13) Provides that the Commissioner may order an employer to post a bond to ensure future
payment of wages in cases where the employer has failed to satisfy a final judgment for
nonpayment of wages.

14) Provides for employers to post specified information including applicable wage orders of the
IWC, information on safety and health, harassment and discrimination in employment, and
rights under the Family and Medical Leave Act.

15) Defines "gratuity” to mean any tip, gratuity, money or part thereof, which has been paid or
given to or left for an employee by a patron of a business over and above the actual amount
due for services rendered or for goods, food, drink, or articles sold or served to the patron.

16) Provides that no employer shall collect, take or receive any gratuity or part thereof paid,
given or left for an employee by a patron, or deduct any amount form wages due an employee
on account of such gratuity. Provides that this prohibition does not apply under specified
circumstances. ‘

17) Requires an employer to keep payroll records containing specified information including the
names, addresses and hours worked daily by employees.

18) Provides a civil penalty of $500 for an employer who fails to keep specified payroll records.

(800) 666-1917

- »
) oy

':':I LEGISLATIVE INTENT SERVICE

[J



AB 2509
Page 5

19) Provides that the liquidated damages in an amount equal to the wages unlawfully unpaid and
interest thereon for a violation of minimum wage laws may be awarded in a civil action.

Fg

20) Provides for the Commissioner to issue a civil penalty citation of $50 for an initial violation
of minimum wages and $250 for subsequent violations, and estabhshes a proceeding to
contest such a penalty citation.

Provides for the Commissioner to order payment of minimum wages owed to an employee in
a separate proceeding before the Commissioner under Labor Code section 98.

FISCAL EFFECT: Unknown

COMMENTS:

1) Current statutes, regulations, and wage orders of the IWC establish requirements for the
payment of wages including minimum wages and overtime, hours of work, and a framework
of administrative and civil remedies for violations of wage and hour laws. This bill revises
the administrative and civil procedures, remedies and record keeping requirements for the
stated purpose of strengthening enforcement of existing wage and hour standards. It does not
increase minimum wages or revise overtime requirernents.

2) Revisions in the administrative procedures for wage claims before the Commlsswncr and
appeals of the Commlssmnex’s decision include:

a) Allowing records to be obtamed through a notice, rather than a subpoena. A subpoena,
which is allowed under current law requires personal service. A notice may be mailed.

b) Allowing the commissioner to combine two separate proceedings established under
current law, one for payment of minimum wages owed, and another for civil penalties for
failure to pay minimum wage, into a single proceeding.

¢) Providing that the Commissioner may award liquidated damages for 2 minimum wage
violation instead of requiring the Commissioner or employee to file a civil suit to recover
such damages. Under current law such damages may be recovered in a civil action by the
Commissioner or the wage claimant, but not in an administrative hearing before the
Commissioner.

d) Establishiﬁg the rate of interest on unpaid wages at 10% in both administrative and civil
court cases. Current law cites a repealed section and is confusing.

e) Requiring an employer appealing a Commissioner's order following a hearing to post an
undertaking and waiving the requirement for judicial arbitration in such cases. The
judicial arbitration hearing may be viewed as redundant to the Berman hearing in these
cases, '

3) Revisions related to wage and payroll records include:

«n ol
LI |
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4

5)

6)

7

8)

AB 2509
Page 6

a) Providing that itemized wage statements and central payroll records include piece rate
and hourly pay rate information for piece rate and hourly workers.

b) Increasing the penalties for violation of itemized wage statement and central payroll
records requirements.

¢) Shifting the burden of proof concerning the number of workers at an establishment where
payroll records are missing.

Revisions related to penalties for violations of other wage and hour standards include:

a) Applying penalties for intentionally issuance of a bad (insufficient funds) payroll check
applies to all employers rather than construction employers only. Under current law, the
penalty is limited to construction employers. ‘

b) Requiring an employer determined by the Commissioner to have engaged in a pattern and
practice of wage law violations to post a workplace notice of findings and the
Commissioner's telephone number to report further violations. '

Revisions for the purpose of clarifying existing law include:

a) Clarifying that an employee may bring a civil action for unlawful retaliation without
exhausting administrative remedies, as specified, with the Commissioner.

b) “Clarifying that Labor Code Section 1194, which provides for an award of attorneys fees
for an employee in cases involving failure to pay minimum wage and overtime wages, is
separate from, and not controlled by Labor Code Section 218.5, which provides for
prevailing party attorneys fees in other wage cases.

This bill also provides for unpaid wages to be collected from substantial shareholders and
successor entities under specified circumstances. The substantial shareholders provision is
based on substantial shareholder liability for corporations which lack workers' compensation
insurance. The successor entity provision is based on the existing provision related to
successor liability for unpaid wages in the garment manufacturing industry.

Last year the supporters sponsored similar legislation in AB 633 and AB 1652, which passed
and were vetoed. This bill does not contain a number of controversial provisions proposed.in
last year's legislation. For example, it does not establish a private right of action to recover
and share in a portion of the state's civil penalties for wage violations, and for minimum wage
and overtime violations." It does not carry forward a proposal to establish liquidated damages
for overtime violations. It does not prescribe the Commissioner’s required efforts to collect

wage judgements.

Supporters state that California has a large and growing "underground economy" of
employers who are chronic violators of wage and hour, safety, and tax laws. Such employers
pay cash under the table or with checks that bounce, fail to report and pay employment taxes,

(800) 666-1917
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- AB 2509
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work their employees long hours without rest breaks, and avoid paying wage judgments
issued against them. They cheat workers out of billions of dollars in wages owed to them
under minimum wage and overtime laws. California's underground economy supplants an
estimated $60 billion in legal business transactions. According to executive orders
concerning the expanding underground economy issued by Governor's Deukmejian and
Wilson, the state's loss of income taxes alone increased from $2 billion in 1986 to $3 billion
in 1993.

They state that this bill strearnlines the Commissioner process by allowing document requests
by mail; by allowing the commissioner to re-open a discrimination case on remand from the
Department of Labor; and providing for a "one-stop" civil penalty system where both wages
and penalties can be recovered at one time; ensures that workers are provided adequate record
keeping information, ensures that employers cannot easily escape wage liability, and that this
bill clarifies areas of the law.

9) Opponents state that they have serious concerns regarding nearly all of the twenty-nine
changes proposed by this bill and their impact on California's employers who even
inadvertently violate a wage and hour law. These include: authorizing the Commissioner to
create new, different rules of evidence and subpoenas process for wage and hour claims;
eliminating judicial discretion to require non-binding arbitration on appeals; reopening of
previously dismissed claims when letters criticizing a state program are filed with the U.S.
Department of Labor; establishment of joint, and several liabilities for substantial
shareholders, parent corporations and successors for unpaid wages and penalties; mandated
private taxpayer payment of civil servant attorneys; wage and hour claims permitted in civil
court prior to exhaustion of administrative remedies; new commissioner authority to assess
civil damages, including liquidated damages; and new mandated payment of restitution plus
civil penalties for failure to pay minimum wage consisting of all underpaid wages, any
interest owed and statutory liquidated damages.

REGISTERED SUPPORT / OPPOSITION:

Support

American Federation of State, County and Municipal Employees
California Conference Board of the Amalgamated Transit Union
California Conference of Machinists

California Labor Federation, AFL-CIO

Employment Law Center, Legal Aid Society of San Francisco
Engineers and Scientists of California

Exotic Dancers Alliance

Hotel Employees, Restaurant Employees International Union
Mexican American Legal Defense and Educational Fund

Region 8 States Council of the United Food & Commercial Workers
Service Employees International Union ,
Transport Workers Union of America

(800) 666-1917
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Opposition

Associated General Contractors

California Chamber of Commerce

California Manufacturers and Technology Association
Califomnia Retailers Association

Civil Justice Association of California

Western Growers Association

Analysis Prepared by: Ralph Lightstone /L. & E. / (916)319-2091
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SUBJECT
Wage and Hour Law: Remedies and Procedures

D ON

This bﬂl proposes to make various changes to the Labor Code relative to rights,
remedies, and procedures. Specifically, this bill would provide that:

In an administrative wage claim proceeding (Berman hearing) before the
Commissioner, a notice for production of documents, which is served by

mail, may be used in Heu of subpoena, which requires personal service:

The legal rate of interest on due and unpaid wages at a Berman hearing shall
be at the rate established by Civil Code Section 3289(b), which is 10%.

Following a Berman hearing, an employer filing an appeal with the court
shall post an undertaking in the amount of the Commissioner’s final order,
decigion or award. ,

The requirement of arbitration of civil court cases does not apply in an appeal
of an administrative hearing decision.

In cases where the Commissioner represents the wage claimant in a judidal
appeal of an administrative decision, the Commissioner may be awarded
attorney’s fees in the same manner as private counsel representing a wage
caimant.

If the United States Department of Labor (Labor Department) determines that
the Commissioner has erred in dismissing the complaint of an employee of

unlawful retaliation, the Commissioner shall, within 15 days after receipt of
the Labor Department's determination, either notify the parties of the
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ongoing investigation of the employees complaint, or shall issue a new
. determination in the matter.

In addition, AB 2509 would:

¢ Clarify that an employee may file a civil action for unlawful retaliation,
without first filing a discrimination claim before the Commissioner

¢ Declare that when a plaintiff opts to bypass the administrative process and
sug in court, the existing civil statute of imitations period would apply,
rather that the limitations period for filing with the Labor Commission (six
months from date of violation.)

s (larify that Labor Code Section 1194, which provides for an award of
attorney’s fees for an entployee in cases involving fallure to pay minimum
wage and overtime wages, is separate from, and not controlled by Labor
Code Section 218.5, which provides for prevailing party attorney’s fees in other
wage cases. (Emphasis added.)

(800) 666-1917

e Provide that the legal rate of interest on due and unpaid wages ina civil
action for unpaid wages shall be established by Civil Code Section 3289(b),
‘l. which is 10%. '

» Provide, in the case of a knowing and intentional failure by an employer to
. comply with the itemized wage statement requirements, for an employee to
recover a penalty of up to $100 per payroll period up to a maximum of
$10,000. The bill would further provide that an employee may bringa
complaint before the Commissioner or file a civil action for damages or
penalties, and attorney's fees for this type of violation.

LEGISLATIVE INTENT SERVICE

» Provide for penalties of fifty dollars ($50) per employee per pay period and
payment of an amount equal to twice the average hourly rate of
compensation for the employee for the full length of the meal or rest period.
Provides that an employee may bring a complaint before the Comtnissioner
or file a dvil action or for damages or penalties, and attorney’s fees for
violation of this provision. : ’

=
~':"-'=‘-':":I ‘

» Existing law authorizes the Commissloner to order an employer to post a
bond in the amount of unpald wages, if the employer fails to satisfy a final
judgment for interest, penalties and other demands for compensation within
the jurisdiction of the Commissionez. This bill would provide that the bond
shall cover such interest, penalties, or other demands as well as unpaid

. wages.

AP1-2b
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» Provide that the liquidated damages for a violation of minimum wage laws
may be awarded in a hearing before the Commissioner in the same manner as
a dvil action under current law.

» Provide that, with respect to a claim for a failure to pay minimum wages, the
Commissioner may, in the same proceeding, order both payment of wages
owed, intersst thereon, statutory liquidated damages and civil penalties,

BACKGROUND

Existing law provides a framework for the enforcement of laws relating to the
payment wages and overtime compensation, and working conditions by the
Labor Comrnissioner, chief of the Division of Labor Standards Enforcement
(DLSE) in the State Department of Industrial Relations (DIR).

Despite the efforts of DIR, Cahfomia has a large and growing "underground
economy” of employers who are chronic violators of wage and hour, safety, and

tax laws. Such employers pay cash under the table or with checks that bounce,
fail to report and pay employment taxes, work their employees long hours
without rest breaks, and avoid paying wage judgments issued against them. In
so doing, according to executive orders issued by Governor's Deukmefian and
Wilson, it is estimated that the state's loss of income taxes alone increased from
$2 billion in 1986 to $3 billion in 1993,

AB 2509 was previously approved by Senate IR on a4-1 vote. It was double-
referred to Judiclary Committee for review of the civil enforcmmt and

procedure provisions,
CHANGES TQ EXISTING JAW

1. Existing law provides the Labor Commissioner, his or her deputies, and
agents to issue subpoenas for the purpose of carrying out the laws which the
Division of Labor Standards Enforcement is responsible for enforcing.

This bill would provide that in an administrative wage claim proceeding
before the Commissioner, (Berman hearing) a notice for production of
documents, which is served by mail in compliance with Code of Civil
Procedure Section 1013, may be used in Heu of a subpoena. The notice would
have the sama force and effect s a subpoena.

2. Existing law provides that interest on all due and unpaid wages shall accrue
at the rate established in Section 19269 of the Revenue and Taxation Code.
This section of law has been repealed.

Thig bill would provide that the legal rate of interest on due and unpaid

(800) 666-1817
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4.

wages shall be at the statutory rate established by Civil Code Section 3289(b),
which is 10%.

Existing law prcmdes that any order, decision, or award made by the Labor
Commissioner in a Berman administrative hearing may be appealed to the
municipal or superior court,

This bill would exempt those appeal proceedings from the requirement of
mandatory arbitration,

Existing law provides that the court may award costs and attorney's fees to
the prevailing parties in an unsuccessful appeal.

This bill would provide that the award of costs and attorney's fees applies,
egardlwsofwhe&zerdwsucmssfulpartyls represented by his or her own
attorney or by the Labor Commissioner.

Existing Jaw does not require an appellant to post a bond as a condition of
filing an appeal from an adverse Berman hearing decision. -

This bjl] would require employers filing an appeal of the Commissioner in a
Berman hearing to post a preseribed undertaking and would provide for
disposition thereof,

w;monda&wtanypmnmayﬁleamplamtformﬂawﬁﬂ
discharge or unlawful discrimination with the Labor Commissioner, who

is empowered to provide prescribed relief if the complaint is found
metitorious.

If the Labor Commissioner dismisses such a complaint, the Labor
Commissioner is required to notify the complainant of the right to bringa
court action or to file a complaint against the state program with the United
States Department of Labor.

This bill would specify that if a imely complaint is filed against the state
program with the United States Department of Labor, the Labor
Commissioner’s decision dismissing the complaint is vacated pending
issuance of findings by the United States Department of Labor.

The bill would require the Labor Commissioner, within 15 days of receiving
those findings, either to notify the parties of the reopening of the
investigation or to issue a new determination of the complaint.

Existing law provides that any wage claimant may sue directly or through an
assignee for any wages or penalty due him under this article.

/ LEGISLATIVE INTENT SERVICE
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This bill would expressly provide that an employee may file a civil judicial
action without exhausting any administrative retnedy under the jurisdiction
of the Labor Commissioner, and may in such a civil action seck any relief that
would be available from the Labor Commissioner. The bill would make

the six month limitation period for filing a complaint with the Labor
Commissioner inapplicable to such a dvil action.

. Existing law provides that an employer in the building and construction

industry is liable for a penalty of up to 30 days' wages and fringe benefits to
any employee paid by a check, draft, or voucher that is drawn on a
nonexistent account or that is dishonored for insufficlent funds if the
instrument is presented for payment within 30 days of receipt. This penalty
does not apply if the employer can establish that the violation was
unintentional.

This bill would make this penalty applicable to all employars, and would
make related conforming and technical, nonsubstantive changes,

9. Exjsting law provides that employers are required to provide employees

semimonthly, with payment of wages, an itemized staternent listing gross
wages, total hours worked of employees paid by the hour, specified
dedusctions, net wages, and certain other information. Violation of these

requirements is a misdemeanor.

This bill would provide that total hours need not be disclosed for salaried
employees exempt from payment of overtime compensation.

The bill would require disclosure of the number of piece-rate units and the
applicable plece rate for employees paid an that basls, and would require
disclosure of all applicable hourly rates and the number of hours worked by
the employee at each rate. .

10. Wwy_‘pfovidm an employee suffering injury as a result of the

employer's knowing or intentional failure to comply with the above
disclosure requirement is entitled to recover the greater of actual damages or
one hundred dollars ($100), plus costs and reasonable attorney’s fees.

This bill would revise the Hability of employers for knowing or intentional
noncompliance with this disclosure requirement to entitle an aggrieved
employee to recover the greater of actual damages or penal damages of $100
for each pay period in which the violation occurs up to $10,000, plus costs and
reasonable attorney’s fees.

(800) 666-1917
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The bill would authorize an aggrieved employee to seek recovery in
administrative proceedings before the Labor Commissioner or in a dvil
action. .

Existing law provides that any employer that violates subdivision (a) of
Section 226 shall be subject to:

s A civil penalty in the amount of two hundred fifty dollars ($250) per
employee per violation in an initial citation, and;

» One thousand cioﬂaa;s ($1,000) per employee for each violation in a
subsequent citation.

This bill would provide that any employer that violates subdivision (a) of
Section 226 shall be subject to:

¢ A civil penalty in the amount of two hundred fifty dollars (§250) per
employee per violation in an initial citation, and;

s One thousand dollars ($1,000) per employee for each violation in a
subsequent citation. '

In the event that an employer fails to maintain records that identify each
employee to whom wages are paid, the penalties under this section

shall be computed by multiplying the number of employees employed on
the date the penalty is assessed by the 24 semimonthly pay periods of

the immediately preceding 12 months. However, the bill would allow the
employer to affirmatively establish that the evidence supports a lesser
penalty based upon proof of a lesser number of affected employees. -

‘The civil penalties provided for in this section would be in addition to any

The bill would provide that in enforcing this section, the Labor Commissioner
shall take into consideration whether the violaton was inadvertent and, in his
or her discretion, may decide not to penalize an employer for a first violation
when that violation was due to a clerical error or inadvertent mistake.

12. Existing law authorizes the Industrial Welfare Commission to adopt

orders respecting wages, hours, and working conditions. Under this
authorlty, IWC Wage Orders require meal and rest periods.

This bill would make any employer that requires any employee to
work during a meal or rest period mandated by an order of the
comumission subject to a civil penalty of $50 per violation and liable
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to the employee for twice the employee's average hourly or piecework

® pay.

An aggﬁeved employee could bring an administrative or civil action for.
recovery of these amounts, and if the employee prevailed in a civil action, the
employee would be entitled to recover their attorney's fees,

In addition, this bill would provide that if an employer fails to provide and
maintain necessary tools or equipment in violation of an applicable wage
order of the Industrial Welfare Commission and an employee purchases the
tools or equipment in order to perform his or her work, the employer shall
either purchase the tools or equipment from the employee in an amount

equal to the price paid by the employee or pay suffident wages to the
employee as stated in the wage order for a period of six months to qualify for -
an exemption to the wage order. ,

13, Existing law authorizes the Labor Commissioner to require an employer to
deposxt abond if the employer is convicted of violating specified provisions
respecting paying employees or if a judgment for unpaid wages against the
employer remains unsatisfied for ten days after expiration of the appeal
period with no appeal on file. The bond is conditioned on the employer
paying employees for up to six months in compliance with specified laws and

. payment of any judgment ﬁor !mpmd wages.

This bill would revise these provisions to make the anthorization for a bond
requirement applicable to unpaid judgments for interest, penalties, or other
demands for compensation within the jurisdiction of the Labor
Commissioner, in addition to judgments for unpaid wages. The bond would
remain conditioned on payment of such an unsatisfied judgment.

.14. Existing law provides that an aggrieved employee, or the Department of
Industrial Relations or its Division of Labor Standards Enforcement, may

bnngaemlachonborecovermtpaldnmumwagea In these actions the S‘;
employee is entitled to additional liqmdated damages equal to the unpaid sast
wagesmdinteratthereon s

This bill would allow the Labor Comumissioner to award liquidated damages,
as the court may in a civil action.

13. Existing law provides for the Commissioner to issue a civil penalty citation of
-~ fifty dollars ($50) for an initial violation of failure to pay minimum wages
and two hundred and fifty dollars ($250) for subsequent violations,

AP1-7b
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Existing law also provides for the Commissioner to order payment of
minimum wages owed to an employee in a separate proceeding before the
Labor Commissioner.

This bill would allow that with respect to failure to pay minimmum wages, the
Commissioner may, in the same proceeding, order both payment of wages
owed, interest, statutory liquidated damages, and dvil penalties.

This bill would also add restitution in an amount sufficient to recover all
underpaid wages and interest thereon, as an element of damages.

COMMENT

. Stated need for Jegislation and support

According to the Califorrda Teamsters Public Affairs Counil, “ For too long,
California has experienced a downward spiral of labor law enforcement.
Unfortunately, this lax enforcemnent has sent the message to unsaupulous
employers that it is permissible to take advantage of vulnerable employees.
AB 2509 addresses these problems by restoring the ability of California’s
workers to receive the wages they worked so hard to earn.”

AB 2509 is sponsored by the California Labor Federation, who offers the
- following in support: “AB 2509 will streamline the labor commssioner
process, Under AB 2509 the labor commissioner would be assured of
receiving attorney fees when a worker files a complaint with the labor
comnusmoner,wimandﬂwmanﬁmﬂmnmpresenatheworkerma ‘de
novo’ review when the employer appeals to the court. AB 2509 would also
allow the labor commissioner to request documents via mail; provide the
labor commissioner an efficient means of calculating penalties for failure to
provide itemized wage statements; allow the labor commissioner to re-open a
discrimination case onremand from the US department of Labor; provide for
a “one-stop” civil penalty system where both wages and penalties can be
recovered at one time; and permit the labor commissioner to order an
employer who has fafled to satisfy a judgment for unpaid interest and
penalties to post a bond. (Currently, the labor commissioner can require the
exmnployer to post a bond for unpaid wages.)” .

Finally, they assert, “AB 2509 ensures that workers are provided adequate
record keeping information. Workers are often provided little information
about their wages. This bill will remedy that problem. Under AB 2509

+ workers will be told about their hourly rate for all hours worked. Stiffer
penalties will also be imposed for failing to provide workers information
about their wages. According to the Wilson Administration, California loses
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approximately 3 billion dollars a year in much needed taxes when employe:rs
pay workers subminimum wages and cash under the table.”

The Golden Gate University School of Law, Women’s Employment Rights
Clinic, adds that the bond requirement of this bill is needed, based upon their
experience that, “(O)nce a person receives a judgment in his or her favor
through the labor commissioner process, we find that it is not uncommon for
an employee to encounter extreme difficulty recovering the unpaid wages
from the employer. In addition, employees often have to wait unnecessary
lengths of time for a judgment to be satisfied when an employer files a de novo
court appeal. AB 2509 remedies this problem by requiring employers to post
bonds, not only for unpaid wages, but also for interest and penalties, as well
as requiring any employer who appealsboﬂmesupermroourttopostabond.
AB 2509 also includes a critical provision that imposes penalties for bounced
paychecks.”

California Rural Legal Assistance Foundation states that, “(A)lthough the
federal Migrant and Seasonal Agricultural Worker Protection Act has
required since 1983 that farm labor contractors, agricultural growers and
agricultural assoclations provide piece rate pay stub information to workers,
and keep such records for three years, there is no comparable state law
provision.” They add that, in addition to pay stub violations, a recent CRLAF
survey found that farm workers were forced to labor during either meal or
break periods. “We believe this practice is also widespread, and contributes
to increased job place injuries. Although the practice is prohibited under
California’s wage orders, there are no effective penalties for violations.
AB 2509 remedies that, and in addition provides the types of private
enforcement tools that will help insure future compliance.”

2. Oppasii

Momofﬂmeoppomﬁonleﬁersrecewedbythis@mnnttee reflected concern
with the entire package of proposals contained in AB 2509. However, some
of the bill" s provisions caused particular concern. The California Chamber of
Commerce letter is typical of those the Committee received, in saying:
“California Chamber members have serious concemns regarding nearly all of
the twenty-nine changes proposed by AB 2509 and their impact on
California’s employers who even inadvertently violate a wage and hour law.,
AB 2509 contains many issues of deep concern to businesses throughout
California, some of which are;

(800) 666-1917
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s Authorizing the labor commissioner to cre#te new, different rules of
evidence and subpoena process for wage and hour claims;

¢ Eliminating judicial discretion to require non-binding arbitration on
appeals;
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= Reopening of previously dismissed claims when letters criticizing a
- state program is filed with the U.S. department of Labor.

» Mandated private taxpayer payment of civil servant attorneys;
Wage and hour claims permitted in civil court prior to exhaustion of
admirdstrative remedias;

e New state labor commissioner authority to assess civil damages,
including Hquidated damages;

« New mandated payment of ‘restitution’ plus civil penalties for failure

- to pay minimurm wage consisting of all under paid wages, any interest

owed and statutory liquidated damages.”

The Assoclated General Contractors and Associated General Contractors San
Diego add that, “AB 2509 contains provisions similar to AB 1652 (Steinberg)
which was vetoed by Governor Davis last year mainly because the provisions
were ‘excessive’ and ‘overly broad.” This legislation goes far beyond last
year’s bill and we fail to understand the justification for it. The Division of
Labor Standards Enforcement has received additional funding and
augmentations to its staffing in order to allow the Labor Commissioner’s
office to fulfill its enforcement duties. Now that the Division is fully staffed,
it seems reasonable to allow them an opportunity to do their job before
increasing penalties and creating new violations.”

The California Employment Law Council opposes the bill based, in part,
upon the deletion of mandatory arbitration in de riovo review of commission
dedisions, saying, “this legislation would create an exception for appeals from
Labor Commissioner orders. This is seniseless. Arbitration generally serves a
useful purpose because it leads to the resolution of disputes efficiently and
quickly, without significant costs, and here a quick resolution by an
independent decision maker is even more desirable.”

As originally drafted AB 2509 would have provided that the parent of and
substantial shareholders in a corporation would be jointly and severally liable
with the corporation for unpaid wages and penalties. The bill also weould
have extended liability to expressly cover a successor to an employer who
owes wages to his or her former employees, for those wages. These two
provisions drew heated opposition from many quarters, As a result of the
concerns expressed, and in an attempt to moderate the bill, the author agreed
to remove these provisions.

(800) 666-1917
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4. Major remaining provigions in Committee’s jurisdictdon

. a) Notice in lieu of gubpoena

Currently the Commissioner may compel attendance of witnesses and the
production of documents through service of a subpoena, which is
enforced by the courts. AB 2509 would provide that in an administrative
wage claim proceeding before the Conundssioner, a notice to compel
attendance may also be used in lieu of subpoena.

Generally, under the California Code of Civil Procedure, the process by.
which the attendance of a witness is required is the subpoena. It is a writ
or order directed to a person and requiring the person’s attendance ata.
particular time and place to testify as a witness.” It may also require a
witness to bring any books, documents, or other things under the
witness's control which the witness is bound by law to produce in
evidence. Service of a subpoena is made by delivering a copy to the
witness personally.

In the case of the production of a party, personal service is not required if
written notice requesting the presence of a party is served upon the

. attorney of that party or person. The giving of the notice to the attorney

(800) 666-1917

has the same effect as service of a subpoena on the witness. The service
tpon an attorney may be made at the attorney’s office, the attorney’s
residence, or mail.

Proof of sexrvice by mail may be made by affidavit of 2 person over the age
of 18 years, or certificate signed by a member of the State Bar of California,

satting forth the exact title of the document served and filed in the cause,
showing the name and residence or business address of the person
making the service, attesting that the person is not a party to the cause,
and showing the date and place of deposit in the mail, the name and

LEGISLATIVE INTENT SERVICE

address of the person served as shown on the envelope, and also showing o
that the envelope was sealed and deposxted in the mail with the postage ;*::.
thereon fully prepaid. , e

AB 2509 would extend this procedure to apply to production of witnesses

as well as parties to an administrative action, According to the legal

treatise, Califorstia Civil Procedure Before Trial, “In most instances it is sound

to attempt service initially by mail and acknowledgmant of receipt

because the approach saves costs if the defendant cooperates...The

approach should not be used, however, when prompt service is essential
. or when the petson to be served is unaware of the filing of the action and

v likely to make service difficult after being informed of the action by

AP1-11b
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receipt of the notice form.” California Civil Procedure Before Trial 3d ed. CEB
(1998) Section 24.33,

Here, the concerns over timeliness should be met by the requirements
cantained in Section 1013 of the Code of Civil Procedure which AB 2509
references. That secton provides that “service is complete at the time of
the deposit, but any period of notice and any right or duty to do any act or
make any response within any period or on a date certain after the service
of the document, which time period or date is prescribed by statute or rule
of court, shall be extended five days, upon service by mail, if the place of
address is within the State of California, 10 days if the place of address is
outside the State of California but within the United States, and 20

days if the place of address is outside the United States.” In addition, the
CCP provides for service by “Express Mail” which would allow one day

delivery of the notice to appear. |
. P~
b) Deletion of requi for judicia tion in de novo reviews 2

Under existing law, cases of under $50,000 which are brought before
superior courts with counties with 10 or more judges must go through
mandatory arbitration prior to trial. This bill would do away with this
requirement in cases which have already been adjudicated at the
administrative level, and are presented, to the court as an appeal. Thisis
consistent with other provisions of law.

For instance, actions that include a prayer for equitable relief need not be
submitted to judicial arbitration. (CCP 1141.13). Under this provision,
judicial actions under the Fair Employment and Housing Act are not
subjected to mandatory judicial arbitration. In addition, other exceptions
exist, including and actions found by the court to be “not amenable to
arbitration on the ground that arbitration would not reduce the probable
ime and expense necessary to resolve the litgation.” (California Rule of
Court 1600. [£]). Here, the bill would only negate the requirement for [
arbitration in cases which appear before the trial court on appeal. These
cases have already been adjudicated at the administrative level, therefore
it is unlikely that subjecting the parties to yet another process prior to irial
will “reduce the probable time and expense necessary to resolve the
litigation.” ’ ~

%/ LEGISLATIVE INTENT SERVICE
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Existing law, Labor Code Section 216 provides that “Nothing in this article
shall limit the authority of the district attorney of any county or
prosecuting attorney of any city to prosecute actions, either civil or

AP1-12b
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aiminal, for violations of this article or to enforce the provisions thereof
independently and withont specific direction of the division. Nothing in
this article shall limit the right of any wage claimant to sue directly or
through an assignee for any wages or penalty due him under this article.”

AB 2509 would clarify that this language intends that claimants in wage
claim cases need not exhaust administrative remedies with the
Comumissioner prior to resorting to court. To date, there 18 no court
interpretation of this language in relation to wage and hour claims which
are the subject of AB 2509,

d) Penalties

AB 2509 proposes to raise penalties for numerous violations of the Labor
Code. While not all penalties fall within this Committee’s jurisdiction, a
complete listing of all the changes are provided for informational
purposes. These include:

Labor CodeSec.  Current Law AB 2509
203.1 30 day waiting time Apply 30 day penalty
Bounced Checks  penalty applies to to all employers
226 For knowing and For knowing and
Itemized wage intentional violation intentional violation,
statements an employee may employee may recover
recover actual actual damages or $100
damages or $100, ' per pay period, whichever
whichever is greater. Is greater, up to a max
aggregate penalty of
$10,000.
226.3 Iternized Clvil penalties Penalty remains same.
wage statements Creates rebuttable
presumption on number of
employees where no
records exist. Uses
formula, number of
current employees x 24
semimonthly payperiods.
226.7 Meal & No penalty $50 civil penalty plus.

(800) 666-1917
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breaktime twice hourly wages for
length of meal or break
period.
226.8 Tools Purchase tools Purchase tools or back pay
245 Posted No posting Pattern and practice
notice requirement violators must post notice
: stating violation, etc
1174.5 Willful failure to Willful failure to maintain
Payroll records  maintain records records $100 per employee
$500. For each payroll period up
to three years maximum.

Of these, the two most controversial are the increase in the civil penalty
for failure to iternize wage statements and central payroll records. It
should be notad that some of these issues are within the Senate IR
Committee’s jurisdiction. As detailed above, penalties for violation of
these areas would be dramatically increased. The author makes a
convineing argument for the need of the Commissioner and employees to
have access to this information, given that most penalty provisions in the
Labor Code are based upon the wages lost by eithet the individual
employee or the employer’s entire labor force.

By way of comparison, if one looks at the penalties available under

The Fair Employment and Housing Act, one finds substantial penalties for
violation. As the administrative procedures under the Labor Code and
FEHA are quite similar, it may be instructive to look to the FEHA when
considering wage claim violations. {See Leibert v. Trangworld Systems (1995)
32 Cal. App. 4% 1693.)

Under the Fair Employment and Housing Act, the Commission may
award actual damages as may be available in civil actions. However
actual damages shall not exceed, in combination with the amounts of any
administrative fines one hundred fifty thousand dollars ($150,000) per
aggrieved person per respondent. Here, the proposed raise in damages
for knowing and intentional failure to comply with wage statement
requiremetits would be capped at an aggregate amount of ten thousand
dollars ($10,000). While this is a dramatic inerease from the current cap of
one hundred dollars ($100), it is less than the aggregate cap under FEHA.

As well, the damages provided under AB 2509 for willful failure to
maintain payroll records is increased from a flat five hundred dollars
(8500) to one hundred dollars ($100) per employee for each payroll period

(800) 666-1817
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during which the violation occurs, reaching back a maximum of three

years. Under FEHA, willful failure to maintain employment records
subjects the violator to a misdemeanor, punishable by up to six months in
jail and a fine of up to one thousand dollars ($1000).

e) Authorizing Comunissioner to gssess penalties consjstent with courfs

Currently, a court may assess any penalty for violation available in statute
in its decision. However, in the administrative realm, the Commissioner
must conduct two different hearings, one to determine whether a
violation occurred, and another to assess damages, fines and penalties.
This bill would allow the Commissioner to award damages, fines and
penalties consistent with the court’s authority.

This authority is generally consistent with the authority granted to the
Fair Employment and Housing Commission for violations of employment
provisions of the Falr Employment and Housing Act. Under the FEHA,

if “the comumission finds that a respondent has engaged in any unlawful
practice under this part, it shall state its findings of fact and determination

and shall issue and cause to be served on the parties an order requiring

the respondent to cease and desist from the unlawful practice and to take
action, including, but not limited to, any of the following:

¢ The hiring, reinstatement, or upgrading of employees, with or without
backpay.

¢ The admission or restoration to membership in any respondent labor

» The payment of actual damages as may be available in ctvil actions,
however actual damages shall not exceed, in combination with the
~ amounts of any administrative fines one hundred fifty thousand

dollars ($150,000) per aggrieved person per respondent.

In addition to the foregoing, in order to vindicate the purposes and policies of
the FEHA, the Fair Employment and Housing Commission may also:

Assess an administrative fine per aggrieved person per respondent.

Assess a civil penalty of up to twenty-five thousand dollars ($25,000) to be
awarded to a person denied any right provided for by Section 51.7 of the
Civil Code, (Hate Crimes) as an undawful practice under this part.

P.15715
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AB 633 (Steinberg), Ch. 554, Stats of 1999, initially began as a broad ranging
wage and hour bill, similar to AB 2509. It was narrowed to address only
wage and hour issues within the garment industry. ’

AB 1652 (Steinberg) of last year contained many of the provisions being
proposed in AB 2509. As presented to the Governor, AB 1652 would have:

e Required the Commissioner, when acting on behalf of a judgment
ereditor, to make reasonable collection efforts, unless the judgment
creditor requests in writing that the Comrmissioner take no action.

» Provided that an employer seeking judicial review of an adverse order,
. decision, or award by the Commissioner shall post an undertaking in the

amount of the order, decision, or award. g
» Applied a provision of current law that imposes up to 30 days waiting 8
time penalties where wages (or fringe benefits) are paid with a check for g
which payment is refused due to insufficient funds to all employers. This =
requirement currently applies only to the building and construction i
industry. 3
. >
x
 Required an employer to provide information concerning the number of t
piecework units earned and the applicable piece rate if the employee is =
paid on a piecework basis. ; g
w
e Prohibited employers from requiring any employee to work during any =
meal or rest period, and would have provided for penalties for violation 3
of this section. 0
» Provided that an employer who knowingly and intentionally fails to ~
maintain specified payroll records shall be subject to fines of $50 for the oy
initial pay period violation and $100 per employee per each subsequent ’:::
payroll period in which the records are not maintained, up to a maximum d
of $5,000. . :

» Required an employer to post 2 workplace notice desicribing the nature of
a violation and related information.

The Governor vetoed that measure, stating in ;elévant part:
“This legislation, while laudable in its intent, duplicates many existing

enforcement efforts and contains excessive penalties, Existing law already
provides penalties against employers who issue bad checks for payment of

AP1 - 16b
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wages. Additionally, requiring employers who engage in a pattem of
violating wage and hour laws to post a declaration that there will be no
further violations is unworkable and meaningless. This legislation, as
drafted, is overly broad.” .

5. Additional provisions bevond Tudiciary jurisdiction

Provide that in cases where wages are paid with a check for which payment js
refused due to insufficient funds, the imposition of a penalty payment of up
to 30 days’ of wages applies to all employers. Currently this applies only in
the building and construction industry.

Require that an employer's itemized wage statement shall include, among
other information, the numbet of piecework units earned and any applicable
pitce rate if paid on a piecework basis, and for non-exempt employees, the
applicable hourly rates in effect during the pay period and the hourly rate of
pay and hours worked, where applicable.

Clarify that the employer shall keep specified payroll records for employees
paid in cash and by check. : '

(80D) 668-1917

Provide that in a case where an employer fails to maintain records that
identify each employee to whom wages are paid, penaities shall be computed
by multiplying the number of employees employed on the date of the penalty
for the preceding year, unless the employer affirmatively establishes evidence
that supports a lesser penalty based upon proof of a lesser number of affected
employees.

Provide that no employer shall require any employee to work during any
meal or rest pericd mandated by an applicable order of the Industrial Welfare

Commission (TWC).

Provide that the Commissioner shall order the employer found in violation to
post a workplace notice describing the nature of a violation and related
information (described in detail below). .

/ LEGISLATIVE INTENT SERVICE
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Provide that any amounts paid directly by a patron to a dancer employed by
an employer subject to IWC Order No. 5 or 10 shall be deemed a gratuity,

Prohibit an employer from deducting from a gratuity indicated by a patron

on a credit card slip any credit card payment processing fee or cost. The bill
also would require payment of gratuities made by credit card to be made to
the employees not later than the next regular payday following the date the

patron authorized the credit card payment.

AP1-17b
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Provide that an employer shall maintain payroll records showing the number
of piece-rate units earned by and any applicable piece rate paid to employees.

Provide that the dvil penalty for an employer who willfully fails t6 maintain
specified payroll records includes, in addition to records required by statute,
records required by any applicable wage orders of the IWC. Revises the
penalty for a violation of this section from $500 to $100 per employee for each
payroll period, up to a maximum period of three years.

California Manufacturers & Technology Assodiation opposes creating, “a
new paycheck information requiremnent to be added fo an already confusing
document and would allow damage awards of up to $10,000. It would also
establish a new penalty for failure to keep certain payroll records and permit
a penalty of $100 per employee for minor administrative errors where the
employee suffered no harm ”

Finally, the Engineering Contractors” Adsociation, the Marin Builder’s
Exchange, the Sacramento Builders’ Exchange, the Fence Contractors”
Association, the Flasher/Barricade Assodation and the Seismic Gas Valve
Manufacturers’, sent a joint letter opposing AB 2509. While (we) strongly

support any efforts to penalize employers who intentionally violate wage and
hour laws, AB 2509 would go far beyond this by even penalizing the ‘good”
employers who make every effort to abide by the laws.”

Support: California Professional Firefighters; Golden Gate University ~ School of

Law, Women’s Employment Rights Clinic; Equal Rights Advocates;
Legal Aid Society of San Francisco, Employment Law Center;
Transport Workers Union of America; California Rural Legal
Assistance Foundation; California Conference Board of the
Amalgamated Transit Union; Engineers and Scientists of California;
Region 8 States Coundil of the United Food & Commercial Workers;
Hotel Employees, Restaurant Employees International Union;
California Conferenice of Machinists; Service Employees International
Union; California Chapters of the National Electrical Contractors
Association; California Legislative Conference of the Plumbing,
Heating and Piping Industry; Western Wall & Ceiling Contractors
Assodation; Air conditioning & Refrigeration Contractors Association;
California Association of Sheet Metal and Air Conditioning
Contractors, National Assoclation; American Federation of State,
County and Municipal Employees, AFL-CIO; California Teamsters,
Public Affairs Council: California Labor Federation; La Raza Centro
Legal, Inc.; Exotic Dancers Alliance; Asian Law Caucus; Mexican
American Legal Defense and Education Fund '

F. 137139
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Oppositon: Western Growers Assoclation; California Retailers Association;
Civil Justice Assodiation of Califormia; California Grocers
Association; California Chamber of Commerce; Roofing
Contractors Association of California Associated General
Contractors and ‘Associated General Contractors San Diego; Orange
County Business Council; Engineering Contractors” Association;
Marin Builders’ Exchange; Sacramento Builders’ Exchange; Fence
Contractors’ Association; Flasher/Barricade Assodation; Seismic
Gas Valve Manufacturers’; California Manufacturers & Technology
Association; California Employment Law Council

HISTORY
Sowrce: California Labor Federation, AFL-CIO
Related Pending Legislation: None Known

Prior Legislation: AB 1652 (Steinberg), of 1999, vetoed; AB 633 (Steinberg),
Ch. 554, Stats. of 1999

Prior Vote: Assembly Labor and Employment Committee (6-3); Assembly
Floor (41-32); Senate Committee on Industrial Relations (4-1)
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[NDUSTRIAL WELFARE COMMISSION ORDER No, 4- 52,
" EFFECTIVE AUGUST 1,952

~ WAGES, HOURS, AND WORKING -
CONDITIONS FOR WOMEN AND -
_ MINORS
IN PROFESSIONAL; TECHNICAL,
CLERICAL, AND SIMILAR |
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To Whom It May Concern : . . Houns . ol
. s of a) No waman or wminor shall be erployed more than eight
R St p ey Mo 0 3 T f  (5) e daing oy ane 2oy ot 7y o ) o 2
the Labor Cods of the Btate of Californis, and after publis . ditions: 1 .
hearing duly bad, noties of eaid hearing having been daly - O ot 1 t is not prohitbited by Sec-
glven in the mann'cr provided by law, the Industrial Welfars - ) gihn:nl??%%r‘ilggz s n:}!) R’;n %llb?,n&imogmm: Sdte of-

Commission, upon its own. motion, having forzid and con. . h sors of age or over:
cludea that the Professienal, Teobxleal, Olarical and Similn T e vy, 5o scaployed. in gxceas of -
Occupatione Order, Number 4R, encted by the Industrint elght (8) hours in one day or in excess of six (8) gavs -
Woltare Commizsion on February 8; 1947, should be altezed 1 one week provided the employes ls compensated for . -.
and amended: . 511 hours worked in cxcess of eight (8} hourain one day,
NOW, THEREFORE, Tho Todustrial Wollare Commission and for all hours worked on ihe zeventh (Tth) day
of the State of California does bereby aller and amend said . {exazpt such acventh day cmployment ss js suthoriveds *
Professionn),- Tsohnical, Clericsl and Slwilsr Ocoupationn §n #abszetion (a) (2) hu-epfy at not 1eas than one and -
Order, Number 4R, snd does hereby ehat its amended Order oné-helf (13) times the employee’s regular rate of pay. |
os follovas . o W " (2) An employes may be croployed saven (7) days il one
No person, es defined jn Scetion 18 of the Labor Cods, aball weex when the total hours of employment durbmg ssid  {
employ sny wonnd or minor in any catablishment or judustry week do not excead thirly {30) and the total-hours of .
in whieh tha wages, hours, or working conditions are ot in employment in any one day thereof do mot exceed ' *.
conformencs with the standurds boreinafior.sst forth; pix {6). . u:b " Bactions 136>
Y. ARPLICABILITY OF ORDER "?;;‘f"“ ‘column for “Bxcorpts trom Labor Toda Bections 1350~ .

T dor shall apply to all wenien aud minors employed v
in pt:-i:f?s;i;’n:! Lccbﬁll’o{l, alorien), and almflar ocenpationn (L) Tha eiglt (3) hours ol t;"f"" h t"“h"ilsh)f"“m‘i_ :
sthethier paid on & time, plece rate, commission, or other buals, within a period of not more “}, rieen (13) liours .‘;‘ %
xnlsss such cocupation 1s porformed-in an industry covered by excopt when there is o bona fide ohangs of ’hmiﬁ““ (a1 .

Order of thls Commission, except that the provisions houts shall °1°P"'bb°§“§f“ th{u ﬁ“d ::t“'““ work duy of:the .
of this Order ehall not apply to women employed whera ouo employes and the heginting °h tu‘l’; fred imort- £
of tho ollowing conditions prevalls: (2) No woman "’“E_’"y ca shall be required fo report dor
(a) 'Iqhe emgloyue in ongoged in work which is prodoms. worle or be dursissed from work Imt»wc:mni the hounﬂoti,}o !:’u.ll.
nnnily intellectual, moungerial, or erentivey and which ‘“‘dls A:‘% unless (;“{Pabl:hmﬁﬁfﬁ' "&g :;’; aﬁb: ‘il'- 3
requires exarolag of disorstion and {ndependont yudg- ‘“‘i" e130 °°S°““h ;‘;’;}% o“é ok o “fir h‘ s tooa’nn ra
mant ) and for which the yemuueration is not less than 5?4" or “d“" “\ﬁu%I, b lt‘; E y or b u‘: 0g asd fo
) 5360 parmonlh:or ) [ﬂ d ] h s‘ t g‘h&“l‘);l:’;ougn;e auc}el'fooeﬂ D’I:f‘ dt}"f:;:e Gt be pra h ¢

.{b) Tho employeo I liconeed or cortifle by the Btato o e PER TO STAYE LABOR SODE. FOR ADDITIONAL

E;}&:}:é‘p‘r‘;‘}e:xﬁ‘ﬁ:‘}:‘g:;iz";‘:“(‘ﬁ‘z? oo of tha NOTEL HESTRIGTIONS ON WORKING HOURS 0Ff MINDRS.
. » 1 r

tecture, enginsering, taaching, or accountinggor =~ - 4'k(N;"gMUM :I?? Ei hal{ pay to 2sch womsn and minor

{¢) The employae {n the exchange operator of & felepbone a) Every ¢mp 17" pey h
comanany having leas than ome bundred Afty {160) employee wages not leca than seventy-five centa (15¢4) r;hour‘
:fat on:yopornﬁgz under the jurisdiction ol the Publie fg{: ol} ho;x“r?;;"r)kcd i gxcept tﬁ;‘ﬁ‘;ﬁ’f; {:“' but not less than

’ Oalif Al sixtly etn per hour, 4, 5 .

Utilitles Commission of the State of grnls, and (1) Women, cighteen hﬁ) years of age or over, daring

th: exsp‘ig:e’l dutics as operator sre incidental to their frst two hundred (200) hours of employment In
0‘; L ; oldlled or semi-sldlled ocenpations in which they bave
2. DEFINITIONS - tiad no previous aimilar or related axperier iéd
N . axperience, provided
‘m‘) "C?tx;méx{si;n'; 6“5??:,-2;”.? Tudhintclal Wollaro Goms 1ot the yumber of women employed at such rate thall
ymission-of $he Stale o { not ¢xceed ton parcont (1056 ) of the persons regulagly

o!g) S“D‘iﬂ;%:;;’m"}“ﬁ" Division of Industrisl Wollare cmployed lu tho catablishment. An employar of Jexs
e State of orms. g . y . fy

(c) *‘Professional, Teshnleal, Olevical, and Bimilor Ocon- lmesserm tg;él ” pmcfns ey employ one laarnerﬁin?d
pations® inoludes professlond, sami.professional, manngarinl, (23 HMixors provided that the number of minors emfilayed.

rapervisorisl, laboratory, ressarch; téchniedl, dlerjeal, and at 5aid Jesser Tato shal ; :
oﬁge vo_xk.oé«upatiom. &nid ocoupations shell include, bat of the porssns ”’“'hh :g,’;:;‘g;ﬁg%ﬁu”;&g“. mﬁt) ‘
not be limited to, the following: Acconnlanta; ascounting An employer of loia than ten (10) pomvamw ooy "
clerks; sppralsors; board matkers; bookkeepers; canvossora; onu MinoT nt eald lasser rate, :

cashlore; cheokroom nttendnnts; oheskors; slorlas collealomy  (hy. Teony employer ghall to each
compilerd; computersy copmadcm copywrilens) demol- oopabiistiad oy dzy for the em fovolved °3§1ﬂ°ihﬁ :)h!':
girators; nstractore; interviewsra; Inveatigative shoppor; ypplienhle minfmum wage by all hours worked in the payroll
libravlans and thelr assistants; messonger; ofieo machite poviod, whether the yemuneration ia measured by tims, plece, -
operators; physicians! and dentista’ amvistants aud abtond comminsion, or otherwise, . - G e
snia; reseatol ¥-ray, iedical, or dents] Jaboratory technl-. eo) 1 5o oano shall gratuities or tipy from patrons or
Slnns and their Assiisnis; neevelarios; aoolsl worko¥®! oihors bo countod as part of the minfmum wage. No employee
stotigticinna; ggqqug!;e_x;a; teachors; delephonoy tslolyPa, shll be requlived to raport tips fov this pnrpose oo
_and telegraph operators; telara; tiokst sgeata; iractra; () Mhe provirions of this oestioif “ahsll mot apply to
typlats; and otber related oceupation listed as professional, gnprantices regularly indentured under the State Division of -
umé- m{éni%ndf'elerinﬁ and hndf;fubfﬂplﬁmt o Appranticeship Btondards, - .
mploy'’ means fo ongnge, sufier, or pb OtX.  {a) On nay doy in which an emplo, 37 ]
. miux) ";ﬁmplorce" moans ANy woman or 1oty smployed by gove zl;;nn eenty (75¢) per day shall bo ::!75 m“a'g«liﬁiﬁnt%
comployor, T ¢ Tind)
.‘ é T eployer?” means suy person, as defiried in Beotion et gnullo;:%i :xcsp{ when ths employes raaides at the
. " 180f the Labor Code, wha directly or judireatly, or thronghan = t*spit ahﬁv' moans & Yrork Gohadute Wisk 1 Sstarrupisd by non-
. sgextor any other pemon, qmp){)‘yt or exyroiees control pvor ~ worldng poricda other than bona fds reat or mexd 'peﬂou.) .
the wages, hour, or working conditions ¢f & woran or minor, 5. REPORTING TIME PAY '
(@) Moy’ means, for the parposs of this Order, s wale = Pash dny an cmployes is required to report for work and
or fainale poxaon voder the age ol cightern &13) yon. . doee report but 4 not put to work or ja Iumf;hcﬁ era than hald
(b} *“Hours Worked!” means the Hime during which an aafd omployec’s usual dey’s work, the employee shall be paid
employe is mbjoat to Eha control of an employsr, snd includes {or hulf the usual day’s work, but in no event far less than two.
all tha time tha employes ix suffered or permiltad-to work, houys, at the employn’a reguler rats of pay, which shall be -
whether or not required 16 o 40, oot 1eey than the minfum wags herein provi
(§) "'Emergency’’ mesus an nnpredictable or ngnvo!dablo 6. PERMIT FOR HANDICAPPED WORKIRS
octurcence at wawheduled Intervals requiving immediste A povmnit may beisued by the Commistion suthorirlng em:
o, . ployment of n woman or minor whees earning eapacity is”
) ) impaired by advanced age, phyaleal disability, or mental.
& ' defleiency, bt less thap the minimnm vage hersidi provided, ’
Buch permits shall be granted only upon Jolnt application of
employor and eniployes. ..
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7. RECORDS . .

{8) Every employsr shall keep at the placs of smploymont,
fu & manner approved by the Division, acourate information
with reapeot 40 esch employes as follows: . -

1} Full name, home sddress, and ocoupation.
22) Dirth date, if under eighteen-(18) years, and deslp-
xation as & minor on the payroll record. .

- (3) Time recorda showing all in-gnd-vut time which aball
bs recorded when it ocours, and also totel hours
worked each day, Meal purioal during which opera-
tions ctaso and avthorized rost perjods need not be

recorded. - . .

(4) otal wages paid oach payroll perled, including
valus of board, lodging, or other comtponsation actu.

ally furnished to the employes, Tha total houwrs

worked in tha payroll period shall appear on the

same Tecord ax wages psid for that period, .

(b) Al required recorde shall ho properly dated, showing
month, day, and yesr; and shall bs kept on fo by tha employer

Yor at least-ons year. . - .
(¢) When a pisce rate ov insurtive plan J in operation, o
schedule of xates xoust be avsilabls In the workroom, An acou-
rate prodiction racord shall bo furnished 1o each emplogee
nnless the employer’sayatem of reaording is accoptabls 1o tho

Divislon. ) .
-(4} Clocks shall ba provided in sll msjor work areas.
8. CASH SHORTAGY AND BREAKAGK y
No smployer shall make spy daduotion from the minimum
wzge of an smployea for any cash shortage, breaksgs, or loss

to the contrary, unless it can be shown that the shortoge,
breakage, orloss Je caised by a, dishonest or wilful act, or by
{he sulpabls negligeuce of the employas. ’ - :
9. UNIFORMS AND EQUIPMENT - -

) Mo employee aliall be required 1o contribuia direatly or

tenange of tools, equipment, or unifarma; nor for the Iaunder.
fng and aleaninf of uniforzs, The term " uniform!" includes
wea:%in apparel aud azcessories of Gativotive dorign or color
requice
condition of smployment, . .
* {b) When p?otg;utive garmeonts ara reqﬁxiud,hy the em-
loyer, or ara neecasary to xafeguard the health, or prevent
jury to an employes, such garnrents ghall ba provided and
paid Zor by the employer. ]
10. MZALS AND LODOING

)Mesl'' means an adequate well-balanced ssrving of a
varicty of wholesome, putritious foods,

7 5aging’’ meavs lrving accommodations which are ade-
quato, decent, and sant socording to usual and oustownary
' ° alandards. Employcea shall not be xaquired to shars a bod..

) \When mesls or lodging are furnished by the employer aa
part ‘of tho minimum: wege, they msy not be_evalnated in
« exeeas of the following ®
Roor Qcetpled Alone—$4 per week.
Room Bharsd—43 per week,
Apariment—Two-thirde (3{) of tho ordinary rental
_value, and in o event mors than $88 per month, |

Break{ast, 85 cenls
Beals: { lmnoh, 45o0onis .
‘" | Dlaner, 70 cents ce

Deductions msy not bs made for mels yiot eaten and shall

be made only for. bone fide menla comaistent with employea’s

work sbift, .
11, MEAL PERIODS - A

Neo employer shall employ any woxtan or minor for & work
weriod of moré than five (5) bours without a meal period of
1ot Tess than thisty (30). minutes; except that when & work
-perfod of not-more than six (&) honrs will complets the day’s
work, the meal perlod may be waived, An *on duty't men)
period will be permitted only whexn tho natura of the work
provents an smployes from bejug ralievad of sll duty, and time
spent for uch “on duty’’ meal pariod shall bacountzq s time

worked. L. .
12. REST PIRIODS - ' , .

Bvery employer ahall nuthorizs and pormit Al employees
16%ake reat periods which, insofsr ps practicable, shall b in
the middls of each work peridd. The authorized rest pariod
time shall ba'based on the Lotal houry worked dafly at the xate
o tenn (10) minates per four (4) hours or major fraction
thereod, Fowever, o reat period need not e authorized for
amployees whose totsl daily work time is Jeas than three and
one-half (33) bours, Awthorized-rest poriod tlms shall ba

-

* froim wages.

of squipment, notwithstanding cuy eontract or arrangement

indireotly from the minimum wags for the purchase or mafn. *

y tte employer to be worn by the emplayce 5 a

counted a3 hours worked for which thera shall be no deduetion

13, DRESSING AND REST ROOMS . .

(a) Ewmploysra nhiall provide for adequate salekesplng of
smployses’ outer alothing durdng working hours, and for thelr -
werk clothes during non-working hours, Wher. the ocsupation
‘requires & shange of clothing, a auitable ppsca shall be pro- .
vidod whero femalo omployees mby make auch change in-
privacy and comPort. N

. {b) Whon the numbyr of females employed at ona tims is
raore thau twenty {20) and lesa than ffty (50) there shall be

provided one couch, and thercafter at.least one sdditionsl

couch shall bo provided for every one bundred (100) feronle
wmployces-or {raction thoveol; except that, whon the nature-
of the work requires atanding, oné ¢ouch must be provided
where thero are more than ten (10) female employees, Beds in -
hmplixm rooms mey not be vounted in the number of regoired
conches,

(o) Couchesshall be placed In suitable rooms, convenlently
loeated, exoluaively usad by women, and opep Lo them durinf -
all working hours, Such rooms shall bs properly dighted, venti-
lated, and heated.

14, DRINKING WATER AND-WASHING FACILITIES

(a) Eaoh place of eraployment shall be supplied with pure
drinking wator, convenient to employees, Individual paper
cups shall ke provided or sanitary drinking fountnins shall be
{ratalled and so regulntod that a Jet of at least two (2) fnches
shall be constantly avaiiable, LI

(b) For wcry'twnnt{;ﬂve (25) female employees or* fria.
tion thergol, there shall b one wash basin or cquivalent gron

- washing facilitios. Surfaces of this equipment shall bs smoo
aud roaistant ta stain and shall be keps clean and sanitary,

{¢) ‘Sufficient sonp and either indlvidunl oloth or paper.
towels ehall bo supplied. Towels used In common are pro-

hibited. , N
15, TOLET ROOMS : 4 * .
a) NUMBER, Woniep's toilet Toamg must be so marked
and the number of tollets required ix-&s followe: .
115° 1
18-30 ; . e 2 .
3145 .- : 8
46-60 . 4
61-80 : ¢ 5
81-100. 4

and therealter une Loilet for every twendy-Bvs (25) female
employees or majority fraetion thereof. e
*1¢ the eatlro ataft of an eslabllahment nombers Yose than frs'(6)
and ohly one LOHAL s Byallablo, it may bo used by both sedex. -
{b) GENERAL CONSTRUCTION . :
(1) Toilets shall bo of the water pressurs typs, in.
atalled in nceordruce with approved and customury

standards, PYREE

(2) The ¢ntrauees to toilet rooms shall be etrectlvay
sereened 8o that mo toilet compariment fa visible
Irom any workroom, Each toilet shall be in asepa-
rete compartiment of adeguate size, so sonstructed.
53 to provido privady, aud with n door of sush.
dimensions e to permit ¢asy enfrance and exit.

Raek toilet compariment door shall be' prnvidgd v

with o lateh or bolt, . s
{8) Tho walls of toilet roorrs shall extend to a ceiling
and the room sball be thoroughly ventflated to the
outaids air and shall be adequately lighted,
(1) Floora shull bs of cement, terrazso, tils, glared
* " brick or other comsposition which is frapervious to -
moistiive and the sugle formed by the Aosr and wal)
ehell ho sealed or eoved. L
(6) Surfoces of walls, partitious, doors, fixivrse, toilet’
seats, bowls, and other equipment shall be smosth
. and gon-absarbet, aud all painted surfpees shall
. . be & light color, X .
(u) BUPPLIES. Toilet paper, in & proper holder, shall be.
mpplied in cach compartment. Sanitary napidns shall'be

readily obisinable ot & reasongble price and & suitable miany -

for their disposal shall be provided,

(d) LOCATION. Toilet rooms must bs convenien
looated on.the jmmediate premises and not more than éne:
Boo: immedistely above or below the employee’s work place’
anless adaquate elovator service is available. In existing catal-

+, lishments when, in the judgment of the Divislon, & toilst ean-

“ not ba looated on the premises, relisf periods ofher than
required rest perieds sball ba suthorized for women and
minora, . T\ .
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(&) MAINTENANCE. Toilst rooms shal be kapt clean
and ssaitary, and xhall contain only snch equnipment, fxtures,
and supplies 2y proparly belonr therein, A
16, HRSY AID . i

Adequate Brst aid supplios nu_t ba provided and kapt oloan
and sanitary in « dust-prool container
17, LIFTING Lo N

No fernals employes shnll ba requixed to lilt or carry any
object weighing in extess of twonty-five (25) pounds, except
upon permit from-the Divislon.

{Se0 Inmt sglumn for “Excerpls from Labor Cofde” Heotlon 1151.)
18, STATS -

Buitablo stats vhall be provided for all femals employses.
‘When the nature of the work requires slanding, au adequate
number of said seats shall be fhccd adjacent to the work aves
sud-employees sball.be permitied to-use such sesls whon not
engaged in the active duties of their exoployment.

19. FLOORS
(&) Unless the surfaco of the floor is of wood, cork, rubber
omposition, Huoleum,-asphalt tile, or other material of com.
arable ruﬁienee, the floor surface in the work avea where
woraen or minors stand ix the performance of their duties
shall ba suppled with a covering material of snitable reaili.

sneo.
(b) The flocrs and stairs of every calablishment shall be
safs, smocth.-ani tight. ’ - .
- (0) 'Where wst proccsses ere employsd, the floor anst be
properly dralned. When floors are wet o alippery, racks or
gratings of suffleisnt deight and Zros from hasard shall bs pro-
vidad, I{ the nature of the employment will not permit the use
of racks ar gratings, protection for the fest ahsll be provided
by the employer. . . . :
240, CLEANLINESS AND UPKIEP | .
FPromlacs, eLNpmont, ond fxtures shall'be kept safo, clean,
sanitary, end in good repair. .
21. LGHYING
¢ Al establishmente in which womex or minors ars smployed
hall be yroper% lightod during working hours, Sonrces.of
flomination shall bo of snoh natore and 5o pleged that tho
Bght fornished will be adpguate for efolent work and pravent
unneccasary straln on the vision or glave in the eyes of the
workexs, . -
23, VENTILATION . . .
Each room in which wonen or minors are employad shall ba
thoroughly ventllsted,
23, TIMPERATURK . .
‘} Tho nature of the smployment permitiing, there shall be-
waintained in each ‘workroom & minimum temperatars of
65° B, angd, weathor permitiiog, & maximum of 76° F. 12,
lowing to the nature of the process, axcezaive hout ia erented in
(ths workroom, spoclsl devicen shall be Installed to rednee suck
exeoscive heat. Whera the patare of the exaployment will not
pormlt a temperature of $1* ¥, a heated roota shall be pro-
;iged‘xtc; ;hloh employcss may retire for prarmth.

Exeapt ar otherwise herein provided, every floor, mexea-

|

plus, or.baleony on which women or minors are epiployed shall |

have st Jeast two exits, remotely located from each athor,
aoeess to which is nnobshiueted, Such exits shall be other than
alevntors. From tha thixd or bighor floors at lesat one means
of ‘agress ot be an Beceptéd firs exit, and"additional fire
axits may bo ordered where ntoesesry, }J:du vhall e plainly
marked and kept untocksd during working howrs, -

In facllities conatruoted privr to the effectlve dato of this
Order, the abova raquirement of two exita shall'not apply to n
firat Roor, second floor, merzanise, or daltony whon sll the
following conditfons are met s Tha premixes cannot bo altared
to provide s aecond -exit; xn adequaié number of properly
ma.g:ta{ned fice extinguisimu are rendily avallshls and the
;cﬁvi;iu earritd on in the catablisiment do nok craate a fire

ATATR. X

{For other rexulntionn resanding exite, sbe Geuerd) Bafely Orders, Ttle

8,.8cctlop 8244, Celifornls Adwsinleteative Codn) .
a5, FLXVAYORS .

When femalex st employad on the fourth or higher floors,
sdsqunte elovalor servics must be providsd.
26, EXXMPYIONS .

+ 27, FILING REPORTS :

Evory employor khall Turnish to the Commission and to the )
Divivion way and nll reports or information whish may be re.

quired to carry out the pnrpose of this Order, such riports and
information o bo verified if and wh Y
28, INSPICTION Thensorequented.

-'Cho Comminsion and duly autborized rapresertatives 68 the -

Division £hall be sllowed free access to any offica or eatadlizh.

ment covered by this Order to investigato and gather dats”
rogarding wages, hours, working conditgm.l, and gmplo;m:nt N

prantices, and sbal) bo permitted o juspect and make excerpla
from any avd ult records mod to queation sll employees: for
sufh porposes. '

29. PENALTIES

Faflire, refusal or negleet 1o comply with any of the p;oﬁ= .

sions of this Order iy & violation of the Labor Code of the Stats.
gglcmifomin, and is punishable by fine or impriwnm:nt‘, or

h, -
30. SEPARADMIYY . :

If the applisation of suy provision of this Order, or any see. -
tion, subsvetion, tubdivision, sentence, clause, phn’se. woryd:eor .

portion of this Order shall be held invalid or unconstithtional,
tho remaining provf siohs thereof shall not be affegted thereby,
but shall continus to be given full force and effeot an ff the part-
lelo beld invalid or unconstitutionsl had not been jncluded
orpin,
31, POSTING OF ORDER
Evory employer shall ko
s copy of this Order whers it can bs read by the women and
minor employscn, : -

Dated 5403 Angeles, Californis, this sixteenth day of Mag, *

1952, '

Order 4R, enscted February 8, 1947, a ber;by reavinded

&3 and of the date when this Ocder becomes effeotire. .-
INDUSTRIAL: WELFARD COMMISHION
STATEH OF CALIFORNIA
LxRoy E. Gooppont, OAairman
Moz Oarvery
Erzavor O, Hrwixry ~
Daraes E. Koanvnasn -

' Mie Sroyzaun
0, ULnion OrapxaN, Acting ORisf ’
Divistan'of Industriol W eltora
EXCERPTS ¥ROM STATE LAROR CODY
Bootlon A “Trerson™ moADL ABY parson, kescolation, srganisetion,

thacahip, business trusl, or corporatisn. -
p‘;..u:n 73:}. Bvary ewiploydr or olisr parson ating sltber Indl~

usll s pticer, rgsal, or smployes ol anclher person s puility .
;it"u mlﬁ:::mor nna'p punishable By & Nne of not less then Afty.
dollars {350} or by imprivouuisnt for not lasw thandd days, or by both;

ho doon gay of the followlags  -»*
* ) ol'?o.qu'nl%u ar-enuNts !;hx{r woman or minor to work for longet

.
| holrs than thave Azed, or under bonditions of Iabor prontbiled by s
1, ordar of the comminalon. .

If, in the oplalon of ths Commission atier dusinvestigation, *

5t {a Yound that thie enforcement of any provision eontained in
. Beotions 11 to 25 of this Order wounld not materially inorcase
tho conifort, baalth, or safety of omployees snd wounld work
- unduc kardship on the employer, exemplions may bs mrde at
tho diserstlon of asid Commission, Bush exernplions muat'be
in writing 1o be effestive and can bo revoked allsr xeazonable

notice is given in willing. Applicstions for sxemplions shall

be mada by the smployer to the Commission in weiting.
i . . .

et .- B PR

T -
b) Pays or tauex 16 be pald to any Woman or miaer & wags leme
th:n)lhaglnlum Axed by un erder of the commlaon, N
(a) Violates or ref or Kegivots 1o ply with say provislon
ot thtn chapter or any ordsr or ruling of the commission, ..
Qsbtlan 122 No S loyds shnkl bs ¥ 4 or parmitied
to CATTY #nYy objeot walghlniy 10 pounds or Mars up or &own &ny melc~
waY or aorios of slalrways that risa for more then dva fest from Lhe
base tharssls .
Eight Hour Law)
Buotlon 1350, No i

'laww\-' f, it

o shall be

meshandesl, of mercantils extablishment oz fpdustry, Jaundey, dean~ -

ing, Sysiny, orclonning-and dyslay setabitsbmaent, hotel, public ledy-
tag'lmxu, Aparimsnt house, hospitad, beauly abop, harber shop, placs
of amuement, roptaurant, cafeleris, talagraph or (clophonso shtab=
tishmont or oMcs, {n the operation of clevators In oMce bulldingy, or
by any sxpréas or transportation company in this Biate, viore than
olxht hours during any poe day of 24 houra or mors Uinz {8 botiee i
ora wotk, . .
Sentlon 1351, No employor shall empioy, chuer o be symplayed or
pearmit sy fomila Lo wor any numbar of bours whatayer, with
knowledge that fush Lemnlo has therstofore basn amploysd whhis tbe

sama day'el 2 howrs th ATy estatlishmant or Jndusiry and by say- ~

Y
rayiots ansploysr tor 6 period of time whith will, comblaed with the.
< ;lod of u:u )(:; employmeat by & pravious amploysr, excesd eigat
purs s one day or 48 Jiours 41 one week, Thivprovision shali not pré-.
vant the employmant of any Zemele fn more Lhan ons satabliahmant
whara the total number of hours worked by har doss not sxoesd slght
fiours in any ons day of 26.hours or 48 haves 1o ons wak,
 Bsvtion 1882, 7The provisions of thin srilcls in relntion o hoirs of
amployment shall not pply to or affeot graduate nursss In h .
uor the harvaalzcy, suring, cannling, or drying of sny variety of par-
Ixhabln frult, flah, 67 voysinbdls duriby ths perlods whan i¢ s naoee-
sary 16 hurveat, ure, ean, or Ory fruly, fish, or vepstablia Lo praveat
apoliing, nor 1o omployecs astually enxaxed {n the procasaing of dlo-
Jogiealx, humin blosd products ind olher such products of labora-
torlon operating under Joanns from elthar or both the Uniiad States
Departmant ot tho Treaaury and the Unlted Blates Depaivasnt of
Agricuiturs during suek poriode whin it te necasaary to contlous the
prooepaink of aush products to prevent apolingn or daterloration.
Oeotlon 33821, Tho provisiony ot thik artlele shall Kol apply to ar
afreot exeoutives, camintatritors, or pr lonwl womet, No women

" shal) be conalacred to bs smploysd In an admtnlatrative, axsculive’er
profesnional m;}wuy unleas ors of tha following condittons prevalls -

Tho employcs taTonpaged In. work which la predoniljisntly
lnt(:lhutun!. manusari{s), or craative; which reguires 0‘{"0,1“ of "dlg-

~ > . MR -

] l‘ ; .
posted, in & consplonons place,

o menmnro 0l ames e
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No. 557
Page 1

MINUTES OF A MEETING
OF THE
INDUSTRIAL WELFARE COMMISSION
OF THE
STATE OF CALIFORNIA
' MAY 16, 1952

10:20 A.M,

Pursuant to the adjournment of the meeting of April 19, 1952, the
Industrial Welfare Commission met in Room 907 State Bgilding, Los Angeles, California,
on Friday, May 16, 1952 at 10:20 A.M,

PRESENT:

Chairman LeRoy E. Goodbody

Commissioner Mae Carvell

Commissioner Eleanor C, Hewlett

Commissioner Daniel E, Koshland

Commi ssioner Mae Stoneman

Secretary Florence R. Clark

C. Ulrich Chapman, Acting Chief

Jeanette Basile, Recording Secretary

Ariel E, Hilton, Deputy Attorney General

Glenn Mayfield, Industrial Welfare Agent .

The meeting was called to order by Chairmen Goodbody at 10:20 A.M,

In memory of Rena Brewster, Chief, all rose for a moment of silent prayer.

Commissibher Koshland suggested that we prepare a resolution that the
Commission may adopt so that it can be embossed and delivered to Mr. Brewster,

It was also requested that the press be advised of this action of the Commission.

Following is the resolution:

"WHEREAS, Rena Brewster, Chief of the Division of Industrial Welfare,
recently departéd this life, and

WHEREAS, the State of California has thereby lost the services of a
most distinguished woman who interested herself throughout her life in matters of

.public welfare, and

703456113
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Page 31-A

Commissioner Koshland made a motion that the following resolution

be adopted:

BE IT RESOLVED That the Industrial Welfare Commission heréby ena.cf.s
the altered é.nd amended Ord_er as hereinbefore set fqrth. The motion was
seconded by by Gonnnissidner Hewlett, and it unanimously carried,

Comnissioner Goodbody made a motion that the Commission rescind
Order No. 10 R, dated February 8, 1947, as and of the date when Order
No. 10-52 becomes effective August 1, 1952. Commissioner Stoneman seconded
the motion, and it unanimously carried.

Commissioner Stoneman made a motion that the Secretary be in-
structed to order publication of the following Orders: 1~52, Manufacturing
and Mercantile Industries; 2-52, Personal Service Induétry; 3-52, Canning,
Freezing, and Preserving Industries; A—52,‘Professiona1, Technical, Clerical,
and Similar Occupations; 5-52, Public Housekeeping Industry; 6-52, Laundry,
Dry Cleaning and Dyeing Industry; 8-52, Handling Farm Products After
Harvest; 9-52, Transportation Industries; and 10-52, Amusement and
Recre#tion Industries, m accordance with Section 1182 of the California
Labor Code, and mail copies thereof in accordance with the requirements
of Section 1183 of the California Labor Code, Commissioner Carvell
seconded the motion, and it unanimously carried. |

Commissioner Hewlett moved, secénded by Commissioner Carvell,
and it was unanimously carried, that the Secretary be instructed to file
the Orders with the Division of Administrative Procedure for inclusion
in Title 8, Celifornia Administrative Code, as required by Labor Code

Section 1185.

703456233
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Comnissioner Stoneman moved, seconded by Commissioner Hewlett,
and it was unanimously carried, that the following summary of findings

as prepared by the Secretary be adoptede.

“The Commission, having appointed Wage Boards to make recommen-
dations for altering or amending Industrial Welfare Commission Orders 1R,
2R, 3R, 4R, 5R, 6R, TR, 8R, 9R, and 1CR, and the recommendations of said
Wage Boards having been received, the Commission héid public hearings in
San Francisco on Jamuary 25 and 26, 1952, and in Los Angeles on February 1
and 2, 1952, in accordance with procedure set forth in Sections 1178 to
1181 of the State Labor Code. After study of the Wage Board reccamenda-
tions and of evidence presented at the public hearings, the Comnission
, held executive sessions during which the various provisions were dis-
cusseds Following is a summary of the principal amendments and the

reasons therefors

"The Commission considered the salary criteria for an executive,
as contained in Section 1 (a) of all Minimum Wage Orders, and concluded
that the present rate of $250 was not a suitable ¢riteria in the face
of increased prevailing wages for executives and, further concluded
that considerable confusion had r_esul_ted from having a different rate
in the Industrial Welfare Commission Orders than carried in

the Stete Labor Code on the same subject, For these

7034562314
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reasons, the Commission raised the $250 criteria to $350.

"Minor changes were made in the definitions for Orders 3R, 4R, 5R, 6R, and
9R. In no instance were the definitions changed substantially, but were intended
to remove ambiguities and clarify jurisdiction. The Commission is aware that ¥night
c¢lubs" are listed in definitions under both Orders 5 and 10, It is intended that
Order 5 cover such establishments when food is served but should a place of enter-
taimment be called a Ynight club" and not serve food, then Order 10 would cover it.

" Upon recommendation of the enforcement staff » it was agreed to include
the definitions of manufacturing and mercantile in one Order é.nd to thereby eliminate
Order 7. It is anticipated that this will achieve some simplification in enforce-
ment because it will eliminate the previous problem of determining whether an estab-
lishment which both manufactures and sells is primarily engaged in manufacturing or
sellings Inasmuch as the wording of Orders 1 and 7 were heretofore identical, except
for the definitions, it is felt that no adverse circumstances can result from this

combinations

"The provision regarding hours was altered to limit employment to 6 days in

| one week in lieu of 48 hourse. This change was deemed necessary because the Labor
Code provision on this subject has so many exceptions that enforcement had become
confusinge It was considered advisable to include the Labor Code exception for the
employment of short-hour workers for 7 days.

"After consideration of recommendations of the various Wage Boards, the
Commission agreed that the present minimum wage of 65¢ was inadequate and concluded
that 75¢ per hour would ﬁeet thé requirements of the Lsbor Code and would also take
into congideration economic factorse Other wage items were alsc raised for the
sake of‘ consistency, including a raise of the learnmer and minor rate to 60¢ and
increases in the value of board and lodginge

"Because of difficulties encountered in enforcing the maintenance of
proper time records, the record keeping section was changed to require the records

to show in and out time and also require that the recording be done at the time it

703456235
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Page 33
occurs. Other minor changes were made in the record keeping sections for the purpo#e
of clarification,

"The Commission gave sericus consideration to the definition of "Industries
Handling Farm P‘rodncté After Harvest! and despite the recommendations of the Wage
Board on this subject, it was felt that the request of the many famers attending
the public hearings were justified and that no change should be made in this defini-
tion until there has been considerable further study on the subject.

"The request of the California State Nurses Association to include graduate
nurses in the coverage of the Public Housekeeping Order was considered and it was
concluded that the graduate nurses should still be exempted from this Order when
they are employed in hospitals. The addition of the phrase "in hospitals" brings
the Order in line with the language of the State Labor Code 6n this subject.

"The Commission considered the Transportation Wage Board's recommendation
for defining "day" and concluded that thé Attorney General's opinion on this sub-
ject amply takes care of the matter and that such a definition should not be in-
cluded in only one Order and therefore it is considered best to omit it. However,
in order to clarify the mé.tter of Yeall backs" in the transportation industry, a
special provision was included prohibiting anyone being called back when there has
been an elapsed time of less than 8 bours.

"No special provisions for the airline industry have been included because
insufficient data was available and it is expected that an Attorney General ruling
on the matter of the jurisdiction of the Division will adequately solve the problem.

" Because of problems arising from failure to acquaint employees with in-
centive plan formulas, the Commission considered it advisable that this information
be available to workers and included such & requirement under "Record Keeping".

"The meal pericd provision was amended to permit a 6~hour work period
without a meal when such a wérk shift would complete the day's work, and the addi-
tional provision that a meal period shall be every 5 hours rather than providing

only one meal period within the first 5 hours.
703456236
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"The rest period provision was clarified to indicate that an employee work-
ing less than 3% hours for the entire day would not need to have a rest pericds It
was further clarified that the Commission did not intend a completely off-duty rest

period to be applicable in the case of an employee who is alone on a shift and has

ample time to rest because of the nature of the work. This would be true in the case

of a night switchboard operator on a small bgard, a night hotel clerk,. _etc. If em~
ployees in such positions. are able to rest on the job it is not intended that the
employer provide a special relief employee.

"A provision for maintenance was added to the section on toilet rooms to
"simplify enforcement, Othef chang.e's in this section were merely for clarification.

"It had been recommended by at least one Wage Board that the ®lifting"
section be.amended by the addition of the word "knowingly® before "permit®, The
Conpnission considered that this objective would just as well be sei'ved by.eliminat-
ing the word Ypermit" and considering it a violation only when the employer re-
quires 1ifting in excess of 25 pounds.

" Upon recommendation of the enforcement staff, an exemption to the two exit
requirement was added to take care of existing establishments in which no hazard
exists and in which a second exit cannot reasonably be constructed.

"The Orders pertaining to the Canning and After Harvest Industries were
altered by deleting the overtime pay requirement from the minimum wage section
and adding it to the section on hours, thus bringing thess Orders in conformsnce
with the othér Orders of the Commission and making overtime payment a condition
of overtime work rather than establishing it as a minimum wage requirement.

" The record keeping sections in the Canning and After Ha.rvest Industries
were simplified to more nearly coincide with present practices and to eliminate

some of the requirements which prevailed when regular auditing of canneries was

provided under the law,"

703456237
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It was regularly moved, seconded, and carried, that the next
meeting of the Industrial Welfare Commission be held in Los Angeles , on
Fr;lday, August 1, 1952, at 10 AM,

Cormissioner Hewlett moved, seconded by Coammissioner Carvell, and
it was unanimously carried, that the Commission extends appreciation to
Jeanette Basile, Recording Secretary, for her faithful service, and wish

‘her every success in her new assignment, and regret that the Commission is

losing her services, =
[e2]
At 3:30 PM,, Commissioner Hewlett moved, seconded by Commissioner ©
(o]
fan)
Carvell, and it was unanimously carried, that the meeting adjourn, ®
wi
Q
S
74
i
w
B - F—
Chairman Z
éﬁ%é&w&Cﬁ w
ATTEST: 62! % =
IR}
-
Secretary - . . — :,":
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STATEMENT AS TO THE BASIS

TAKE NOTICE Pursuant 1o the "Eight-Hour-Day Restoration and
Workplace Flexibility Act,” Stats. 1999, ch. 134 (commonly referred to as "AB 60"),
the Legislature reaffirmed the State's commitment fo the eight-hour workday
standard and daily overtime, and authorized workers to adopt regularly scheduled
alternative work days and weeks according to statutory and regulatory provisions.
The Industrial Welfare Commission of the State of California ("IWC"), in accordance
with the authority vested in it by the California Constitution, Article 14, Section 1, as
well as Labor Code §§ 500-558, and 1171-1204, held public meetings and
investigative hearings during which it received public comment regarding the
implementation of AB 60 and, on March 1, 2000, the IWC's Interim Wage Order -
2000 became effective. The IWC subsequently has held additional public meetings
and public hearings pursuant to Labor Code §517(a) to further review all of its
* Wage Orders for purposes of complying with AB 60. The IWC has considered all
correspondence, verbal presentations, and other written materials submitted prior to
the adoption of amended wage orders. The IWC submits the following statement as
to the basis for the various amendments made to sections 1, 2, 3,4, 7, 9,11, 12, 17,
and 20' of Wage Orders 1 through 15, and to the Interim Wage Order - 2000. The
Statements as to the Basis for the remaining parts of the IWC's wage orders are
contained in prior printings of those orders. These remaining parts have not been
changed, and there is no need for an explanation because the IWC is continuing in
effect regulations that have previously become a part of the standard working
conditions of employees in this State.

1. APPLICABILITY OF ORDER

Amendments to this section apply to Wage Orders 1 through 13, 15, and the Interim
Wage Order. Generally, the section now provides, in part, that employees
employed in administrative, executive, and professional capacities are exempt from
Sections 3 through 12 of these wage orders. According to the provisions of Labor
Code § 515, the criteria that must be satisfied in order to obtain an exemption from
overtime pay requirements based on the fact that an individual is an administrative,
executive, or professional employee, are that the particular employee must be
primarily engaged in duties which meet the test for the exemption, and earn a
monthly salary of no less than two times the state minimum wage for full time
employment. Labor Code § 515(e) defines "primarily” as "more than one-half of an
employee's work time," and § 515(c) defines “"full-time employment" as 40 hours per
week.

'Please note that not all amendments apply to all of the wage orders, and that the
sections of the Interim Wage Order are slightly different from the other wage orders.
Please refer to the detailed Statement below.
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Thus the Legislature has codified the longstanding IWC regulatory requirement that
an employee must spend more than 50% of his or her work time engaged in exempt
activity in order to be exempt from receiving overtime pay. The IWC notes that this
California "quantitative test" continues to be different from and more protective of
employees than, the federal "qualitative” or "primary duty" test. Unlike the California
standard, federal law allows an employee that is found to have the "primary duty" of
an administrator, executive, or professional to be exempt from overtime pay even
though that employee spends most of his or her work time doing nonexempt work.
Under California law, one must iook to the actual tasks performed by an employee
in order to determine whether that employee is exempt. In addition, the statutory
threshold for monthly employee remuneration has substantially increased from the
amounts set forth in prior IWC wage orders, and that remuneration must be received
in the form of a salary.

in addition to the above requirements, Labor Code § 515(f) codified the IWC's
existing treatment of registered nurses employed to engage in the practice of
nursing. They are not to be considered exempt professional employees, and will not
be considered exempt under Labor Code § 515(a) unless they individually meet the
criteria established for executive or administrative employees. Similarly, Labor
Code § 1186 (enacted by Senate Bill 651, Stats. 1999, ch. 190), provides that
pharmacists employed to engage in the practice of pharmacy no longer qualify as
exempt professional employees and must individually meet the criteria established
for executive or administrative employees in order to be considered exempt under
Labor Code § 515(a). '

In accordance with the mandate of Labor Code § 515(a) and the expedited process
for the promuigation of regulations authorized by § 517, the IWC conducted a review
in order to determine the administrative, executive, and professional duties that
meet the test of the exemption. The IWC held public meetings and hearings, and
received verbal and written public comment in the form of testimony,
correspondence, and legal argument regarding various proposals for exempt
duties. The bulk of the information came from employers and employees involved in
retail, restaurant, and fast food service businesses, as well as representatives of
these groups. The IWC also received substantial comment from the legal
community. The chief concern of all of these groups related to the distinction
between executive managerial employees and nonexempt employees. Employees
stated that it was common to have the title of a manager and not be paid overtime,
yet perform many of the same tasks as other nonexempt employees during most of
the workday. Many employers asked for specific action by the IWC, including the
classification of work in settings, such as retail stores, where managers may spend
a significant amount of time on the retail floor in the course of managing the
operation and directing and supervising the staff. They argued that an employee
should not lose his or her exempt manager status merely because he or she
sometimes may have to chip in and perform nonexempt work. Aftorneys
representing employers argued that California should move toward the federal
regulatory standards. Other attorneys representing employees reminded the IWC
that use of federal regulations might conflict with California's more protective
statutory requirement that, in order to be exempt, employees must be "primarily
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engaged" in exempt work. The IWC determined that the way to harmonize these
various and competing concerns was to focus on identifying the federal regulations
that could be used to describe managerial duties within the meaning of California
law. The purpose of identifying and referring to such regulations is to more clearly
delineate managerial duties that meet the test of the exemption and to promote
consistent enforcement practices. '

The IWC also received festimony and correspondence from registered nurses
regarding the loss of their exempt status as professional employees. The IWC
received similar testimony and correspondence from pharmacists and pharmacy
representatives. Some testimony reflected the desire to reinstate the professional
exemption, while other testimony based on safety and accuracy considerations did

not. In addition, advocates seeking an exemption for pharmacists urged that, if the

professional exemption could no longer be used, the definition for the administrative
exemption should be expanded to include the coverage of pharmacists. Arguments
included greater flexibility, professional degrees, and their managerial and advisory
duties. Testimony submitted against the allowance of an exemption cited strenuous
working conditions, potential jeopardy to the quality of patient care, and the interest
of minimizing medical errors. The IWC does not have the power to repeal Labor
Code § 515(f) or1186, which explicitly require that registered nurses and
pharmacists individually meet the administrative or executive criteria in order to
qualify for an exemption. Accordingly, the IWC chose not to address regulations
relating to registered nurses and pharmacists.

Advanced practice nurses, which is an umbrella term that includes nurse
practitioners, clilical nurse specialists, certified registered nurse anesthetists, and
certified nurse-midwives, submitted testimony advocating the continuation of their
exempt status as professional employees. They noted, among other things, that they
are not employed to engage in the practice of nursing, and they have advanced
degrees in specialized areas, and/or special certification by the State of California.
They further noted their 24-hour responsibility for patients, independent
management duties, and the need for continuity of patient care as justification for
status as exempt professionals. Health care organizations and health care
employees both submitted comments and corespondence urging an exemption for
advanced practice nurses. On the other hand, labor organizations representing
advanced practice nurses testified that they should be treated no differently than
other nurses. The IWC also received information regarding pending legislation
(Senate Bill 88) that would provide exempt professional status to three types of
advanced practice nurses. This legislation was enacted and signed by Governor
Davis in September 2000. Accordingly, Sections 3-12 the IWC Wage Orders 1-13
and 15, and Sections 4 and 5 of the Interim Wage Order do not apply to certified
nurse midwives, certified nurse practitioners, and certified nurse anesthetists, within
the meaning of Articles 2.5, 7, and 8, of Business and Professions Code, Division
2, Chapter 6, who otherwise satisfy the requirements for the professional, executive
or administrative exemption. (See Stats. 2000, ch. 492, amending Labor Code §
515.)

{800) 666-1917

:'/ LEGISLATIVE INTENT SERVICE

L

us %
L]

L.
Youmu



After digesting all the information received in its review, the IWC chose to adopt
regulations for Wage Orders 1 - 13, and 15 that substantially conform to current
guidelines in the enforcement of IWC orders, whereby certain Fair Labor Standards
Act regulations (Title 29 C.F.R. Part 541) have been used, or where they have been
adapted to eliminate provisions that are inconsistent with the more protective
provisions of California law. The IWC intends the regulations in these wage orders
to provide clarity regarding the federal regulations that can be used describe the
duties that meet the test of the exemption under California law, as well as to
promote uniformity of enforcement. The IWC deems only those federal regulations
specifically cited in its wage orders, and in effect at the time of promulgation of
these wage orders, to apply in defining exempt duties under California law.

Executive Exemption. The IWC derived the duties which meet the test for the
executive exemption from language in the federal regulation 29 C.F.R. § 541.1(a)-
(d), with one important exception. The reference in 29 C.F.R. § 541.1(a) to the
phrase “primary duty" is omitted because, as discussed above, that phrase refers
to a federal test that provides less protection to employees. Instead section A(1)
generally refers to managerial duties and responsibilities, while section A(5) sets
forth California's "primarily engaged" requirement. Section A(5) also refers to the
federal regulations, 29 C.F.R. §§ 541.102, 541.104-541.111, 541.115-541.116,
that may be used to describe exempt duties under California law. Included in these
regulations are two which describe work and occasional tasks that are "directly and
closely related" to exempt work. (29 C.F.R. §§ 541.108 and 541.110.) For
example, time spent by a manager using a computer to prepare a management
report should be classified as exempt time where use of the computer is a means
for carrying out the exempt task. The IWC recognizes that 29 C.F.R. § 541.110 also
refers to "occasional tasks” that are not "directly and closely related." The IWC
does not intend for such tasks to be included in the calculation of exempt work. In
addition, the last sentence of section A(5) comes from the California Supreme
Court’s decision in Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 801-802.
Although that case involved the exemption for outside salespersons, the
determination of whether an employee is an outside salesperson is also
quantitative: the employee must regularly spend more than half of his or her working
time engaged in sales activities outside the workplace. In remanding the case back
to the Court of Appeal, the California Supreme Court offered the following advice:

"Having recognized California's distinctive quantitative approach to
determining which employees are outside salespersons, we must
then address an issue implicitly raised by the parties that caused
some confusion in the trial court and the Court of Appeal: Is the
number of hours worked in sales-related activities to be determined
by the number of hours that the employer, according to its job
description or its estimate, claims the employee should be working in
sales, or should it be determined by the actual average hours the
employee spent on sales activity? The logic inherent in the IWC's
- quantitative definition of outside salesperson dictates that neither
alternative would be wholly satisfactory. On the one hand, if hours
worked on sales were determined through an employet's job
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description, then the employer could make an employee exempt from
overtime laws solely by fashioning an idealized job description that
had little basis in reality. On the other hand, an employee who is
supposed to be engaged in sales activities during most of his working
hours and falls below the 50 percent mark due to his own substandard
performance should not thereby be able to evade a valid exemption.

“A trial court, in determining whether the employee is an outside
salesperson, must steer clear of these two pitfalls by inquiring into the
realistic requirements of the job. In so doing, the court should
consider, first and foremost, how the employee actually spends his or
her time. But the trial court should also consider whether the
employee's practice diverges from the employer's realistic
expectations, whether there was any concrete expression of employer
displeasure over an employee's substandard performance, and
whether these expressions were themselves realistic given the actual
overall requirements of the job."

The IWGC, in summarizing the above language in its wage orders, intends to provide
some guidance in the enforcement of its regulations. The IWC does not intend to
modify or limit the California Supreme Court's statements or its decision.

Administrative Exemption. The IWC similarly derived the duties that meet the test
for the administrative exemption from language in the federal regulation 28 C.F.R. §
541.2(a)-(c), with the exception of the "primary duty" phrase. Section B(1)(b), which
restates 29 C.F.R. § 541.2(a)(2), refers to school administration, but is not intended
to establish a different test with regard to school administration, or to affect the
professional exemption as it relates to teachers, or to otherwise change existing
law. Section B(4) sets forth the California "primarily engaged” requirement. That
section also sets forth the federal regulations, 29 C.F.R. §§ 541.201-541.205,
541,207-541.208, 541.210, and 541.215, that may be used to describe exempt
duties under State law. These regulations include types of administrative
employees, categories of administrative work, and a description of what is meant
by the phrase "discretion and independent judgment." The last sentence of section
B(4) again-summarizes the California Supreme Court's decision in Ramirez v.
Yosemite Water Co. (1999) 20 Cal.4th at 801-802, quoted above. In summarizing
that language, the IWC intends to provide some guidance in the enforcement of its
regulations, and does not intend to modify or limit the California Supreme Court's
statements or its decision.

Professional Exemption. The IWC developed the duties that meet the test for the
professional exemption from the list of recognized professions contained in prior
wage orders as well as from language in the federal regulations 29 C.F.R. §
541.3(a)(1), (2), and (4), and 541.3(b). The recognized professions are law,
medicine, dentistry, optometry, architecture, engineering, accounting, and teaching.
Although registered nurses and pharmacists were previously included in the list of
recoghized professionals, as discussed above, they can no longer be considered to
be exempt as professionals. (Labor Code §§ 515(f) and 1186.) Teaching continues
to require a certificate from the Commission for Teacher Preparation and
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Licensing, or teaching in an accredited college or university, to be eligible for the
professional exemption.

Employees subject to Wage Orders 1, 4, 5, 9, and 10 have had the "learned or
artistic" aspect of the professional exemption available to them since 1993. The
IWC found no reason to limit this aspect of the exemption to those five wage orders.
The IWC therefore decided to include the "learned and artistic" provisions uniformly
throughout all the wage orders. Section C(4) sets forth the federal regulations, 29
C.F.R. §§ 541.207, 541.301(a)-(d), 541.302, 541.306, 541.307, 541.308, and
541.310, that may be used to describe exempt duties under State law.

The new regulations in this section of the IWC's wage orders regarding the
administrative, executive, and professional exemption are consistent with existing
law and enforcement practices.

Recent legislative enactments provide exemptions from some or all of the
provisions of the IWC's wage orders. In addition to an exemption for certain
advanced practice nurses, SB 88, Stats. 2000, ch. 492, creates an exemption for
certain employees in computer software fields.- Sections 3-12 of IWC Wage Orders
1-13 and 15, and Sections 4 and 5 of the Interim Wage Order will not apply- to
employees in computer software fields who 1) earn forty-one dollars ($41.00) or
more per hour, 2) are primarily engaged in work that is intellectual or creative and
requires the exercise of discretion and independent judgment, and 3) are highly
skilled and proficient in the theoretical and practical application of highly specialized
information to computer systems analysis, programming, and software engineering

within the meaning of added Labor Code § 515.5. In addition, effective January 1,

2001, the IWC’s orders will not apply to any individual participating in a National
Service Program, such as AmeriCorps, AmeriCorps NCCC, and Senior Corps, that
carry out services with the assistance of grants from the Corporation for National
and Community Service within the meaning of Title 42, United States Code, Section
12571. (See Stats. 2000, ch. 365, amending Labor Code § 1171.)

This section further provides that outside salespersons are exempt from the
provisions of the IWC's wage orders. Pursuant to the requirements of Labor Code
§ 517(d), the IWC conducted a review of the wages, hours, and working conditions
of outside salespersons and received testimony and correspondence on these
matters. Some witnesses urged the IWC adopt a more expansive definition of an
outside salesperson. Others asked the IWC to define more clearly those activities
that are not "sales related." After considering proposals by both employers and
employees, the IWC determined that it would not change its longstanding definition
of "outside salesperson." (See Ramirez v. Yosemite Water Co., 20 Cal.4th 785.)
However, the IWC notes that this exception is to be construed nafrowly, as a
determination that an employee is an outside salesperson deprives that employee
of the protections of the wage orders and many other provisions of the Labor Code.

The provisions of Wage Order 10 now apply to all employees employed by an
employer operating a business at a horse racing facility, including stable
employees. Stable employees include, but are not limited to grooms, hotwalkers,
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exercise workers, and any other employees engaged in the raising, feeding, or
management of racehorses, employed by a trainer at a racetrack or other non farm
training facility. Employees in the commercial fishing industry are now covered by
wage orders 10 and 14.

The IWC received no compélling evidence, and concluded there was no reason at
this time, to warrant making any other changes in the provisions of this section.

2. DEFINITIONS

Amendments to this section apply to Wage Orders 1 through 13, and 15. The IWC
received testimony from employee and employer groups requesting clarification
regarding what a workday and a workweek included. There was also confusion
regarding the definition of an alternative workweek. The IWC adopted the following
language into the Interim Wage Order - 2000: 1) "Workday" and "day" mean any
consecutive 24-hour period beginning at the same time each calendar day; 2)
“Workweek" and "week" mean any seven (7) consecutive days, starting with the
same calendar day each week. "Workweek" is a fixed and regularly recurring
period of 168 hours, seven (7) consecutive 24-hour periods; 3) An "Alternative
workweek schedule” means any regularly scheduled workweek requiring an
employee to work more than eight (8) hours in a 24-hour period. This language will
now replace the language in Wage Orders 1 through 13 and 15. The definiions
provided in this section for "workday" and "day," "workweek" and "week,” and
"alternative workweek: schedule" are identical to the definitions provided in Labor
Code §500.

The IWC determined that an additional definition for a work “shift” should be added
to its wage orders. "Shift " means designated hours of work by an employee, with a
designated beginning and quitting time.

As discussed below in Section 3, Hours and Days of Work, the IWC also
determined that the health care industry should retain the option to adopt alternative
workweek schedules with work days of more than 10 but not exceeding 12 hours.
The IWC has therefore included definitions in Wage Orders 4 and 5 for the terms
"health care industry," "employees in the health care industry" and “health care
emergency." These three terms are discussed more fully in Section 3.

The IWC received no compelling evidence, and concluded there was no authority at
this time, to warrant making any other change in the provisions of this section other
than those required by AB 60.

u 5,
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3. HOURS AND DAYS OF WORK
DAILY OVERTIME - GENERAL PROVISIONS?

This portion of Section 3 states the daily overtime provisions mandated by AB 60
and applies to Wage Orders 1 through 13, unless otherwise indicated. This section
clarifies that premium pay for the "seventh day of work in any one workweek" refers
to the seventh consecutive day of work in a workweek. The IWC received testimony
regarding the general provisions of overtime as mandated by AB 60. Both
employers and employees testified that they were confused regarding the meaning
of the "seventh day of work" in the calcutation of premium pay. The time-and-a-half
provision in Labor Code §510(a) refers to "seventh day of a workweek," but the
double time provision refers to "seventh day of a workweek." This slight difference
creates the confusion as to whether AB 60 requires double time pay for any work
performed in excess of eight hours on the seventh day of the workweek, even if the
employee has not worked on all seven days of that workweek. The IWC found that
the purpose of the seventh day premium is to provide extra compensation to
workers who are denied the opportunity to have a day off during the workweek.

Following a literal interpretation of the double time provision would illogically reward
someone who may only be scheduled to work one day, and that day fortuitously
happens to be the seventh day of the employer's workweek. To clarify this matter,
the IWC inserted the term "consecutive” to specify that an employee must work on
all seven days in a designated workweek to receive overtime compensation for the
seventh day of work in.a workweek. ' '

In determining overtime compensation for nonexempt full-time salaried employees,
this section also restates Labor Code § 515 (d), which clarifies that the rate of
1/40th of the employee's weekly salary should be used in the computation.

ALTERNATIVE WORKWEEKS SCHEDULES®

This portion of section 3 provides the general guidelines for Wage Orders 1 through
13 for the adoption of employer proposed alternative workweek schedules provided
by Labor Code § 511. Section 511 has specific provisions for adopting alternative
workweek schedules and sets the standards for determining the overtime
compensation for employees who adopt such schedules.

Generally, Wage Orders 1 through 13 provide that an employer does not violate the
daily overtime provisions by properly instituting an altemnative workweek schedule of
up to ten (10) hours per day within a forty (40) hour workweek. Instead, once
employees have properly adopted an alternative workweek schedule, an employer
‘must pay one and one-half (1%%) times the employees' regular rate of pay for all work
performed in any workday beyond that alternative workweek of up to twelve (12)
hours a day or beyond forty (40) hours per week, and double the employees' regular

? See Section 4 of the Interim Wage Order

3 See Sections 5-8 of the Interim Wage Order.
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rate of pay for all work performed in excess of twelve (12) hours per day and any
work in excess of eight (8) hours on those days worked beyond the adopted
alternative workweek schedule. Wage Orders 4 and 5 also provide for atternative
workweek schedules of up to twelve (12) hours in a workday within a forty (40) hour
workweek for employees in the health care industry. In addition, the IWC has
provided for special exemptions from daily overtime for organized camp counselors
and employees in the ski and commercial fishing industries. These matters are
discussed in more detail below.

The IWC notes that Wage Order 1-89, which was reinstated by AB 60, provided for
an alternative workweek "of not more than ten (10) hours per day within a workweek
of not less than forty (40) hours," as opposed to the language adopted by the IWC
that provides for an alternative workweek of not more than ten (10) hours per day
within a "within a forty (40) hour workweek," as specified in AB 60. To resolve this
conflict, and in the interest of uniformity and greater flexibility in crafting alternative
workweek schedules, the IWC adopted the latter language to insert into Wage
Orders 1 through 13. Thus, Wage Order 1 now contains language identical to the
other wage orders.

The IWC further clarified that hours considered in the calculation of daily overtime
pay are not counted in the determination of 40-hour workweek overtime
compensation. Basically, there is no "pyramiding" of separate forms of overtime
pay for the same hours worked. Once an hour worked is paid at the applicable daily
overtime rate, that same hour cannot be used in the computation of forty hours for
the purposes of weekly overtime pay.

After receiving testimony and correspondence from employees who sought
predictability in work schedules, and employers who sought flexibility in work
schedules, the IWC concluded that an employer proposal for an afternative
workweek schedule must designate the number of days in the workweek and
number of hours in the work shift. The employer does not need to specify the actual
days to be worked within that workweek prior to the alternative workweek election.
The phrase "regularly scheduled," as set forth in Labor Code § 511(a), means that
the employer must schedule the actual work days and the starting and ending time
of the shift in advance, providing the employees with reasonable notice of any
changes, wherein said changes, if occasional, shall not result in a loss of the
overtime exemption. However, in no event does Labor Code § 511(a) authorize an
employer to create a system of "on-call" employment in which the days and hours of
work are subject to continual changes, depriving employees of a predictable work
schedule. Moreover, in Wage Orders 1, 2, 3, 6, 7, 8, 11, 12, and 13, the IWC
retained the pre-AB-60 requirement that alternatlve workweek schedules provide for
two (2) consecutive days off for employees.

The IWC received several inquiries concerning flexibility for employees switching
alternative workweek options after an election is held. The IWC concluded that upon
the approval of the employer, an employee may move from one menu option to
another. Additionally, the "menu of options" provision provided in Labor Code §
511(a) provides that an employer may propose "a menu of work schedule options,
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from which each employee in the unit would be entitled to choose. "Such choice
may be subject to reasonable nondiscriminatory conditions, such as a seniority-
based system or a system based on random selection for selection of limited
alternative schedules, provided that any limitation imposed upon an employee’s
ability to choose an alternative schedule is approved as part of the 2/3 vote of the
work unit. If the employer's business needs preclude allowing its employees to
freely choose among work schedule options, the employer should not propose a
menu of work schedule options. Instead, the employer may be able to propose more
than one alternative workweek schedule by dividing the workforce into separate
work units, and proposing a different alternative workweek schedule for each unit.
This method would inform each employee of exactly which schedule would be
adopted by the election. In order to provide flexibility in accommodating the
personal needs of employees, the IWC further clarified that employers may grant
employee requests t switch same-length shifts on an occasional basis.

Based on some of the testimony the IWC received regarding alternative workweek
schedules, a question arose as to whether an employer who adopted an alternative
workweek arrangement of no greater than ten (10) hours per day could lawfully
require employees to work beyond those scheduled hours on a recurring basis with
the payment of appropriate overtime compensation. Labor Code §511(a) provides
that employees may elect to establish a "regularly scheduled alternative workweek”
that authorizes work by the affected employees for no longer than 10 hours within a
40-hour workweek. However, Labor Code § 511(b) provides. that an employee
working beyond the hours established by the alternative workweek agreement shali
be entitled to overtime compensation. The IWC believes that, reading these two
provisions of the Labor Code together, an employer who requires an employee to
work beyond the number of hours established by the alternative workweek
agreement, even if such overtime hours are worked on a recurring basis, does not
violate the law if the appropriate overtime compensation is paid.

However, the IWC added a section to its wage orders out of its continued concemn
that - employers. could establish alternative workweek agreements and then
consistently deviate from the regular schedule approved by the employees without
paying overtime compensation for work performed beyond eight hours in a day.
Such conduct effectively deprives employees of the right established by Labor
Code §511(a) to a "regularly scheduled" alternative workweek and could lead to
abuses. To prevent any such abuses, the IWC wage orders. now provide that, if an
employer sends workers home early on a work day that they are scheduled to work
beyond eight hours without the payment of overtime pursuant to an alternative
workweek agreement, the employer is required to pay overtime compensation in
accordance with the provisions of the Labor Code §511(a) for all hours worked in
excess of eight (8) hours on that workday.

The IWC has received questions regarding how part-time employees working in
employee units that have adopted alternative workweeks shouid be paid overtime.
It is the IWC's continued intention that a part-time employee be paid overtime in the
same manner as other employees in the work unit. Thus if the employee work unit
has adopted an alternative work week schedule of four ten-hour days, a part-time

10
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employee working two ten-hour days would not be paid overtime after eight hours;
rather, overtime would be paid after working the ten-hour daily shift.

This section echoes Labor Code §511(c), which prohibits employers from reducing
an employee's regular rate of hourly pay as the result of the adoption, repeal, or
nullification of an alternative workweek schedule. Labor Code §511(c) only applies
to reductions in the regular rate of pay that are instituted after January 1, 2000, the
effective date of AB 60.

This section also reflects the requirements of Labor Code § 511(d) regarding the
required reasonable accommodation of employees who are unable to work
alternative workweek schedules that are established through election, the
permissible accommodation of employees hired after the election who are unable
to work the alternative workweek schedules established through election, and the
required exploration of "any available reasonable alternative means” of
accommodation of the religious belief of an affected employee that conflicts with the
alternative workweek schedule established through election. In addition, this
section states the requirements for the employer reporting of alternative workweek
election resuits mandated by Labor Code §511(e), as well as the provisions in
Labor Code §554 concemning the accumulation of days of rest. The reguirement of
one day's rest in seven is mandated by Labor Code §§ 551 and 552.

Notwithstanding the general provisions in its wage orders regarding alternative
workweeks, Wage Orders 4 and 5 allow employees in the "health care industry” to
adopt employer proposed alternative workweeks of up to twelve (12) hours in a
workday within a forty (40) hour workweek. Labor Code § 511(g) and the Interim
Wage Order 2000 previously authorized such alterative workweeks if they were
adopted according to the election and other requirements contained in those
measures. In addition, the Interim Wage Order provides that such alternative
workweeks are valid only until the effective date of wage orders promulgated
pursuant Labor Code §517. In the meantime, the IWC conducted a review of the
health care industry, as required by Labor Code § 517(b), to determine inter alia
whether the allowance of twelve hour workdays should continue to be an option for
employees, and what employees should be considered a part of the health care

industry.

The IWC received testimony and correspondence from numerous employees,
employers, and representatives of the health care industry regarding alternative
workweeks. Citing personal preference, commuter traffic, mental and physical well-
being, family care, and continuity of patient care issues, the vast majority of
testimony from health care employees urged the retention of the 12-hour workday.
Advocates of 12-hour workdays also noted that 8-hour shifts were impractical for
hospital and home health care services, and that their industry should be afforded
greater flexibility.

The IWC received additional testimony and comespondence from employees who

work eight (8) hour shifts and prefer doing so. These employees also emphasized
the need for flexibility in work scheduling, so that eight (8) shifts would not be
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eliminated, and so that employees would not be forced to work longer or shorter
hours than desired.

The IWC also received testimony concerning patient safety considerations in
support of the elimination of 12-hour workdays. These witnesses advised that the
last four hours of 12-hour shifts can be exhausting and that exhaustion can result in a
greater inclination toward making mistakes.

Based on all the information it received, the IWC determined that the health care
industry should retain the option to adopt alternative workweek schedules with work
days of more than 10 but not exceeding 12 hours. The IWC further determined that it
will retain through its wage orders the provisions of former Labor Code § 1182.9,
that employers engaged in the operation of a licensed hospital, or in providing
personnel for the operation of a licensed hospital, may propose regularly scheduled
alternative workweeks that include no more than three (3) twelve {12)-hour workdays
within a 40-hour workweek, and that, if such an alternative workweek is adopted, an
employer must make a reasonable effort to find another work assignment for any
employee who participated in the vote which authorized the schedule and is unable
to work the 12-hour shift. However, an employer is not being required to offer a
different work assignment to an employee if such a work assignment is not available
or if the employee was hired after the adoption of the twelve (12) hour, three (3) day
alternative workweek schedule.

The main question remaining was how the health care industry would be defined.
Following several public meetings and hearings, employer and employee
representatives decided to work together and attempt to resolve several issues
regarding the health care industry and to draft proposed language for consideration
by the IWC. Prior to the public hearing on June 30, 2000, these two groups were
able to negotiate compromises agreeable to both sides and to propose such
language to the IWC. The proposed language, which the IWC adopted, defines the
"health care industry” as hospitals, skilied nursing facilities, intermediate care and
residential care facilities, convalescent care institutions, home health agencies,
clinics operating twenty-four (24) hours per day, and clinics performing surgery,
urgent care, radiology, anesthesiology, pathology, neurology, or dialysis. The IWC
received testimony and correspondence that in intermediate care and residential
care facilities other regulatory agencies use the term "resident” to describe persons
receiving medical care in those facilities. The IWC concluded that the term "patient”
includes "residents" of those facilities as defined by Health & Safety Code §§
1250(c), (d), (e), (g), and (h), and 1569.2(k).

The proposal also included language defining the employees that are a part of the
health care industry. The IWC adopted this proposal with one amendment regarding
animal health care. Employees in the health care industry are now defined as those
employees who provide patient care, or work in a clinical or medical department,
including pharmacists dispensing prescriptions in any practice setting, or work
primarily or regularly as members of a patient care delivery team, or are licensed
veterinarians, registered veterinary technicians, and unregistered animal health
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assistants and technicians providing patient care in animal hospital settings or
facilities equivalent to those described above for people.

The regulations make clear that the phrase "employees in the healthcare industry”
does not include those persons primarily engaged in providing meals, performing
maintenance or cleaning services, doing business office or other clerical work, or
undertakings involving any combination of such duties. Therefore, any alternative
workweek schedule that is adopted by employees primarily engaged in these
duties, and that provides for workdays in excess of 10 hours, is now null and void.

The IWC intends the definition of employees in the health care industry to
encompass pharmacists who dispense prescriptions in all practice settings,
including community retail pharmacists. The IWC also intends to include within the
definition of the health care industry all employees who primarily or regularly provide
hospice care as members of a patient care delivery team.

The IWC further notes that the requirement that an employee work primarily or
regularly as a member of a patient care delivery team means that the employee
must spend more than one-half of his or her work time engaged in such work. In
Wage Orders 4-89 and 5-89, as amended in 1993, the IWC had a different
definition of the term "primarily” for employees in the health care industry.
* According to those orders, "the term 'primarily’ as used in section 1, Applicability,
means (1) more than one-half the employee's work time as a rule of thumb or, (2) if
the employee does not spend more than 50 percent of the employee's time
performing exempt duties, where other pertinent factors support the conclusion that
management, managerial, and/or administrative duties represent the employee's
primary duty.” This definition no longer exists. Again, the IWC emphasized that,
consistent with Labor Code §515(e), "primarily" means one-half the employee's
work time. .

With regard to animal health care, the IWC received testimony from veterinarians
and the California Veterinary Medical Association which represents approximately
4,500 licensed veterinarians and registered veterinary technicians who own and/or
work in some 2,200 hospitals, clinics and independent practices throughout the
State. The Association advised the IWC that approximately 50% of the animal care
facilities are 24-hour hospitals that provide medical, dental, and surgical care, as
well as emergency and critical care for patients. The IWC determined that licensed
veterinarians, registered veterinary technicians and unregistered assistants had the
same work-related issues and personal concerns regarding alternative workweek
schedules as employees providing health care services to humans, and that such
employees, who provide patient care within the meaning of Business and
Professions Code §§ 4825-4857 in facilities similar to those described above for
the treatment of humans, should be included in the health care industry.

The negotiated proposed language that the IWC adopted also includes a few
protections for employees working 12-hour shifts. Employees cannot be required to
work more than 12 hours in a 24-hour period unless there is a “health care
emergency,” as that phrase is defined in the regulation, and even though all
reasonable steps have been taken to provide otherwise, the continued overtime is

13

/ LEGISLATIVE INTENT SERVICE

(800) 666-1917

o

=
%

(-3 ]
)
-5



necessary to provide the required staffing. However, an employee may be required
to work up to thirteen (13) hours within a 24-hour period if the employee that is
supposed to relieve the first employee does not show up for his or her shift on time
and does not notify the employer two hours in advance that he or she will not appear
for duty as scheduled. Also, no employee can be required to work more than
sixteen (16) hours in a 24-hour period uniess by a voluntary mutual agreement of the
employee and employer, and no employee can work more than 24 consecutive
hours until that employee receives 8 consecutive off-duty hours. Finally, the adopted
language provides that, if, during the last quarter of 1999, an employer implemented
a reduced pay rate for employees choosing to work 12 hour shifts, and desires to
reimplement a flexible work arrangement that includes twelve (12) hour shifts at
straight time for the same work unit, the employer must pay a base rate to each
affected employee in the work unit that is no less than that employee's base rate in
1999 immediately prior to the date of the rate reduction.

The IWC retained the provisions in Wage Order 5 relating to the following method of
calculating overtime compensation. An employer engaged in the operation of a
hospital or other institution primarily engaged in the care of the sick, aged, or
mentally il or defective in residence may, pursuant to an agreement or
understanding arrived at before the performance of work, establish a work period of
fourteen (14) consecutive days in lieu of a workweek of seven (7) consecutive days
if, for any work in excess of eighty (80) hours in such fourteen (14) day period, the
employee receives compensation at a rate of not less than one and one-half (1%2)
times the employee's regular rate of pay.

ELECTION PROCEDURES

Labor Code 517(a) directed the IWC to adopt regulations before July 1, 2000
regarding "the conduct of employee workweek elections, procedures for employees
to petition for and obtain elections to repeal alternative workweek schedules,
procedures for implementation of those schedules, conditions under which an
adopted alternative workweek schedule can be repealed by the employer,
employee disclosures, designations of work, and the processing d workweek
election petitions.” In accordance with this- mandate, this section also lays out the
election procedures for the adoption and repeal of alternative workweek schedules.
Labor Code § 511(e) requires employers to report the results of any election to the
Division of Labor Statistics and Research.

Based on testimony it received during public meetings and hearings, as well as its
consideration of proposals of election procedures that were submitted, the IWC
determined its wage orders should have more extensive procedures and
safeguards than included in the interim Wage Order - 2000. The language adopted
reiterates the two-thirds (b) vote before the performance of work and secret ballot
election requirements found in Labor Code § 511(a), and also provides a definition
for "affected employees in the work unit." This definition is derived from preexisting
language found in Wage Orders 4, 5, 9, and 10.
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However, the adopted language also sets up employee disclosure guidelines and
mandates that an employer must provide disclosure in a non-English language if at
least five (5) percent of the affected employees primarily speak that non-English
language. Written disclosure and at least one meeting must be held at least
fourteen (14) days prior to the secret ballot vote. This 14-day notice provision was
previously applicable only to the health care industry. Failure to abide by these
employee disclosure requirements will render the election null and void.

In addition, Wage Order election procedures now require employers to hold
elections at the work site of the affected employees, specify that employers must
bear any election costs, and authorizes the Labor Commissioner to investigate
employee complaints. Following an investigation, an employer may be required to
select a neutral third party to conduct the election. In order to provide additional
protection for employees, the IWC added language that prohibits employers from
intimidating or coercing employees to vote either in support of or in opposition to a
proposed alternative workweek. Also, employees cannot be discharged or
discriminated against for expressing opinions about elections or for voting to adopt
or repeal an alternative workweek agreement.

The procedures further provide for the revocation of an alternative workweek
schedule. The one-third (1/3) petition threshold and two-thirds (b) vote reguired to
reverse an alternative workweek agreement reflects language adopted in the Interim
Wage Order — 2000. While Wage Orders 1, 9, 10 and non-health care industry
employees in Wage Orders 4 and 5 already foliowed these requirements, Wage
Orders 2,3, 6,7, 8, 11, 12, 13, and Wage Orders 4 and 5 in the coverage of health
care industry employees instead required a majority of employees to petition for an
election. In the interest of establishing a universal provision applicable to all wage
orders, the IWC decided to defer to the one-third (1/3) standard. '

Following the repeal of an alternative workweek schedule, the employer faces a
sixty (60) day compliance deadline, but the Division of Labor Standards
Enforcement (DLSE) may grant an extension upon showing of undue hardship. This
provision merely restates preexisting language from Wage Orders 1 through 13.

The requirements that an election to repeal an alternative workweek agreement
must be held within thirty (30) days of an employee petition and on the affected
employees' work site fali under the IWC's Labor Code § 517 authority. The
prerequisite twelve (12) month lapse after the adoption of an alternative workweek
schedule before an election to repeal can be held reflects preexisting language
found in Wage Orders 1 through 13.

The adopted language clarifies that the report on election results is a public
document, and further specifies the content required for each report. The language
also provides for a thirty (30) day grace period before employees are required to
work any new alternative workweek schedules adopted through election.

OTHER PROVISIONS®

4 See Sections 6-8 of the Interim Wage Order.
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Minors: This section reflects the current penalties for violation of child labor laws.
Violators are now subject to civil penalties from $500 to $10,000 as well as to
criminal penalties. These increased penalties, initially set forth in the Interim Wage
Order - 2000, will now be reflected in all the IWC's wage orders.

Make up Time: This section implements the make up time provisions mandated by
Labor Code §513. The statute provides that an employer must approve the written
request of an employee on each occasion the employee would like to perform make
up time in the same workweek. In the interest of employer and employee
convenience, the IWC decided to allow any employee who knows in advance that he
or she will be requesting make up over a succession of weeks to request make up
work time for up to four weeks in advance.

Collective Bargaining Agreements: This section updates the criteria for the
collective bargaining agreement exemption in accordance with Labor Code § 514.
Except as provided in subsections referring to overtime for minors 16 and 17 years
of age, the availability of a place to eat for workers on night shift, and limits on work
over 72 hours, employees working under valid collective bargaining agreements are
exempt from the AB 60 overtime provisions if the agreement provides for the
wages, hours of work, and working conditions of the employees, premium wage
rates are designated for all overtime hours worked, and their regular houriy rate of
pay is at least thirty (30) percent more than the state minimum wage.

This provision replaces the previous requirement that employees under collective
bargaining agreements must earn at least one-dollar ($1) an hour more than the
state minimum wage to qualify for the exemption. Premium wage rates are any
rates higher than the regular hourly wage rate. The IWC also adopted language that
requires the application of "one day's rest in seven" for employees working under a
collective bargaining agreement unless the agreement explicitly states otherwise.

‘The California Labor Federation submitted testimony that Labor Code §514 was
intended to permit the parties to a collective bargaining agreement to define what
constitutes "overtime hours" and to determine the rate of premium pay to be paid for
al! overtime hours worked. The Commission agrees that § 514 permits the parties
to a collective bargaining agreement to establish alternative workweek agreements
through the coliective bargaining process provided certain conditions are met. Thus,
so long as the collective bargaining agreement establishes regular and overtime
hours within the work week, establishes premium pay for all such hours worked, and
the regular rate of pay is more than (30) percent above the minimum wage, then the
exemption established by Labor Code § 514 is applicable.

Personal Attendants: Wage Order 5 previously included an exemption from Section
3, Hours and Days of Work, for personal attendants, adult employees or minors who
are permitted to work as adults who have direct responsibility for children under
eighteen (18) years of age receiving twenty-four (24) hour care, organized camp
counselors, and resident managers of homes for the aged having less than eight (8)
beds as long as such employees were not employed more than 54 hours nor more
than six (6) days in any workweek, except under certain emergency conditions. The
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IWC learned, however, that, except for organized camp counselors, the provisions
of this exemption violate the requirements of the federal Fair Labor Standards Act.
In order to comply with federal law, the IWC reduced the weekly overtime provisions
to 40 hours for personal attendants, adult employees or minors who are permitted to
work as adults who have direct responsibility for children under eighteen (18) years
of age receiving twenty-four (24) hour care, and resident managers of homes for the
aged having less than eight (8) beds. It is the IWC's intention is that these
employees may work more than eight (8) hours in a day as long as their weekly
hours do not exceed 40 and, consistent with prior enforcement practices, any such
employees who work more than 40 hours in a workweek must receive overtime pay
for any day during that workweek in which they worked more than eight (8) hours.
The IWC notes, however, that personal attendants who are also "employees in the
health care industry,” who also work in facilities within the meaning of the term
"health care industry,” may elect to work pursuant to an alternative workweek
schedule adopted pursuant to the provisions applicable to such employees.

Ski Industry Employees (See Wage Order 10): Pursuant to Labor Code § 517(b),
The IWC conducted a review of the wages, hours, and working conditions of
employees working at establishments that offer Alpine and Nordic skiing and
related recreational activities to the public. The IWC received testimony and written
submissions from employees who overwhelmingly disapproved the special
exemption from overtime set forth in former Labor Code § 1182.2 whereby
employees could be required to work up to 56 hours in a workweek without the
payment of overtime. Employees stated that their income is just above the
minimum wage, that they have often worked ten (10) to fourteen (14) hours at
straight time without breaks or meal periods, and at their income it is difficult to pay
rent or otherwise make ends meet. They asked that they receive the same
protections as other employees under AB 60. In addition, labor representatives
testified that ski facilities in neighboring Nevada are required to pay overtime to
employees after eight (8) hours without any apparent financial hardship.

Employers testified that they are a very small industry of 38 facilities, with a low
profit margin that is very dependent upon the vagaries of the weather and a primarily
seasonal workforce. Employers further stated that, unlike other industries that are
dependent on the weather, ski facilities must be cleared for safe public use every
day they are open. They also noted that, the under the federal Fair Labor Standards
Act, the ski industry is exempt from having to pay weekly overtime after forty (40)
hours, and that, if they are required to comply with all the requirements of AB 60,
their profit margin will be eliminated. As a compromise, they requested that the
IWC issue regulations requiring overtime to be paid after forty-eight (48) hours in a
workweek year—round.

The IWC concluded that it would be inconsistent with the health, safety, and welfare
of employees to continue the former statutory exemption from daily overtime in a
regulation. Instead, Wage Order 10 will now provide that an employer engaged in
the operation of a ski establishment as defined in that order will not be in violation of
overtime provisions by instituting a regularly scheduled alternative workweek of 48
hours or less during any month of the year when Alpine or Nordic skiing activities
are actually being conducted. However, overtime must be paid at the rate of 1 %
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times the regular rate of pay for all hours worked in excess of ten (10) hours in a day
or 48 hours in a workweek.

Commercial Fishing Employees (See Wage Orders 10 and 14): The IWC received
testimony from persons employed in the commercial passenger fishing industry that,
due to the uncertain length of the work day as well as long established customs in
the industry, which is highly dependent on the availability of fish, it would be
inappropriate to impose a requirement that employees receive overtime pay. In
addition, commercial passenger fishing boats are subject to minimum manning
requirements regulated by the United States Coast Guard, Title 46, Code of
Federal Regulation, Part 15, which limit the number of hours that crew members
may work while at sea. There is also an exemption from overtime requirements for
commercial fishing vessels under the Fair Labor Standards Act. Therefore, the IWC
concluded that it would continue the exemption from Section 3, Hours and Days of
Work, formerly set forth in the Labor Code § 1182.3, for employees of commercial
passenger fishing boats when they perform duties as licensed crew members. Such
an exemption would not apply to other employees in the industry, such as clerical or
maintenance personnel, who do not perform duties as licensed crew members on
fishing boats.

The IWC received no compelling evidence to warrant making any other changes in
the provisions of Section 3, Hours and Days of Work.

4. MINIMUM WAGES

While there are no changes to present minimum wage levels, the IWC currently is
conducting its minimum wage review. A new minimum wage may become effective
January 1, 2001. If there is a new minimum wage, it will, in turn, affect the level of
meal and lodging credits.

Commercial Fishing: Under former Labor Code § 1182.3 employees in this industry
were exempt from the minimum wage. The IWC conducted a review of this industry
pursuant to Labor Code § 517(b), and received testimony from representatives of
the commercial passenger fishing industry that the cusfom in the industry was to pay
crew members on the basis of "one-half day," "three-quarter day,” "full day," or
“overnight” trips. These employers wished to continue this custom consistent with
their present obligation to pay the minimum wage for all hours worked. The
provisions of Section 4 (E) would allow employers to record pay of crew members
in accordance with a formula based on the length of the trip. However, if the trip
exceeds the defined hours of the formula, the additional hours would have to be
recorded as additional hours worked and compensated accordingly. In practice, this
alternative record keeping system may result in employees being paid more than
the actual hours worked, but can never result in them being paid less than the actual
hours worked. It is, therefore, primarily established as a convenience for employers.
it is noted that regulations of the United States Coast Guard establish minimum
crew standards which are intended to insure that, when boats are at sea for
protracted periods, they receive adequate rest periods. :
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9. UNIFORMS AND EQUIPMENT

The IWC retained its longstanding policy of requiring employers to provide uniforms,
tools and equipment necessary for the performance of a job. Subsection (B)
permits an exception to the general rule by allowing an employee who earns more .
than twice the State minimum wage to be required to provide hand tools and
equipment where such tools and equipment are customarily required in a trade or
craft. This exception is quite narrow and is limited to hand (as opposed to power)
tools and personal equipment, such as tool belts or tool boxes, that are needed by
the employee to secure those hand tools. Moreover, such hand tools and
equipment must be customarily required in a recognized trade or craft.

11. MEAL PERIODS®

Wage Orders 1, 2, 3, 6, 7, 8, 9, 10, 11, 13 and 15 continue the preexisting
requirement of a meal period for an employee working for a period of more than five
(5) hours, and provide for a second meal period in accordance with Labor Code
§512(a).

Senate Bill 88, Stats. 2000, chapter 492, added subsection (b) to Labor Code §
512, which provides that, notwithstanding subsection (a), the IWC may adopt a
working condition order that allows a meal period to begin after six hours of work if it
determines that the order is consistent with the health and welfare of the affected
employees. The IWC made such a determination with regard to Wage Order 12
and continued the existing language providing for a first meal for an employee
working for a period of more than six (6) hours, and for a second meal period in
accordance with Labor Code §512.

Consistent with the health, safety, and welfare of employees in the health care
industry, the IWC determined that Wage Orders 4 and 5 should have somewhat
different language regarding meal periods. The IWC received correspondence
from members of the health care industry requesting the right to waive a meal
period if an employee

works more than a 12-hour shift. The IWC notes that Labor Code § 512 explicitly
states that, whenever an employee works for more than twelve hours in a day, the
second meal period cannot be waived. However, Labor Code § 516 authorizes the
IWC to adopt or amend the orders with respect to break periods, meal periods, and
days of rest for all California workers consistent with the health and welfare of those
workers.

5 See Section 9 of the Interim Wage Order.
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The IWC received several comments concerning the potential prohibition of on-duty
meal periods. Under the current IWC wage orders, an “on-duty meal period” is
permitted only when (1) the nature of the work prevents the employee from being
relieved of all duty, and (2) the employee and employer have entered into a written
agreement permitting an on-duty meal period. An employee must be paid for the
-entire on-duty meal period since it is considered time worked.

Any employee who works more than six hours in a workday must receive a 30-
minute meal period. If an employee works more than five hours but less than six
hours in a day, the meal period may be waived by the mutual consent of the
employer and employee.

Notwithstanding other provisions regarding meal periods, the IWC adopted

proposed language prepared for its consideration by employee and employer

representatives of the health care industry. This language provides that employees
in the health care industry covered by Wage Orders 4 and 5 who work shifts in
excess of eight (8) hours in a workday may voluntarily waive their right to one of their
two meal periods, provided that the waiver is in writing and voluntarily signed by the
employer and employee. The employee may revoke the waiver at any time by
providing the employer with at least one (1) day's written notice of the revocation.
However, while the waiver is in effect, the employee must be paid for all working
time, including an on-the-job meal period.

During its review of its wage orders and of various industries pursuant to the
provisions of AB 60, the IWC heard testimony and received correspondence
regarding the lack of employer compliance with the meal and rest period
requirements of its wage orders. The IWC therefore added a provision to this
section that requires an employer to pay an employee one additional hour of pay at
the employee's regular rate of pay for each work day that a meal period is not
provided. An employer shall not count the additional hour of pay as "hours worked"
for purposes of calculating overtime pay.

The IWC received no compeliing evidence, and concluded there was no authority at

this time, to warrant making any other change in the provisions of this section other
than those required by AB 60.
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12. REST PERIODS

As discussed above in Section 11, Meal Periods, the IWC heard testimony and
received correspondence regarding the lack of employer compliance with the meal
and rest period requirements of its wage orders. The IWC therefore added a
provision to this section that requires an employer to pay an employee one
additional hour of pay at the employee's regular rate of pay for each work day that a
rest period is not provided. An employer shall not count the additional hour of pay
as "hours worked" for purposes of calculating overtime pay. '

Commercial Fishing Employees: The IWC added the last paragraph of Section 12
to insure that crew members on commercial passenger fishing boats are at sea for
periods of twenty-four (24) hours or longer receive no less than eight (8) hours off-
duty within each twenty-four (24) hour period to permit the employee to sleep. This
rest period is in addition to the meal and rest periods otherwise required under
Section 12.

17. EXEMPTIONS

This section previously allowed the Division of Labor Standards Enforcement, after
an investigation and finding that enforcement would not materially affect the welfare
or comfort of employees and would work an undue hardship on the employer, to
exempt the employer and employees from the requirements of certain sections of
the IWC's wage orders. After considering the testimony and correspondence it
received with regard {o meat periods, and in light of the mandatory provisions of
Labor Code § 512, the IWC decided to remove Section 11, Meal Periods, from the
list of sections that can be exempt from enforcement.

20. PENALTIES ®

This section sets forth the provisions of Labor Code § 558, which specifies
penalties for initial and subsequent violations. In accordance with that section, the
IWC voted to extend the penalties provisions to Wage Order 14. The IWC received
inquiries as to whether "willfulness" is a required element for the issuance of a civil
penalty. There were also concems over the assessment of penalties against an
employer's payroll clerk, payroll supervisor, or a payroll processing service for
failure to issue checks reflecting the required overtime compensation. AB 60 fails to
address these issues, but the IWC noted that there is no intent to penalize
individuals that are merely carrying out policies formulated by an employer.

®See Section 10 of the Interim Wage Order.
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Exhibit F



History of Basic Provisions in a Representative Order of the

Industrial Welfare Commission, the Order Covering the Manufacturing Industry

Year of
Orderx

1919-20

1932

a9k T

1952

1957
1963
1968
1976

1980

REST PERIODS

SANITARY REGUIATIONS applicable to manufacturing: Rest periods are
not specified as such. Provisions at that time were limited to time
out for meals and availability of seats., "Women and minors shall be
permitted to use the seats when not engaged in the active duties of
their occupation. Such shall apply in any room where manufacturing,
altering, repairing, finishing, cleaning or laundering is carried

on." (Section 23, Order #13) .

Previous order amended to add "As far as and to whatever extent, in
the judgment of the Commission, when women and minors are required
by the nature of their work to stand, a relief period shall be given

every two (2) hours of not less than ten (10) minutes." (Order #18) r~
Sanitery provisions were incorporated in industry orders. o
&
Rest Period clearly designated. It reads: “Every employer shall @
authorize all employees to take rest periods which, insofar as g
practicable, shall be in the wmiddle of each work period. Rest *D

periods shall be computed on the basis of ten minutes for four. hours
working time, or majority fractlon thereof. No wage deduction shall w
be mede for such periods." (Section 11, Order #1R) LSJ
o
Previous order emended to add: "A rest period need not be authorized g,)J
for employees whose total delly work time is less than three and o
one<half (3%) hours." (Section 12, Order 1-52). z
}-.
No change from 1952 (Order 1-57). E
2
No chenge from 1957 (Order 1-63). E
—
%)
No chenge from 1963 (Order 1-68).. 5
il
-t

No change from 1968, except it covers men as well as women and

minors, and "net” 10 minutes.is specified. (Order 1-76) ™
B s St b b e
:
No change from 1976. It reads: "Every employer shall authorize and ‘:E:

permit all employees to take rest perlods, which insofar as practicable

shall be in the middle of each work period. The asuthorized rest.
period time shall be based on the total hours worked daily at the
rate of ten (10) minutes net rest time per four (4) hours or major
fractlon thereof. However, a rest periocd need not be authorized for
employees whose total daily work time is less than three and one-half
(32) hours. Authorized rest period time shall be counted as hours
worked for which there shall be no deduction from wages."
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thelir occupation. 8uch shall apply in any room where manutacturing,
altezing, repairing, finlshing, cleaning or laundering is carried
on." (Section 23, Order #13)

1932 Previous order eamended to add "As far as and to whatever extent, in
the Judgment of the Commission, when wowen and minors are required
by the nature of their work to stand, a relief period shall be given

-~ every two (2) hours of not less Than ten (10) minutes.”  {Order #18)
" sanitary provisions were incorporated in industry orders

1947 Reet. Period clearly designated. It reads: 'Every employer shsll
_authorize all employees to take rest periods which, insofar as
practicable, shall be in the middle of each work period. Rest
periods shall be computed on the basis of ten minutes for four hours
working time, or maJority fraction thereof. No wege deduction shall
be made for such periods." (Section 11, Order #13)

1952 . Previous order amended to add: "A rest period need not be authorized
for employees whose total daily work time is less than three and
one~-half (3%) hours.” (Section 12, Order 1-52).

1957 No chenge from 1952 (Order 1-57).
1963 No chahge’ from 1957 (Order 1-63).
1968 " No chenge from 1963 (Order 1-68).
1976 o Mo change fiom 1968,exccpt it covers men as well as women and

minors 5 apd‘ "net" 10 minutes is specified (Order 1- 76)

1980 No change fram l976 It reads: "Every employer shall authofize and
permit ald emplqyees to take rest periods, which lusofar as practieabdble
shall be in the middle of each work Jberiod. The authorized rest
period time shall be based o the. total hours worked daily et the
rate of ten (10) minutes net rest time per four (4) hours or wajor
fraction thereof. However, a rest period need not be authorized for

myloyeea whose total dally work time is less than three and one-half
i 3) hours. Authorized rest period time shall be counted .as hours
worked for which there shall be no deduction from wages."

801426139 -
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CERTIFICATE OF SERVICE
PROOF OF SERVICE

I, Carol J. Aranda, declare as follows:

I am employed in the County of San Francisco, State of California; I
am over the age of eighteen years and am not a party to this action; my
business address is 555 Mission Street, Suite 3000, San Francisco,
California 94105, in said County and State. On August 31, 2015, I served
the within:

MOTION FOR JUDICIAL NOTICE
to each of the persons named below at the address(es) shown, in the manner

described.

SEE ATTACHED SERVICE LIST

M BY MAIL: I placed a true copy in a sealed envelope addressed
as indicated on the attached service list for collection and
mailing at my business location, on the date mentioned above,
following our ordinary business practices. I am readily familiar
with this business’s practice for collecting and processing
correspondence for mailing with the United States Postal
Service. On the same day that correspondence is placed for
collection and mailing, it is deposited in the ordinary course of
business with the U.S. Postal Service in a sealed envelope with
postage fully prepaid. I am aware that on motion of the party
served, service is presumed invalid if the postal cancellation date
or postage meter date on the envelope is more than one day after
the date of deposit for mailing contained in the proof of service.



I certify under penalty of perjury that the foregoing is true and correct,
that the foregoing document(s), and all copies made from same, were printed
on recycled paper, and that this certificate was executed on August 31,2015 at

San Francisco, California.

Carolkr/n\da



SERVICE LIST

Keith A. Jacoby, Esq. Co-Counsel for Defendant
Dominic J. Messiha, Esq. and Appellant ABM
Carlos Jimenez, Esq. Security Services, Inc.,
LITTLER MENDELSON, PC formerly d.b.a. American
2049 Century Park East, Fifth Floor Commercial Security

Los Angeles, CA 90067-3107 Services, Inc.

Telephone: (310) 553-3107
Facsimile: (310) 553-5583

Drew E. Pomerance, Esq. Counsel for Plaintiff and
Michael B. Adreani, Esq. Respondent Jennifer
Marina N. Vitek, Esq. Augustus and the Class
ROXBOROUGH, POMERANCE, NYE &

ADREANI LLP

5820 Canoga Avenue, Suite 250
Woodland Hills, CA 91367
Telephone: (818) 992-9999
Facsimile: (818) 992-9991

Andre E. Jardini, Esq.

Hillary M. Goldberg, Esq. ‘
KNAPP, PETERSEN & CLARKE
550 N. Brand Blvd., 20" Floor
Glendale, CA 91203-1904
Telephone: (818) 547-5000
Facsimile: (818) 547-5329

Michael S. Duberchin, Esq. -
LAW OFFICES OF MICHAEL S.
DUBERCHIN !
P.O. Box 8806

Calabasas, CA 91372
Telephone: (818) 246-8487
Facsimile: (818) 246-6277




Monica Balderrama, Esq.

G. Arthur Meneses, Esq.
INITIATIVE LEGAL GROUP APC
1801 Century Park East, Suite 2500
Los Angeles, CA 90067
Telephone: (310) 556-5637
Facsimile: (310) 861-9051

Jeffrey Isaac Ehrlich, Esq.

THE EHRLICH LAW FIRM

16130 Ventura Boulevard, Suite 610
Encino, CA 91436

Telephone: (818) 905-3970
Facsimile: (818) 905-3975

Scott Edward Cole, Esq.

Matthew R. Bainer, Esq. _
SCOTT COLE & ASSOCIATES, APC
1970 Broadway, Suite 950

Oakland, CA 94612

Telephone: (510) 891-9800

Facsimile: (510) 891-7030

Alvin L. Pittman, Esq.

LAW OFFICES OF ALVIN L. PITTMAN
5933 W. Century Blvd., Suite 230

Los Angeles, CA 90045

Telephone: (310) 337-3077

Facsimile: (310) 337-3080

Joshua M. Merliss, Esq.

GORDON, EDELSTEIN, KREPACK,
GRANT, FELTON & GOLDSTEIN, LLP
3580 Wilshire Boulevard, Suite 1800

Los Angeles, CA 90010

Telephone: (213) 739-7000

Facsimile: (213) 386-1671




Louis Benowitz

LAW OFFICES OF LOUIS BENOWITZ
9454 Wilshire Boulevard, Penthouse
Beverly Hills, CA 90212

Telephone: (310) 844-5141

Facsimile: (310) 492-4056

Counsel for Amicus Curiae
California Employment
Lawyers Association

William Turley, Esq.

David T. Mara, Esq.

THE TURLEY LAW FIRM, APLC
625 Broadway, Suite 635

San Diego, CA 92101

Counsel for Amicus Curiae
Consumer Attorneys of
California

David R. Ongaro
THOMPSON & KNIGHT LLP
50 California Street, Suite 3325
San Francisco, CA 94111
Telephone: (415) 433-3900
Facsimile: (415) 433-3950

Counsel for Amicus Curiae
Trueblue, Inc.

John A. Taylor, Jr.

Robert H. Wright

Felix Shafir

Horvitz & Levy LLP _
15760 Ventura Boulevard, 18th Floor
Encino, CA 91436-3000

Telephone: (818) 995-0800
Facsimile: (818) 995-3157

Counsel for Amici Curiae
Chamber of Commerce of
the United States of
America, National
Association of Security
Companies, and California
Association of Licensed
Security Agencies

D. Gregory Valenza

SHAW VALENZA LLP

300 Montgomery Street, Suite 788
San Francisco, CA 94104
Telephone: (415) 983-5960
Facsimile: (415) 983-5963

Counsel for Amicus Curiae
California Chamber of
Commerce

Paul Grossman

PAUL HASTINGS LLP

515 South Flower Street, 25th Floor
Los Angeles, CA 90071-2228
Telephone: (213) 683-6000

Fax: (213) 627-0705

Counsel for Amici Curiae
California Employment
Law Council and The
Employers Group




Hon. John Shepard Wiley, Jr.
Los Angeles Superior Court
Central Civil West Courthouse
600 S. Commonwealth Ave.
Dept. 311 v

Los Angeles, CA 90005

Case No. BC336416
(consolidated with
CGV5444421, BC345918;
related to BC388380)

Court of Appeal

Second Appellate District, Division One

Office of the Clerk

300 S. Spring Street
2nd Floor, North Tower
Los Angeles, CA 90013

Appellate Coordinator

Office of the Attorney General
Consumer Law Section

300 S. Spring Street

Los Angeles, CA 90013-1230

Electronic copy submitted
to the Office of the
Attorney General at _
https://oag.ca.gov/services-
info/17209-brief/add




