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ISSUES PRESENTED

1. May a court instruct the jury with CALCRIM No. 361 on the
failure to explain or deny evidence where a defendant’s testimony is
implausible or contains logical gaps?

2. Is a statement that implicates a non-testifying codefendant
admissible where it is against the declarant’s interest, inextricably tied to
and part of the statement against interest, and made under circumstances
that this Court and the Court of Appeal have repeatedly deemed to
demonstrate trustworthiness?

3. Did the prosecutor commit prejudicial error in rebuttal argument
by making a brief and isolated statement regarding reasonable doubt that
the jury’s “belief” must not be “imaginary” but rather be “based in the
evidence in front of me” after the jury was properly instructed on the

standard of proof and to follow the trial court’s instructions?

INTRODUCTION

Appellant Norma Cortez and Rodrigo Bernal murdered sixteen-year-
old Miguel Guzman and attempted to murder nineteen-year-old Emanuel
Zuniga, neither of whom were gang members or associates, while the
victims were walking in the neighborhood where they lived.! Appellant
lived in Rockwood gang territory and associated with its members,
including Bernal. On the day of the crimes, appellant drove into a rival
gang’s territory with Bernal in the passenger seat. Appellant slammed on
the brakes of her car when she saw the victims and yelled, “Where you
from?” After she and Bernal both yelled at the victims, she said, “Let them

have it.” Bernal got out of the car and shot at the victims, killing Guzman.

! Respondent refers to only Cortez as “appellant” since the issues on
review do not concern Bernal.



Appellant and Bernal were each convicted of premeditated murder
and attempted premeditated murder, with firearm and gang enhancements.
They were each sentenced to 50 years to life in state prison. (2CCT 521-
526, 540-541.%)

The majority opinion of the Court of Appeal affirmed Bernal’s
convictions, but reversed the judgment against appellant, ﬁnding three

prejudicial errors. Justice Elizabeth Grimes dissented on all three grounds.

STATEMENT OF THE CASE
A. Prosecution Evidence
1. The September 3, 2008, Drive-By Shooting

Guzman and Zuniga, who were close childhood friends, both lived
near the intersection of Bonnie Brae and 5th Street in Los Angeles in
September 2008. (3RT 1257-1261, 1274-1275; 5RT 2422.) A significant
amount of graffiti for the 18th Street gang could be seen in the area, and
18th Street gang members “hung out” there. (2RT 906-908; 3RT 1261-
1262.) Neither Zuniga nor Guzman were 18th Street gang members. (3RT
1262, 1292; SRT 2504-2506.)

On September 3, 2008, David Ramos, who also lived in the area of
Bonnie Brae and 5th Street, was outside his residence when he heard
someone “slamming” on the brakes of a car. He saw a light beige, four-
door car with appellant driving and Bernal in the front passenger seat. A
smaller person or child might have been in the back seat. (2RT 950-952,
976, 986-988, 1013-1014.)

2 Respondent refers to appellant’s clerk’s transcript as “CCT” since
Bernal had a separate clerk’s transcript.



When the car stopped, Zuniga and Guzman were crossing 5Sth Street,
near the corner at Bonnie Brae. Zuniga heard a woman ask, “Where you
guys from?” (3RT 1263-1265.) Zuniga turned around and saw the car with
a female driver (appellant), Bernal in the front passenger seat, and a male in
the back seat. The driver’s window was down. (3RT 1264-1265, 1285-
1291.) Both appellants yelled at Guzman and Zuniga. (2RT 952-957, 977.)

Zuniga heard a woman say, “Let them have it.” Bernal got out of the
car. (3RT 1266-1268, 1306, 1319.) As he got out, he pulled a dark colored
gun from his waist, put his left hand on the roof of the car, and started
shooting across the roof at Guzman and Zuniga. Marvin Barhona, another
eyewitness to the shooting, saw Bernal briefly run across the street, chasing
the victims as he continued to fire. Guzman did not have a gun, and no one
shot back at Bernal. (2RT 957-960, 973, 977-978, 986, 991-992, 997,
1001-1014, 1016; 3RT 1266-1271, 1306, 1319.) Zuniga ran inside a
building at 504 South Bonnie Brae. (3RT 1269-1271.)

After the final gunshot, the beige car moved a couple of feet forward
and then stopped as Bernal, who was trying to put the gun back inside his
waistband and get in the car at the same time, yelled, “Hold on. Hold on.”
Bernal got in and yelled, “Let’s go. Let’s go.” They drove south on
Bonnie Brae. (2RT 961, 982, 1014.) Ramos called 911 and gave a partial
license plate number to the 911 operator. (2RT 961-963.)

2. The Investigation

Los Angelés Police Officers arrived at the scene at approximately
4:15 p.m. Guzman was on the grourid on 5th Street, unconscious and
bleeding from his mouth. (2RT 633-640.)

Because the shooting happened in the 18th Street gang’s territory,
other officers drove to an area controlled by Rockwood, a known rival
gang, to investigate. At approximately 4:15 p.m., those officers saw a car

matching the description and license plate number of the suspect vehicle



stopped in the middle of Witmer Street, in front of 401, with its hazard
lights on. Appellant was in the driver’s seat. She was the only occupant.
(2RT 656-659, 662.)

Detective John Motto located six expended cartridge casings and one
projectile, or expended bullet, in the street. Five of the casings were found
on Bonnie Brae, and one was found on 5th Street. (2RT 665-666, 669-678,
682.) Bullet impact marks were found only on the side of the street where
Guzman and Zuniga had been. (2RT 671-674, 904-905, 912, 93 31934.)
The bullet casings were expended from a nine millimeter semiautomatic
firearm, and four reflected the brand “RP” on the base. (2RT 674-683, 921-
922, 934.)

Detective Motto went to South Witmer where appellant was detained.
He found a live round of ammunition, or an unfired bullet, on the front,
passenger side floorboard of the Saturn. The bullet was a nine millimeter
luger and had the same “RP” stamp that was on four of the casings found at
the shooting scene. (2RT 683-686.) The car was registered to appellant at
a residence on Westmoreland. (2RT 902-903.) A statement was taken
from appellant at the time of her arrest. (SRT 2436.)

After Bernal’s arrest on September 4, 2008, Detective Arteaga spoke
with Bernal’s nephew, Oscar Tejeda, outside Bernal’s sister’s apartment,
which was one building over from Bernal’s residence. As a ruse, the
detective said Bernal admitted to officers that he told Tejeda about the
shooting. Tejeda then admitted that Bernal had told him that Bernal had
shot “two 18s” the previous day. (3RT 1510-1512, 1515-1516; 4RT 2103-
2107, 2113, 2135.)

In a recorded interview at the police station a short time later, Tejeda

told detectives that Bernal came to his apartment that day. Bernal said that



he and appellant went to shoot at two 18th Street gang members the
previous day.’ (2CCT 276-282, 284-287, 295, 299, 306-308, 313; 3RT
1542, 1549-1551.) Bernal described himself as the shooter and appellant as
the driver. He explained that appellant was arrested by police while she

was parked outside a building waiting for him. (2CCT 286-294, 300-302.)

Tejeda confirmed in the interview that Bernal was a Rockwood gang
member who went by the moniker “Scooby.” He also knew that Rockwood
and 18th Street were rivals. (2CCT 282-283, 313.)

Guzman'’s cause of death was determined to be a through-and-through
gunshot wound. The bullet entered the left side of his abdomen, traveled
through his liver and heart, and then exited his body. (SRT 2701-2707;
Peo. Exh. No. 99.) |

Prior to trial, appellant and Bernal were identified by several
witnesses to the shooting. Barhona and Juan Hernandez* identified
appellant as the driver in field show-ups the night of the shooting. (2RT
1017, 1020-1025, 1029; SRT 2418-2419, 2445.) Zuniga identified Bernal
in a six-pack photographic lineup (“six-pack”) and again at the preliminary
hearing. (3RT 1282-1286.) Edwin Cuatlacuatl was not identified as being
involved, but Detective Motto had information that he was a Rockwood
member who was involved in a “skirmish” with 18th Street gang members
approximately two weeks before the shooting. (5RT 2434-2435.)

3. The Letter Confiscated from Bernal While in
Custody

While Bernal was in custody awaiting trial, he attempted to send a

letter out of his jail facility to Jose Birrueta, a Rockwood member whose

3 At trial, Tejeda denied that Bernal made any such admissions and
claimed he lied to police about Bernal’s statements because he thought
Bernal had already confessed. (3RT 1516-1518, 1566.)

4 Hernandez could not be located for trial. (SRT 2445.)



moniker was “Nene.” (4RT 2205-2210, 2216, 2218-2220; SRT 2497-
2501.) Bernal asked Birrueta to talk to appellant at Lynwood Jail and get
her to “change her story” if she was “against him.” He wrote, “they don’t
have anything on both of us,” and asked Birrueta to “brainwash her, talk to
her, convince her to say I was not with her ....” Bernal also asked Birrueta
to talk to Zuniga, whom Bernal characterized as the “other fool” who was
“snitching” him out. (4RT 2216-2217.)

4. Gang Testimony

Gang expert Officer Antonio ngnandez testified about gang ‘culture
and the Rockwood gang in particular, including its territory and primary
activitie_s. (5RT 2469-2471, 2473-2474.) He explained the rival 18th Street
gang claimed territory bordering Rockwood’s territory. (SRT 2491-2492,
2499.)

Officer Hernandez explained that gang members increased their status
in a gang by “putting in work,” or committing crimes and spraying graffiti.
(5SRT 2475-2476.) Members earned respect within and for the gang by
causing others to fear them. (5RT 2477-2479.) It was a sign of strength for
gang members to commit assaults in rival gang territory. (SRT 2485-2486.)

Gangs often used drive-by shootings as a means of committing |
assaults against their enemies. A “mission” was a term used primarily by
Hispanic gangs to mean that a member was told to “put in work” and given
a planned task or crime to carry out. (SRT 2480, 2762-2763.) 4

Officer Hernandez explained that it was common for gang members
to ask, “Where you from?,” just before a confrontation. It was not a real
question. The person who asked the question had already made up his or
her mind about what would happen and planned to assault the person asked.
(5RT 2717-2718.)

Gangs viewed pebple who cooperated with poiice as enemies and

labeled them as “snitches.” Gangs commonly retaliated against people who



cooperated with police by threatening, assaulting, or even killing them.
(5RT 2479, 2762-2763.)

Bernal was a known and admitted Rockwood member who went by
“Scooby” and “Woody.” (3RT 1327-36, 1340-1343, 1350, 1353-1356; SRT
2497-2501.) Officers had contacted Bernal on more than 20 occasions near
Ist Street and Westmoreland, a Rockwood gang “stronghold.” (3RT 1329-
1335, 1340-1343, 1350, 1353-1354.) |

When presented with a hypothetical based on the circumstances of the
instant case, Officer Hernandez believed the shooting would benefit the
Rockwood gang. When a gang member went into a rival gang’s territory,
there was always the likelihood of and plan to confront a rival gang
member. (SRT 2718-2721.) It was never safe for a gang member to
casually cross into a rival gang’s territory. (SRT 2480-2481.)

B. Defense Evidence®

In a recorded interview with police the night of the shooting, appellant
gave conflicting statements about the events that day. (7RT 3635-3650;
2CCT 360-463.) She told police that she lived on Westmoreland and was
only giving her neighbor, Bernal, a ride to pick up money that day. He
directed her where to go. They picked up his friend, a minor who was
dressed in “gangster attire,” and she continued driving at Bernal’s direction.
Bernal and his friend got out of the car on Third Street, saying they would
catch up to her. As she continued driving, she heard gunshots, but did not
know what happened. (2CCT 381-385, 389, 391-395, 399.)

After officers said that appellant’s version of events did not match
what other witnesses said and asked for the truth, she said she did not know
what she was “going to get into.” 2CCT 403-405.) She “didn’t see

> Respondent omitted Bernal’s evidence since the issues on review
do not apply to him.



anything” if Bernal and his friend committed the shooting (2CCT 407), and
did not know if Bernal had a gun at the time of the shooting, but knew he
always carried one. (2CCT 421.) |

After officers said that Guzman died and was only 16, appellant
denied knowing what would happen and claimed she “got caught up.”
(2CCT 425-427.) She said Bernal “hit up” the victims, yelling, “Where
you from?,” just before the shooting. The victims yelled, “18th Street.”
Bernal yelled, “Rockwood,” back. Appellant kept saying, “Let’s go,” to
Bernal, but he got out of the car. Sﬁe did not want to look and kept driving.
(2CCT 428-429, 445-446.) She knew Bernal shot at the victims. (2CCT
445.) Appellant also adrﬁitted that Bernal got out of her car on Bonnie
Brae, not Third Street. (2CCT 454.)

Appellant’s trial testimony differed from both statements she gave to
police on several points. She again denied being a gang member or having
aided and abetted the shoofing, and claimed she was merely giving Bernal a
ride so that he could pick up some money. (3RT 1876; 7RT 3370-3373,
3401-3402, 3406.)

According to appellant’s testimony, Bernal directed her to a location
near the area of Bonnie Brae and Alvarado where they stopped and picked
up Cuatlacuatl. At Bernal’s continued direction, appellant drove to the
intersection of 5th Street and Bonnie Brae. As they approached the
intersection, appellant saw Guzman and Zuniga making gang signs and
shouting “18th Street.” (7RT 3373-3379, 3420, 3424, 3426, 3459-3460.)
Appellant denied that anyone from her car said anything to them. Bernal
got out without her stopping the car. Zuniga made a reaching motion like
* he was “getting a gun.” She then heard several gunshots. (7RT 3376-3379,
3424, 3427.) '

Bernal got back into the car and directed her to a location on Witmer.

When she turned around, Bernal and Cuatlacuatl were out of the car.



Appellant waited for Bernal to return. (7RT 3380-3382, 3385, 3430, 3455-
3456.) Police arrived within ten minutes. (7RT 3386-3387, 3441-3442.)

Appellant testified that she had lied to police during her interview for
approximately one hour because she was scared. (7RT 3389-3392, 3450,
3664-3665.) After that first hour, she said that someone in her car, but not
her, asked, “Where you from?,” when they saw Guzman and Zuniga. One
of the victims said, “18th Street.” Bernal yelled “Rockwood,” then got out
of the car just before appellant heard gunshots. (7RT 3399-3400, 3454,
3658-3659.)

Appellant described Bernal as a nice, friendly person. She did not
believe he was a gang member and had never known him to be violent. She
then admitted telling police she heard he “beat the hell out of someone” and
believed he}ca.rried a gun “all the time.” (7RT 3382-3384, 3446-3448.)

Appellant said she knew the Rockwood gang was in the area where
she lived. - Later, she denied knowing whether there was gang activity
where she lived or in the area where Guzman was shot. (7RT 3382-3384,
3393, 3424, 3452.)

At trial, after watching the interview video, appellant admitted she
had not told police that Guzman and Zuniga provoked the incident or that
Zuniga reached for a gun. She maintained that Guzman was “throwing up”
gang signs. (7RT 3427, 3650-3652.)

Appellant’s ex-husband, Schuyler McBride, testified they were
married for approximately 12 years, until 1997, andvhad three children
together. (6RT 3006-3011.) Neither McBride nor appellant were in a gang,
but there was gang activity all over in the area where they lived and they
had friends and relatives in gangs. (6RT 3006-3012, 3014-3019.) Their

son, Steven McBride, also testified that appellant was not in a gang and



attended church.® (7RT 3302-3307, 3326.) He knew the Rockwood gang
operated on Westmoreland (7RT 3307-3311), and said that appellant had
been concerned for his safety from the time of her arrest up until trial (8RT
3993-3994).

The pastor and another attendee of appellant’s church, New pre
Ministries, testiﬁed they had no reason to believe appellant was involved
with gangs. Their church was involved with outreach programs related to
gang members, people who had been released from jail, drug addicts, and
people on skid row. Appellant was involved in some of the outreach |
services and attended bible study. (7RT 3620-3623, 3628-3630.)

Kimi Lent was a gang intervention specialist who worked with gang
members trying to leave gangs or those who were on probation and parole
by offering services and assistance with finding jobs. (6RT 3135-3138.)
She testified that gang members sometimes acted independently of the gang
and might engage in spontaneous acts of violence. (6RT 3153.) A gang
member who approached someone and said, “Where you from?,” was
confronting that person. There was no friendly interpretation of the phrase,
but there were not always outbreaks of violence when the phrase was used.
(6RT 3156-3157.)

Gang members did not normally carry out missions with non-gang
members or commit crimes with older, non-gang members. (6RT 3153,
3158-3159.) When presented with a hypothetical situation based on the
facts of the case, Lent ultimately said she would need more facts, l?ut
admitted it was possible the crime would benefit the Rockwood gang.

(7RT 3351-3355, 3357.)

¢ Respondent refers to Steven McBride by his first name to avoid
confusion with his father.
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SUMMARY OF THE ARGUMENT

Contrary to the majority opinion of the Court of Appeal, this Court
should reaffirm the rule that CALCRIM No. 361, the standard instruction
addressing a defendant’s failure to explain or deny facts, is applicable
where a defendant’s testimony is implausible or contains logical gaps. The
instruction traditionally has been applied anytime a defendant fails to
explain or deny facts, regardless of whether she does so by compietely
failing to address evidence or by giving implausible or non-responsive
answers that do not truly explain or deny the adverse evidence. An answer
that does not truly explain or deny evidence affects a defendant’s credibility
in the same manner as a complete failure to respond. In fact, bizarre or
implausible answers will often be more damaging to a defendant’s
credibility than no answer at all. The rule adopted by the majority opinion,
however, permits a jury to consider the effect of a failure to explain or dény
facts only in the latter situation, which defies common sense.

The rule adopted by this Court, permitting CALCRIM No. 361 when
a defendant fails to explain or deny testimony, whether by failing to answer
at all or by giving implausible answers, comports with common sense and
also avoids rendering the instruction inapplicable in almost all cases. If
CALCRIM No. 361 were permitted only when a defendant failed to
respond at all to adverse evidence, it would rarely be given because
defendants are unlikely to choose to testify but say nothing when posed
with questions and cross-examination is seldom limited to only discrete
points.

Further, CALCRIM No. 361 was warranted here because appellant
failed to explain or deny several critical prosecution facts. Her testimony
was implausible in many respects or contained logical gaps, and she did not
directly respond to or explain several points. For example, she claimed she

drove Bernal around for up to three hours without knowing where they
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were going; claimed not to know Bernal was the shooter even though he
fired from the passenger side and across the roof of her car; said she never
stopped the car at the scene although Bernal got out of her car, committed
the murder, and got back in; gave varying implausible responses about why
she waited for Bernal while he hid the gun after the shooting; and claimed
to have little knowledge of any gang activity or behavior, but then said the
victims threw gang signs and provoked the shooting. Appellant
additionally denied yelling at the victims, but did not explain the
prosecution evidence showing she was the only woman in the car and a
woman yelled, “Where you guys from?” She further failed to directly
answer some of the prosecutor’s questions, including whether Cuatlacuatl
was dressed like a gang member.

In any event, a proper prejudice analysis under People v. Watson
(1956) 46 Cal.2d 818, 836 (“Watson’;) demonstrates that any instructional
error was patently harmless for the following reasons: (1) CALCRIM No.
361 is a permissive instruction which, by its own terms, does not apply
unless the jury determines the defendant failed to explain or deny evidence;
(2) the instruction does not direct the jury to draw any particular type of
inference, it simply states the jury decides meaning of any failure to explain
or deny evidence; (3) the court instructed with CALCRIM No. 200,
directing the jury to follow only those instructions that apply to the facts of
the case; (4) the court instructed with CALCRIM No. 362, on willfully
false or misleading testimony, which permitted the same, if not a more
damaging, assessment of appellant’s testimony; and (4) the evidence
against appellant was strong.

Next, the majority opinion of the Court of Appeal clearly erred in
finding the trial court abused its discretion in admitting Bernal’s declaration
against interest (Evid. Code, § 1230). The majority opinion found Bernal’s

statement to his nephew while in the family home — we went to shoot at
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two 18th Street gang members, Bernal shot, and appellant drove — to be
untrustworthy solely because the statement amounted to “speculation” on
appellant’s state of mind. However, Bernal stated only what they did. As
such, the majority opinion should have followed this Court’s ruling in
People v. Samuels (2005) 36 Cal.4th 96, that a declaration against interest |
may be admitted in its entirety even if it also incriminates a non-testifying
defendant, as long as the statement is not exculpatory, self-serving, or
collateral. In any event, any error was harmless given the strong evidence
of appellant’s guilt.

Further, the majority opinion would have been unable to find
prejudicial prosecutorial misconduct if it had followed this Court’s well-
settled precedent. In response to defense counsel’s erroneous argument tha{
proof beyond a reasonable doubt was proof so strong a mother would
convict her own child, the prosecutor stated on rebuttal that the jury’s belief
had to be, not imaginary, but based on the evidence. A prosecutor’s
statement is to be viewed in the context of the argument as a whole and,
here, the trial court properly instructed on reasonable doubt, the prosecutor
referred the jury back to the reasonable doubt instruction, and the
prosecutor re-read a portion of that instruction before making the
complained-of comment. Reviewing courts are also to presume that jurors .
understand and follow the trial cdurt’s instructions, and the jury here had
been told to follow the court’s instructions if anything the attorneys said
conflicted. Finally, as the comment was innocuous at worst and the
evidence against appellant was strong, a proper application of this Court’s
precedent demonstrates that any misstatement was harmless under any
standard.

Additionally, since there were no errors to cumulate, or only minor
harmless errors at worst, appellant was not denied a fair trial due to the

cumulative impact of any errors. Accordingly, the judgment of the Court of
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Appeal, overturning appellant’s first degree murder and attempted murder

convictions, should be reversed.

ARGUMENT

I.  THE TRIAL COURT PROPERLY INSTRUCTED WITH CALCRIM
NO. 361, ADDRESSING A DEFENDANT’S FAILURE TO EXPLAIN
OR DENY TESTIMONY, BECAUSE THE INSTRUCTION APPLIES
WHERE A DEFENDANT’S RESPONSES ARE IMPLAUSIBLE OR
CONTAIN LOGICAL GAPS

CALCRIM No. 361 allows a jury to consider a defendant’s failure to
explain or deny adverse evidence, if she could reasonably be expected to
have done so based on the circumstances, and to decide the meaning and
importance of any such failure when assessing her credibility. The
instruction traditionally has been, and logically should be, applied anytime
a defendant fails to explain or deny facts, regardless of whether she does so
by completely failing to address evidence or by giving implausible or non-
responsive answers that do not truly explain or deny the adverse evidence.

The trial court in the present case instructed the jury in accordance
with CALCRIM No. 361 as follows:

If the defendant Norma Cortez failed in her testimony to
explain or deny evidence against her and if she could reasonably
be expected to have done so based on what she knew, you may
consider her failure to explain or deny in evaluating that
evidence. Any such failure is not enough by itself to prove guilt.

" CALCRIM No. 361 informs the jury of the principle set forth in
Evidence Code section 413, which states as follows:
In determining what inferences. to draw from the evidence
or facts in the case against a party, the trier of fact may consider,
among other things, the party's failure to explain or to deny by
his testimony such evidence or facts in the case against him, or
his willful suppression of evidence relating thereto, if such be
the case.
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The People must still prove the defendant guilty beyond a
reasonable doubt.

If the defendant failed to explain or deny, it is up to you to
decide the meaning and importance of that failure.
(8RT 4227-4228.) As shown below, the instruction was properly given.

A. The Court of Appeal’s Conflicting Application of
CALCRIM No. 361 Where a Defendant’s Testimony Is
Implausible or Contains Logical Gaps

On at least two occasions, this Court has found that an instruction on
the failure to explain or deny evidence applies when a defendant’s
testimony is bizarre, implausible, or contains logical gaps.8 (People v.
Belmontes (1988) 45 Cal.3d 744, 784 (“Belmontes™), disapproved on other
grounds in People v. Doolin (2009) 45 Cal.4th 390, 421 (“Doolin™); People
v. Redmond (1981) 29 Cal.3d 904, 911 (“Redmond™).) In Belmontes, the
Court found that CALJIC No. 2.62 applies to bizarre or implausible
answers, and specifically held the instruction applied there because the
defendant’s testimony could not be reconciled with the prosecution’s
eyewitness testimony and physical evidence. (Belmontes, supra, 45 Cal.3d
at p. 784, citing People v. Mask (1986) 188 Cal.App.3d 450, 455
(“Mask).) In Redmond, this Court held that CALJIC No. 2.62 was
warranted, inter alia, because the defendant’s description of the infliction of
the victim’s wound could not be reconciled with the physical evidence.
(Redmond, supra, 29 Cal.3d at p. 911.) The Court explained, “It is entirély

proper for a jury, during its deliberations, to consider logical gaps in the

8 Most of the published cases on point addressed CALJIC No. 2.62,
the predecessor to CALCRIM No. 361. While the wording of the
instructions differs to some extent, the instructions are essentially the same
in substance and have been treated as one in the same by the Court of
Appeal. (See People v. Rodriguez (2009) 170 Cal.App.4th 1062, 1067
(“Rodriguez”).)
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defense case, and the jury is reminded of this fact by [CALJIC No. 2.62].”
(Ibid.)
At least four lower court decisions have similarly found the failure to
“explain or deny instruction to be applicable where a defendant’s testimony
contains logical gaps or is implausible or non-responsive. (People v.
Sanchez (1994) 24 Cal.App.4th 1012, 1030 (“Sanchez”) [addressing logical
gaps]; Mask, supra, 188 Cal.App.3d at p. 455 [bizarre or implausible
answers); People v. Roehler (1985) 167 Cal.App.3d 353, 393-394
(“Roehler”) [logical gaps]; People v. Haynes (1983) 148 Cal.App.3d 1117,
1120-1122 (“Haynes”) [implausible and non-responsive answers].)

Nevertheless, the majority opinion in the present case ruled that trial
courts may instruct with CALCRIM No. 361 only where a defendant
completely fails to address adverse evidence. (Opn. at 14-15.) Tl‘le
majority relied on People v. Lamer (2003) 110 Cal.App.4th 1463, 1469
(“Lamer”), and People v. Kondor (1988) 200 Cal.App.3d 52, 57
(“Kondor”), without addressing any of the above-noted contrary authority.
(Opn. at 13, 15; see RB 58-59 [noting conflict].) The majority found error
here because appellant “generally” explained her actions the day of the
murder and the plausibility of her answers “[wa]s not the test” for
application of the instruction. (Opn. at 14-15, citing Kondor, supra, 200
Cal.App.4th at p. 1469.)

Without addressing prior conflicting authority, the Court of Appeal in
Kondor had found that the test for application of a failure to explain or deny
instruction is “not whether the defendant’s testimony is believable,” and
determined the instruction is “unwarranted when a defendant explains or
denies matters within his or her knowledge, no matter how improbable that
explanation may appear.” (Kondor, supra, 200 Cal.App.3d at p. 57.)

* Although this Court made a contrary ruling in Belmontes two months later,

Lamer and the majority opinion here followed Kondor without
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acknowledging Be/montes or any other conflicting authority. (Opn. at 13-
15; Lamer, supra, 110 Cal.App.4th at p. 1469.) As set forth below, this
Court should reaffirm that CALCRIM No. 361 is warranted when a
defendant’s testimoﬁy contains logical gaps or is bizarre or implausible.

B. CALCRIM No. 361 Should Apply When a Defendant’s
Testimony Is Implausible or Contains Logical Gaps
Because Such Testimony Is Inherently a Failure to
Explain or Deny Facts

This Court should reaffirm that CALCRIM No. 361 applies when a
defendant’s answers contain logical gaps or are implausible or non-
responsive because such answers are inherently a failure to éxplain or deny
facts. An implausible answer that only superficially accounts for a ‘
defendant’s activities does not truly explain adverse evidence and is thus
the functional equivalent of no explanation at all. There is no reason to
distinguish a complete failure to respond to evidence from an answer that
has the same effect. (See Haynes, supra, 148 Cal.App.3d at pp. 1120-1121
[defendant’s implausible responses about his and sexual assault victim’s
actions did not constitute true explanations or denials of prosecution
evidence]; see, e.g., Belmontes, supra, 45 Cal.3d at p. 784 [implausible
testimony warrants instruction, and defendant failed to explain or deny
evidence because his testimony was implausible compared with festimony
of prosecution witnesses and physical evidence].)

The Court of Appeal in Haynes illustrated the point in finding support
for a failure to explain or deny instruction where the defendant’s answers
were non-responsive and implausible. There, when asked why he gave a
false name and address while registering at a motel where the crimes

(114

occurred, the defendant answered, “‘[I]t’s not uncommon for a person that
goes to a motel to not use his true name.”” (Haynes, supra, 148 Cal.App.3d
~atpp. 1119, 1121.) The Court of Appeal stated, “We doubt that such an

expression of opinion regarding the characteristics of motel users in general,
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‘explains’ why the speaker so chose to conduct himself on a given specific
occasion.” (Ibid.) The court also addressed the defendant’s implausible
claim that the victim left the motel room “sexually sati.sﬁed” and “simply
walked away in a strange and ‘raunchy’ part of town,” rejecting his offer
for aride, finding it was not an “explanation” and, “if anything, it
constituted an admission of an incriminating fact, rather than its denial.”
(Ibid.) As Haynes demonstrates, an implausible or non-responsive answer
is a failure to explain or deny adverse evidence.

Moreover, CALCRIM No. 361 reminds the jury that it may consider
the defendant’s failure to explain or deny facts when assessing her
credibility. (See Redmond, supra, 29 Cal.3d at p. 911.) A bizarre or highly
implausible explanation might very well be more damaging to a
defendant’s credibility than no answer at all, yet the Kondor/Lamer rule
applied by the majority opinion, here, would permit CALCRIM No. 361 to
be given only in the latter situation. Such a rule defies logic. (See, e.g.,
Haynes, supra, 148 Cal.App.3d at pp. 1121-1122 [implausible answers do
not truly explain or deny prosecution facts]; CALCRIM No. 226 [informing
jury that, in evaluating witness testimony, it may consider anything tending
to prove or disprove truth, including whether testimony was reasonable
when considering the other evidence and whether other evidence proved or
disproved the testimony]; see also Evid. Code, § 780, subds. (a) & (b) [in
determining witness credibility, jury may consider witness’s demeanor
while testifying, the manner in which he testifies, and the character of his
testimony].) Indeed, under the Kondor rule adopted by the majority
opinion, any answer no matter how non-responsive, implausible, or
improbable would preclude instruction with CALCRIM No. 361.

In making its sweeping ruling, Kondor relied on a statement in People
v. Saddler (1979) 24 Cal.3d 671 (“Saddler”), that a contradiction is not a

failure to explain or deny, and extrapolated it to mean that any answer,
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regardless of how improbable, precludes a failure to explain or deny
instruction. (Kondor, supra, 200 Cal.App.3d at p. 57.) However, Saddler
demonstrates only that a simple contradiction, alone, may not amount to a
failure to explain or deny evidence. (Saddler, supra, 24 Cal.3d at pp. 682-
683 [finding the instruction to be inapplicable because defendant’s
testimony that he sometimes smoked Kool cigarettes, but never requested
them, was only a contradiction of one officer’s testimony that defendant
sometimes requested Kool cigarettes].)

Later, in Belmontes, the Court distinguished conflicts that were
“tangential, collateral or of little importance” from those on “crucial
points,” equating the latter to a failure to explain or deny evidence.
(Belmontes, supra, 45 Cal.3d at p. 784 [detailing the irreconcilable conflicts
between defendant’s description of events, including how the victim’s
wounds were inflicted, and the testimony of prosecution eyewitnesses and
the autopsy surgeon, and then concluding that implausible testimony
warrants a failure to explain or deny instruction].) Accordingly, Belmontes
clarifies that implausible testimony or testimony otherwise creating “crucial
points of conflict,” versus collateral or tangential contradictions, amounts to
a failure to explain or deny evidence. (/bid., citing Mask, supra, 188
Cal.App.3d at p. 455 [finding contradiction, alone, does not warrant
CALJIC No. 2.62; “[h]owever, if the defendant tenders an explanation
which, while superficially accounting for his activities, nevertheless seems
bizarre or implausible” the instruction is warranted].)

The Kondor/Lamer rule adopted by the majority opinion is not only
contrary to this Court’s authority, the majority of Court of Appeal cases,
and common sense, but would render CALCRIM No. 361 inapplicable in
almost all cases. It would be highly unusual for a defendant to choose to
testify and then refuse to answer questions. The more likely scenario is that

the defendant would provide answers, such as those provided by appellant,
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that simply contradict the prosecution evidence or that do not explain or
deny the facts because the answers are so bizarre or implausible to a
reasonable person given the other evidence presented.

The only other situation where the instruction would apply if the
Kondor/Lamer view were adopted would be when a defendant’s direct
testimony is limited and does not permit for cross-examination on certain
topics. (See Saddler, supra, 24 Cal.3d at p. 679.) As this Court has
explained, however, although cross-examination is restricted to the scope of
the direct examination, “when é defendant takes the stand and makes a
general denial of the crime with which he is charged the permissible scope
of cross-examination is very wide.” (/bid. [élso noting the difference
between a case where defendant gives an alibi defense, i.e., a general denial,
and where defendant’s testimony was limited to a denial of an alleged
admission].) Thus, under the rule adopted by the majority opinion here,
CALCRIM No. 361 would apply only in rare cases where a defendant
limited her direct testimony to a very specific issue or completely refused to
answer questions. '

On the other hand, this Court’s affirmation of the Belmontes/Redmond
rule — that CALCRIM No. 361 is warranted where a defendant does not -
explain or deny facts either by failing to respond at all to prosecution
evidence or by giving implausible or non-responsive answers — would be
consistent with common sense principles as well as the normal rules
governing a jury’s assessment of witness credibility, and would avoid
rendering the instruction inapplicable in almost any case.

C. The Trial Court Properly Instructed the Jury with
CALCRIM No. 361 Because Appellant Failed to
Explain or Deny Testimony

Trial courts have a duty to instruct on the “general principles of law

relevant to the issues raised by the evidence. [Citations].” (People v.
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Breverman (1998) 19 Cal.4th 142, 154, internal quotations omitted; Saddler,
supra, 24 Cal.3d at p. 681.) Courts also have a “correlative duty to ‘refrain
from instructing on principles of law which not only are irrelevant to the
issues raised by the evidence but also have the effect of confusing the jury

293

or relieving it from making findings on relevant issues.’” (Saddler, supra,
24 Cal.3d at p. 681, quoting People v. Satchell (1971) 6 Cal.3d 28, 33, fn.
10.) Moreover, “‘before a jury can bé instructed that it may draw a
particular inference, evidence must appear in the record which, if believed
by the jury, will support the suggested inference[.] [Citation.]’” (Saddler,
supra, 24 Cal.3d at p. 681, quoting People v. Hannon (1977) 19 Cal.3d 588,
597.) This Court reviews claims of instructional error independently.
(People v. Posey (2004) 32 Cal.4th 193, 218; Rodriguez, supra, 170
Cal.App.4th at p. 1066.)

The trial court in the presént case properly instructed the jury with
" CALCRIM No. 361 because appellant failed to éxplain or deny several
critical portions of the prosecution evidence. Her testimony was riddled
with implausible statements and logical gaps, and she either did not directly
answer or gave vague responses to several of the prosecutor’s questions.
The fact that she may have “generally” responded to questioning (see Opn.
at 13-15) does not preclude a finding that she failed to explain or deny
many points, whether by completely failing to respond or giving answers so
implausible that she did not truly explain or deny the evidence. (See Dis. .
Opn. at 2-3 [finding appellant “failed to explain or deny a considerable
body of evidence against her”].)

First, appellant’s “general” response about her conduct the day of the

shooting was implausible. As succinctly stated in Justice Grimes’s dissent:

[Appellant] Cortez failed to plausibly explain the peculiar
circumstance that, as an innocent church-going woman, she
agreed to take a man half her age, whom she had known only a
year, and who she knew associated with the Rockwood gang and
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always carried a gun, “for.a ride to pick up some money”’; then
permitted an unfamiliar teenage friend of his dressed in gang
attire to get in the car without anything being said about why he
was there; then, instead of going directly to a location where the
money was to be paid, she took directions from Bernal where to
drive without knowing the destination; and finally, why she
drove Bernal and his friend away from the scene of the shooting
and waited for them to stash the gun and come back and get ip
her car.

She failed to explain why she did not think it strange that
Bernal invited his teenage friend to get into her car without
telling her why he was joining them; why she permitted him to
get in the car; and why, as a mature woman, she took orders
from a young associate of the Rockwood gang.

(Dis. Opn. at 2, italics in original.)

Indeed, when the prosecutor asked appellant why she gave Bernal a
ride, she said she believed that he was only getting money from a friend.
She implausibly claimed, however, that she did not know the pick-up
location and she drove Bernal around at his direction, Without knowing
where they were going, apparently for approximateiy three hours.” (7RT
3417-3418.) Appellant then testified that she did not know why the minor
got in her car and did not ask because, “I didn’t care.” (7RT 3415.)

Appellant further denied yelling anything from the car. However, she
admitted she was the only woman in her car at the time and failed to
explain the testimony of both Zuniga and Ramos that a woman was yelling
from the car. (7RT 3454-3455; see, e.g., Redmond, supra, 29 Cal.3d at p.
911 [CALIJIC No. 2.62 warranted due, inter alia, to “the variance between

the description of [the victim’s] wound as ‘downward and inward’ and

? She did not account for a three-hour time discrepancy initially,
adamantly stating the events occurred much earlier, then agreed she could
have been mistaken when the prosecutor later presented her with the time
of her arrest. (See 7RT 3406-3407, 3436-3437.)
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defendant’s version of an ‘upward’ thrust caused by [the victim’s] fall on
the knife”].)

When the prosecutor asked appellant about the shooting scene, she
implausibly said that Bernal got out of the car, the shooting occurred, and
he got babk in, all without her ever stopping the car. (7RT 3425-3431; Dis.
Opn. at 2.) She claimed she continued driving slowly, without stopping,
despite being scared by the gunshots. (7RT 3430-3431.) Appellant did not
explain how, if the car was still moving, Bernal was able to enter and exit
without at least getting injured; how he could have fired the gun while
standing outside the door and ‘with his hand on the roof of the car; how
Barhona and Hernandez were able to get a good enough look at her to
identify her; or how Ramos was able to not only see that she and Bernal
were yelling over each other at the victims, but also to correctly record her
license plate number. (See Statement of the Case, ante; see, e.g., Belmontes,
supra, 45 Cal.3d at p. 784 [CALJIC No. 2.62 warranted where defendant
said victim came directly to his door and would not have had time to open
the car trunk first, but failed to explain conflicting testimony of a witness,
corroborated by a disinterested neighbor, that victim had attempted to open
trunk first; defendant’s version of events further failéd to account for
defensive wounds on the victim’s body or noises he would have heard from
infliction of wounds]; Mask, supra, 188 Cal.App.3d at p. 455 [CALJIC No.
2.62 warranted because defendant’s explanation that he was dropped off at
friend’s house and then rode his bicycle to two other locations, did not
account for three-hour time period}.)

Appellant’s testimony was particularly implausible and further
contained a logical gap when she claimed she did not believe Bernal was
the shooter. (7RT 3431-3441.) All of the eyewitnesses identified him as
the shooter, and appellant was clearly in the car with him. She admitted the

gunshots occurred only after Bernal got out of her car and stopped when he
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got back in. (7RT 3431, 3438-3439.) She claimed that she saw Zuniga
reach for a gun from across the street as she drove by (7RT 3427), but she
somehow missed Bernal pulling a gun from his waist as he got out of her
car, shooting at Guzman and Zuniga from the passenger side and across -
the roof of the car, chasing Guzman while continuing to shoot, and then
putting the gun away as he got back into the car (2RT 957-960, 973-974,
986, 1007-1009; 3RT 1266-1271, 1306, 1319). (See, e.g., Sanchez, supra,
24 Cal.App.4th at p. 1030 [CALJIC No. 2.62 warranted where def‘endant
gave detailed and specific testimony about his alcohol and cocaine
consumption the day of murder, but claimed lack of recall regarding
inculpatory details]; Roehler, supra, 167 Cal.App.3d at pp. 393-394
[CALJIC No. 2.62 warranted where defendant’s presence at scene rendered
his claimed lack of knowledge of what occurred a logical gap in the
evidence].)

Appellant testified that she only knew “something bad” happened and
wondered why Bernal had gotten out of the car. (7RT 3439.) According to
her testimony, although an unexpected shooting had jﬁst occurred, in which
she and Bernal were at least witnesses and possibly intended victims, there
was no discussion in her car of what had just happened. (7RT 3431-3441.)

While CALCRIM No. 361 is warranted only if the defendant has or
reasonably should have the personal knowledge necessary to explain or
deny the evidence (Saddler, supra, 24 Cal.3d at. 681), the instruction is not
precluded simply because a defendant denies knowledge. (But see Opn. at
15.) In Roehler, for example, the Court of Appeal held that CALJIC No.
2.62 applied where., despite defendant’s presence at the scene, he claimed
not to know what caused his wife and stepson to lose consciousness and
drown when their small boat capsized. (Roehler, supra, 167 Cal.App.3d at
p.394.) The prosecution evidence showed the victims suffered pre-mortem

head injuries from a small instrument and then drowned, it was extremely
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difficult to cause the boat to capsize, the defendant was not injured and was
an excellent swimmer, and he had recently obtained life insurance policies
for both victims. (/d. at pp. 363-364, 366-371.) Noting that the jury could
not draw unfavorable in}ferences if the defendant did not have the necessary
knowledge, the court found the converse also to be true, stating “it would
seem that a defendant’s claim not to know is a credibility question; the state
of his knowledge, what it was reasonable to expect that [the defendant]
would know, given the circumstances in which he was, was within the
province of the jury to determine.” (I/d. at p. 394, citing Redmond, supra,
29 Cal3d atp.911.)

Likewise, CALCRIM No. 361 was warranted here because
appellant’s claimed lack of personal knowledge about certain facts was
incredible given her presence at the scene. By all accounts, appellant was
the driver and Bernal was the front passenger in her car at the time of the
shooting. Bernal was the shooter and he fired the first few gunshots from
the passenger side and across the roof of appellant’s car, with one hand still
on the car. Under the circumstances, appellant’s incredible claims she did
not know Bernal was the shooter or how a bullet ended up on her
passenger-side floorboard, “while a denial of sorts,” created logical gaps
that warranted a credibility determination by the jury pursuant to
CALCRIM No. 361. (Roehler, supra, 167 Cal.App.3d at p. 394 [explaining
that defendant’s claimed lack of knowledge of what occurred, “while a
denial of sorts, cannot be logically equated with an alibi placing him across
town” given his presence at the scene].)

Appellant also did not plausibly explain why she waited for Bernal on
Witmer after the shooting. (See Dis. Opn. at 2.) During direct
examination, she said she waited because she was scared. Then, she said
she thought Bernal was only picking up money. (7RT 3385.) However,
appellant did not explain why she would have thought he was simply
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continuing on with their original plan to pick up money, immediately after
they had been involved in an allegedly unexpected shooting and given that
he already had an opportunity to pick up the money when they stopped a¢
the same location before the shooting. (2CCT 383-384.) She further
implausibly testified that, even though she knew something “bad” had
happened, she did not believe she had done anything wrong when police
arrived, was not sure if police were there in relation to the shooting, and she
was simply going to move her car out of their way. (7RT 3385-3386.)

When the prosecutor cross-examined appellant about her reasons for
waiting for Bernal, she said she was afraid of him, but did not explain why,
especially given that she claimed to believe he was not the shooter, thought
he was only picking up money, and earlier testified she thought he was
nice. (7RT 3382, 3385, 3431, 3439-3440.) She denied that Bernal gave her
orders that day; however, when asked whether she followed his directions
without questioning him, she responded only by saying she was scared.
(7RT 3438; see Dis. Opn. at 2 [she failed to explain why “as a mature
Woman, she took orders from a young associate of the Rockwood gang”].)
The prosecutor specifically asked appellant why she waited once Bernal
and the minor got out of the car, given that she was alone and could have
left. At that point, she said, “because I don’t think I did anything wrong. I
was giving somebody a ride.” (7RT 3442; see Dis. Opn. at 2.) Later,
appellant said she did not leave because she thought Bernal would get mad.
(7RT 3654-3655.)

Appellant at times claimed to have little or no knowledge of gang
activity or behavior, gang territories, or that Bernal was a gang member, but
at other times testified the victims threw gang signs before Bernal shot at
them, she knew Bernal was a Rockwood member who went by “Scooby,”
she knew 18th Street’s area by its graffiti, and knew she lived in Rockwood
territory. (7RT 3382-3384, 3424, 3442, 3446-3448, 3452, 3661, 3663,
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3981-3982.) In context, her claims of having little or no knowledge of
gang culture or territories, but then suddenly understanding the victims
were throwing gang signs and knowing 18th Street marked its boundaries
with graffiti, for example, were implausible and not simply inconsistent.

There were also more minor points where appellant failed to directly
answer questions. For example, she was evasive at trial when asked
whether Cuatlacuatl was dressed like a gang member, despite telling
officers during her interview that he wore “gangster attire” (2CCT 391-392).
At trial, the prosecutor asked appellant whether Cuatlacuatl was dressed
like a gang member. She responded, “He was wearing a very loose shirt.”
The prosecutor asked three more times and each time she said, “The way
kids dress now, yes,” or “I see so many kids dress like him.” (7RT 3415-
3416; but see Opn. at 15 [finding she answered the question].)

The foregoing is rife with examples of appellant’s failure to explain or
deny facts. At the very least, her testimony sufficiently warranted
instruction with CALCRIM No. 361 so that the jury could decide whether it
believed she failed to explain or deny facts and, if so, whether it affected
her credibility.

D. Any Error Was Patently Harmless

Even assuming CALCRIM No. 361 was not warranted here, appellant
cannot show that an outcome more favorable to her was reasonably
probable. The majority opinion found that appellant suffered cumulative
prejudice from this instructional error and two other errors. However, it did
not engage in a prejudice analysis of CALCRIM No. 361 (Opn. at 15), with
the exception of one sentence in its later cumulative error analysis:
“CALCRIM No. 361 suggested to the jury that Cortez might have failed to
explain or deny evidence against her and invited the jury to draw a negative
inference on that basis, even though there was no such failure on her part”

(Opn. at 19-20). A prejudice analysis under Watson, supra, 46 Cal.2d at
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page 836, demonstrates that any error was patently harmless due to the
safeguards included within CALCRIM No. 361 itself, the other instructions
given by the trial court that mitigated any potential prejudice, and the

strong evidence of appellant’s guilt. (See Saddler, supra, 24 Cal.3d at p.
683 [applying Watson to erroneous instruction wi