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2011 U.S. Dist. LEXIS 53203, *
STEVEN VINCENT PRICE, Petitioner, v. DERRICK OLLISON, Warden, Respondent
Case No. CV 07-569 DSF(JC)
UNITED STATES DISTRICT COURT FOR THE CENTRAL DISTRICT OF CALIFORNIA
2011 U.S. Dist. LEXIS 53203
February 25, 2011, Decided
February 25, 2011, Filed

SUBSEQUENT HISTORY: Adopted by, Corrected by, Objection overruled by, Writ of habeas
corpus denied, Dismissed by Price v. QOllison, 2011 U.S. Dist. LEXIS 55147 (C.D. Cal., May 17,
2011)

PRIOR HISTORY: Price v. California, 541 U.S. 1015, 124 S. Ct. 2080, 158 L. Ed. 2d 629, 2004
U.S. LEXIS 3153 (2004)

CORE TERMS: prosecutor, citation omitted, juror, sentence, ineffective, trial counsel, federal
habeas, defense counsel, carjacking, peace officer, prior convictions, petitioner's claims,
misconduct, voluntary intoxication, red, conflict of interest, innocence, federal law, petitioner
contends, ineffective assistance, convicted, patrol, evidence presented, assault, habeas
corpus, voir dire, reasonable doubt, pursuit, street, stolen

COUNSEL: [*1] Steven Vincent Price, Petitioner, Pro se, Blythe, CA.

For Derrick Ollison, Warden, Respondent: Ryan B McCarroll », LEAD ATTORNEY, CAAG -
California Attorney General Office, Los Angeles, CA.

JUDGES: Honorable Jacqueline Chooljian -, UNITED STATES MAGISTRATE JUDGE.

OPINION BY: Jacqueline Chooljian «

OPINION

REPORT AND RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

This Report and Recommendation is submitted to the Honorable Dale S. Fischer, United States
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District Judge, pursuant to 28 U.S.C. § 636 and General Order 05-07 of the United States
District Court for the Central District of California.

I. SUMMARY

On January 24, 2007, Steven Vincent Price ("petitioner"), a state prisoner proceeding pro se,
filed a Petition for Writ of Habeas Corpus by a Person in State Custody ("Petition") pursuant to
28 U.5.C. § 2254, and an accompanying memorandum ("Petition Memo") with an attachment
("Petition Att.") and exhibits ("Petition Ex."). Petitioner challenges his 2002 convictions for
carjacking, evading a police officer, and assault on a peace officer in the Los Angeles County
Superior Court on multiple grounds, including insufficiency of the evidence.

On July 14, 2008, respondent filed an Answer and a supporting memorandum ("Answer").
[*2] * On November 17, 2008, petitioner filed a Traverse.

FOOTNOTES

1 On May 24, 2007 and July 14, 2008, respondent lodged multiple documents ("Lodged
Doc.") including the Clerk's Transcript ("CT") and the Reporter's Transcript ("RT") in support
of the Answer and an earlier motion to dismiss.

For the reasons stated below, the Petition should be denied, and this action should be dismissed
with prejudice. 2

FOOTNOTES

2 Although respondent addresses the merits of petitioner's claims, he also argues that
petitioner's claims are time-barred. The Court declines to address the potential time-bar
since the Petition is without merit. See Van Buskirk v. Baldwin, 265 F.3d 1080, 1083 (9th
Cir. 2001) (court may properly deny petition on merits rather than reaching "the complex
questions lurking in the time bar of the AEDPA."), cert. denied, 535 U.S. 950, 122 S. Ct.
1347, 152 L. Ed. 2d 250 (2002).

II. PROCEDURAL HISTORY

On April 8, 2002, a Los Angeles County Superior Court jury convicted petitioner of carjacking in
violation of California Penal Code ("P.C.") § 215(a) (count 1), unlawful driving or taking of a
vehicle in violation of California Vehicle Code ("V.C.") § 10851(a) (count 3), evading an officer
in violation of V.C. § 2800.2(a) (count 4), and three counts [*3] of assault upon a peace
officer in violation of P.C. § 245(c) (counts 5-7). (CT 193-201). On April 9, 2002, the jury found
true allegations that petitioner had six prior serious or violent felonies within the meaning of
California's Three Strikes law, P.C. §§ 667(b)-(i), 1170.12(a)-(d) and two prior convictions
within the meaning of P.C. § 667(a)(1), and that he had served one prior prison term within the
meaning of P.C. § 667.5(b). (CT 218-26).

On June 19, 2002, the trial court sentenced petitioner to 85 years to life in state prison,
consisting of three consecutive 25 years to life sentences on counts 1, 4, and 5 under the Three

Strikes law, as well as five additional years for each of the two P.C. § 667(a)(1) enhancements.
3 (CT 496-99, 503).

FOOTNOTES

3 The trial court stayed petitioner's sentence on count 3 pursuant to P.C. § 654, and ordered
petitioner's sentences on counts 6 and 7 to run concurrently with petitioner's sentences on
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counts 1, 4 and 5. (CT 496-99, 503).

On August 26, 2003, the California Court of Appeal affirmed the judgment in a reasoned
decision. (Lodged Doc. A). On November 12, 2003, the California Supreme Court denied review
without comment. (Lodged Doc. C). On April 26, [*4] 2004, the United States Supreme Court
denied certiorari. (Lodged Doc. E).

Petitioner thereafter sought and was denied habeas relief in the Los Angeles Superior Court, the
California Court of Appeal, and the California Supreme Court. (Lodged Docs. F-K).

III. FACTS

On July 5, 2000, at about 7:30 a.m., Kimberly Guzman ("Guzman" or "the victim") was alone in
her vehicle, a 1999 four-door Daewoo Nubira, 4 stopped at a traffic light at the corner of
Nordhoff Street and Langdon Avenue when a man 3 approached her car. The man opened the
passenger door, said "something to the effect of, excuse me, ma'am" and quickly got inside the
victim's vehicle. The victim tried to prevent him from entering the car and told him to get out of
the vehicle. (RT 70-73, 79-80). The victim then rapidly exited the vehicle, not bothering to put
the car in park and leaving behind her purse, which contained her identification and credit cards.
(RT 73-75, 81, 86). She got out of the car as quickly as she could because she was afraid. (RT
86). She did not see a weapon in the man's hands. (RT 73, 83-84). When the victim left the car,
the man immediately moved to the driver's seat and "zcomed away" in the vehicle. (RT 75,
[*¥5] 86).

FOOTNOTES

4 The victim stated the car's color Was "listed as khaki[,]" but could be described as tan or
gold. (RT 70).

5 The victim described the man as being approximately 5'9" tall and about 190 pounds. (RT
74).

On the same day, Los Angeles Police Officer Michael Braun and his partner went to 15611
Superior Street in North Hills, California, in response to a call regarding a man (later identified
as petitioner) in a gold Daewoo sedan "with possibly dynamite or some kind of fireworks
strapped to his chest[.]" (RT 88-89, 93-94). When they arrived, Officer Braun and his partner
parked their vehicle and approached the vehicle in question, which was parked facing towards a
dead end on a cul-de-sac. & (RT 89-91, 109). When Officer Braun was approximately 30 or 35
feet away from the vehicle, he saw petitioner seated in the vehicle, and yelled at petitioner "this
is the police, show me your hands." (RT 91-92), Petitioner appeared startled, quickly looked at
the officers, started the vehicle and accelerated backwards, driving within 10 feet of Officer
Braun, before turning the vehicle around and driving away past a police vehicle driven by Los
Angeles Police Officer Craig Kojima. (RT 92-95).

FOOTNOTES

6 The portion [*6] of Superior Street where petitioner had stopped the stolen car was a
short cul-de-sac with the only exit to the east. (RT 89, 146-47, 154).

Officer Kojima and his partner had driven to 15611 Superior Street to provide back-up to the
responding officers. (RT 145-46). Officer Kojima was in uniform and driving a marked patrol car
with a forward-facing red light. (RT 146). Upon arriving at the location, Officer Kojima and his
partner had pulled their vehicle over to the side of Superior Street just east of Orion Avenue,
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which is the first cross-street when heading east from the cui-de-sac. (RT 146-47, 154).
Seconds after Officer Kojima and his partner arrived, Officer Kojima saw Officer Braun approach
the gold Daewoo sedan, and saw petitioner reverse eastbound on Superior Street, accelerating
backwards past Officer Kojima's vehicle and through the stop signs at Orion Avenue and the
next street, Langdon Avenue, before turning his car forward and heading north on Langdon
Avenue. (RT 148-49, 155, 157).

Officer Kojima activated his red lights and siren, turned his vehicle around and pursued
petitioner, who drove down Langdon Avenue, a residential area, at approximately 80 miles an
hour, ignoring [*7] at least three stop signs on Langdon. (RT 149-50, 157-59). Officer Kojima
pursued petitioner, closing to within approximately 100 feet, before eventually losing petitioner.
(RT 150, 159-61). Officer Kojima lost petitioner because petitioner was driving recklessly
through intersections without slowing, while Officer Kojima had a duty to public safety to slow
down and clear the intersection before proceeding. (RT 160-61).

At about 11:55 a.m., California Highway Patrol Officer ("CHP") Eddie Zubyk, who was in uniform
driving northbound along Interstate 5 in @ marked patrol car equipped with lights and a siren,
noticed a tan four-door Daewoo compact car enter the freeway from the Paxton on-ramp at an
excessive rate of speed — approximately 65-70 miles per hour. (RT 163-65). Officer Zubyk
followed the vehicle, which accelerated to 75 miles per hour and entered the Brand Boulevard
off-ramp before swerving to the left across a gore point, 7 reentering the freeway, accelerating,
and causing other vehicles to take evasive action. (RT 164-65, 191-92). Officer Zubyk activated
his red, blue and yellow overhead emergency lights and siren, but the driver, who was later
determined to be petitioner, [*8] continued to accelerate, changing lanes and using the right
shoulder area to pass other vehicles. (RT 97, 166, 187-89, 245). Officer Zubyk notified his
dispatch center that he was in pursuit of the vehicle, provided its license plate number, and was
informed the car was stolen and the driver was possibly armed and dangerous. (RT 166-67).
Officer Zubyk continued to follow the Daewoo, which reached speeds of over 100 miles per hour
before the vehicle exited on the Roxford off-ramp, slowed down, entered the dirt shoulder
adjacent to the off-ramp to avoid vehicles occupying both off-ramp lanes, and made a right turn
without stopping, even though the traffic light was red. (RT 166-68). Officer Zubyk continued to
pursue the vehicle on surface streets, with the Daewoo reaching speeds of over 75 miles per
hour, making turns as rapidly as possible to avoid the patrol car, and running through at least
three or four stop signs and three red lights. (RT 168-72). Officer Zubyk pursued the vehicle
until it turned on Florentine Street — a dead end. (RT 171-72). At that point, the Daewoo made
a u-turn and accelerated toward the patrol vehicle, with the left side of the Daewoo striking the
front end [*9] of the patrol car and disabling the patrol car's siren. (RT 173, 200-06). The
Daewoo accelerated past the patrol car and drove away with Officer Zubyk in pursuit. (RT 173-
74).

FOOTNOTES

7 Officer Zubyk explained that a gore point is "an area that is painted by white lines basically
separating the off-ramp from the freeway lanes." (RT 165).

Petitioner continued to drive through stop signs and Officer Zubyk eventually lost sight of him
until approaching a small street and seeing the stolen vehicle accelerating directly toward the
patrol car. (RT 174-77). At the last moment, petitioner swerved the stolen vehicle to the right,
striking the front end of the patrol car, jumping a curb and ending up on the front lawn of a
home. (RT 178). Officer Zubyk reversed his patrol car to try and block petitioner's path, and
petitioner backed the stolen vehicle up the home's driveway and then accelerated forward and
again struck the patrol car before the Daewoo came to a stop, with petitioner fleeing the vehicle
and eventually being apprehended by other officers. (RT 178-88).

IV. STANDARD OF REVIEW
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This Court may entertain a petition for writ of habeas corpus "in behalf of a person in custody
pursuant to the judgment [*10] of a State court only on the ground that he is in custody in
violation of the Constitution or laws or treaties of the United States." 28 U.S.C. § 2254(a). A
federal court may not grant an application for writ of habeas corpus on behalf of a person in
state custody with respect to any claim that was adjudicated on the merits in state court
proceedings unless the adjudication of the claim: (1) "resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly established Federal law, as determined by
the Supreme Court of the United States"; or (2) "resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding." 28 U.S.C. § 2254(d). 8 However, the state court need not cite or even be aware of
the controiling Supreme Court cases, "so long as neither the reasoning nor the result of the
state-court decision contradicts them." Early v. Packer, 537 U.S. 3, 8, 123 S. Ct. 362, 154 L. Ed.
2d 263 (2002) (per curiam). '

FOOTNOTES
8 The California Supreme Court's denial of review without comment is generally presumed to
constitute an adjudication on the merits of any federa! claims, thereby subjecting such
claims to review in federal [*11] habeas proceedings. See Harrington v. Richter
("Richter"), 131 S. Ct. 770, 784-85, 178 L. Ed. 2d 624 (2011) ("When a federal claim has
been presented to a state court and the state court has denied relief, it may be presumed
that the state court adjudicated the claim on the merits in the absence of any indication or
state-law procedural principles to the contrary."); Hunter v. Aispuro, 982 F.2d 344, 347-48
(9th Cir. 1992) (California Supreme Court's unexplained denial of habeas petition constitutes

decision on the merits of federal claims subjecting such claims to review in federal habeas
proceedings), cert. denied, 510 U.S. 887, 114 S. Ct. 240, 126 L. Ed. 2d 194 (1993).

"[Cllearly established Federal law" under section 2254(d)(1) is "the governing legal principle or
principles set forth by the Supreme Court at the time the state court renders its decision.”
Lockyer v. Andrade ("Andrade"), 538 U.S. 63, 71-72, 123 S. Ct, 1166, 155 L. Ed. 2d 144
(2003). In the absence of a Supreme Court decision that "squarely addresses the issue" in the
case before the state court, Wright v. Van Patten ("Van Patten"), 552 U.S. 120, 125, 128 S, Ct.
743,169 L. Ed. 2d 583 (2008) (per curiam), or establishes an applicable general principle that
"clearly extend[s]" to the case before a federal habeas court to the extent required [*12] by
the Supreme Court in its recent decisions, Van Patten, 552 U.S. at 123, see also Panetti v.
Quarterman, 551 U.S. 930, 953, 127 S. Ct. 2842, 168 L. Ed. 2d 662 (2007); Carey v. Musladin
("Musladin"), 549 U.S. 70, 76, 127 S. Ct. 649, 166 L. Ed. 2d 482 (2006), a federal habeas court
cannot conclude that a state court's adjudication of that issue resulted in a decision contrary to,
or an unreasonable application of, clearly established Supreme Court precedent. Moses v.
Payne, 555 F.3d 742, 760 (9th Cir. 2009) (citing Van Patten, 552 U.S. at 126).

A state court decision is "contrary to" clearly established federal law if: (1) it applies a rule that
contradicts governing Supreme Court law; or (2) it "'confronts a set of facts . . . materially
indistinguishable™ from a decision of the Supreme Court but reaches a different result. See
Early, 537 U.S. at 8 (quoting Williams v. Taylor, 529 U.S. 362, 405-06, 120 S. Ct. 1495, 146 L.
Ed. 2d 389 (2000)).

Under the "unreasonable application" prong of section 2254(d)(1), a federal court may grant
habeas relief if the state court identifies the correct governing legal principle from the Supreme
Court's decisions but unreasonably applies that principle to the facts of the petitioner's case.
Williams v. Taylor, 529 U.S. at 413.

"In order for a federal court [*13] to find a state court's application of [Supreme Court]
precedent 'unreasonable,’ the state court's decision must have been more than incorrect or
erroneous." Wiggins v. Smith, 539 U.S. 510, 520, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003)
(citation omitted). "The state court's application must have been 'objectively unreasonable.'" Id.
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at 520-21 (citation omitted); see also Clark v. Murphy, 331 F.3d 1062, 1068 (9th Cir.) (under
"unreasonable application” clause, federal habeas court may not issue writ simply because it
concludes in its independent judgment that relevant state court decision applied clearly
established law erroneously or incorrectly; rather, application must be objectively
unreasonable), cert. denied, 540 U.S. 968, 124 S. Ct. 446, 157 L. Ed. 2d 313 (2003). The
habeas petitioner bears the burden of demonstrating the objectively unreasonable nature of the
state court decision in light of controlling Supreme Court authority. Woodford v. Visciotti, 537
U.S. 19, 25, 123 S. Ct. 357, 154 L. Ed. 2d 279 (2002) (per curiam).

In applying these standards, federal courts look to the last reasoned state court decision. See
Davis v. Grigas, 443 F.3d 1155, 1158 (9th Cir. 2006). "Where there has been one reasoned
state judgment rejecting a federal claim, later unexplained orders upholding [*¥14] that
judgment or rejecting the same claim rest upon the same ground." Ylst v. Nunnemaker, 501
U.S. 797, 803, 111 S, Ct. 2590, 115 L. Ed. 2d 706 (1991); see also Gill v. Ayers, 342 F.3d 911,
917 n.5 (9th Cir. 2003) (federal courts "look through" unexplained rulings of higher state courts
to the last reasoned decision). However, to the extent no such reasoned opinion exists, courts
must conduct an independent review of the record to determine whether the state court clearly
erred in its application of controlling federal law, and consequently, whether the state court's
decision was objectively unreasonable. Delgado v. Lewis, 223 F.3d 976, 982 (9th Cir. 2000),
abrogated on other grounds, Andrade, 538 U.S. at 75-76 (2003). The Court must also conduct
an independent review of the record when a habeas petitioner challenges the sufficiency of the
evidence. Jones v. Wood, 114 F.3d 1002, 1008 (Sth Cir. 1997).

Accordingly here, in addressing petitioner's chatlenge to the sufficiency of the evidence
supporting his carjacking and evading an officer convictions, the Court has conducted an
independent review of the record and has considered the reasoning of the California Court of
Appeal — the only state court to issue a reasoned decision [*15] addressing such claims.
(Lodged Doc. A). As to the remainder of petitioner's claims — which have been rejected on the
merits but as to which there is no reasoned state decision — this Court has conducted an
independent review of the record to determine whether the state court clearly erred in its
application of controlling federal law, and consequently, whether the state court's decision was
objectively unreasonable.

V. DISCUSSION

Petitioner claims he is entitled to federal habeas relief based on the following multiple and
somewhat overlapping grounds:

(1) He is actually innocent of carjacking, evading a police officer, and assault on a
peace officer (Ground One);

(2) There was insufficient evidence to sustain his carjacking, evading a police officer
and assault on a peace officer convictions (Ground Two);

(3) CHP officers used excessive force in arresting petitioner in violation of his
Fourth, Eighth and Fourteenth Amendment rights (Ground Three);

(4) He received ineffective assistance of trial counsel in violation of the Fifth, Sixth
and Fourteenth Amendments (Ground Four);

(5) He was denied the effective assistance of counsel and due process of law when
the trial court reappointed previously [*16] dismissed trial counsel during an
improper Marsden 2 hearing in violation of the Fifth, Sixth and Fourteenth
Amendments (Ground Five);

(6) The trial court improperly denied petitioner his right to discharge his attorney
and represent himself in violation of the Fifth, Sixth and Fourteenth Amendments
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(Ground Six);

(7) He was the victim of prosecutorial misconduct and vindictiveness for asserting
his rights in violation of the Sixth and Fourteenth Amendments (Ground Seven);

(8) He was denied a fair trial because the trial judge was biased and denied
petitioner his reciprocal discovery rights, a Marsden hearing, and the right to
represent himself, jury instructions were incomplete, and he did not receive a public
trial in violation of the Fifth, Sixth and Fourteenth Amendments (Ground Eight);

(9) He was denied the right to a fair and impartial jury because jurors gave
intentionally false answers during voir dire, the prosecutor committed misconduct
throughout the trial, and his trial counsel was ineffective in violation of the Fifth,
Sixth and Fourteenth Amendments (Ground Nine);

(10) His sentence violated the Double Jeopardy and Ex Post Facto Clauses,
breached a plea agreement, was excessive [*¥17] and disproportionate, and
contained illegal enhancements, and he received ineffective assistance of counsel at
sentencing in violation of the Sixth, Eighth and Fourteenth Amendments (Ground
Ten);

(11) He was deprived of due process and equal protection of the law when he was
denied a free trial transcript in violation of the Fifth and Fourteenth Amendments
(Ground Eleven);

(12) He was denied the right to testify on his own behalf, present witnesses with
significant probative value, to have his mental state considered, and to have the
jury instructed on his theory of the case in violation of the Fifth, Sixth and
Fourteenth Amendments (Ground Twelve);

(13) He received ineffective assistance of appellate counsel when his appellate
counsel failed to raise the issue of his trial counsel's ineffectiveness and other issues
in violation of the Fifth, Sixth and Fourteenth Amendments (Ground Thirteen); and

(14) There were cumulative errors in violation of the Eighth and Fourteenth
Amendments (Ground Fourteen).

(Petition at 5; Petition Att. at 1-2; Petition Memo at xxxvi-xxxviii and 1-654),

FOOTNOTES

9 People v. Marsden, 2 Cal. 3d 118, 84 Cal. Rptr. 156, 465 P.2d 44 (1970).

Petitioner is not entitled to habeas relief on any of his claims. The [*18] Court notes that the
Petition is rambling, disjointed, repetitive, unfocused and prolix, that it jumps from topic to topic
and that it often combines diverse and unrelated claims under the same heading. Even so, the
Court has read, considered and rejected on the merits all of petitioner's contentions. In so
doing, the Court makes several preliminary determinations.

First, a federal court, in conducting habeas review, is limited to deciding whether a state court
decision violates the Constitution, laws or treaties of the United States. 28 U.S.C. § 2254(a);
Estelle v. McGuire, 502 U.S. 62, 67-68, 112 S. Ct. 475, 116 L. Ed. 2d 385 (1991). Federal
habeas corpus relief "does not lie for errors of state law." Lewis v. Jeffers ("Jeffers"), 497 U.S.
764, 780, 110 S. Ct. 3092, 111 L. Ed. 2d 606 (1990); Estelle v. McGuire, 502 U.S. at 67; see
also Dugger v. Adams, 489 U.S. 401, 409, 109 S. Ct. 1211, 103 L. Ed. 2d 435 (1989) ("[T]he
availability of a claim under state law does not of itself establish that a claim was available
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under the United States Constitution."); Pulley v. Harris, 465 U.S. 37, 41, 104 S. Ct. 871, 79 L.
Ed. 2d 29 (1984) ("A federal court may not issue the writ [of habeas corpus] on the basis of a
perceived error of state law."). Nor may a petitioner "transform a state-law issue into a federal
one merely by asserting [*¥19] a violation of due process." Langford v. Day, 110 F.3d 1380,
1389 (9th Cir.), cert. denied, 522 U.S. 881, 118 S. Ct. 208, 139 L. Ed. 2d 144 (1997). Thus, to
the extent petitioner raises alleged violations of state law, or contends that the trial court
abused its discretion, his claims are not cognizable in this proceeding, and they will not be
further addressed. See Williams v. Borg, 139 F.3d 737, 740 (9th Cir.) (Federal habeas review is
available "only for constitutional violation, not for abuse of discretion."), cert. denied, 525 U.S.
937,119 S. Ct. 353, 142 L. Ed. 2d 292 (1998).

Second, to the extent petitioner has cited constitutional provisions irrelevant to a particular
ground for relief, the Court has ignored the inapposite citation and analyzed the ground under
the appropriate constitutional provision. For example, although petitioner alleges an excessive
force claim under the Fourth, Eighth and Fourteenth Amendments, petitioner's excessive force
claim is properly brought under the Fourth Amendment, and the Court addresses it as such. See
Brosseau v. Haugen, 543 U.S. 194, 197, 125 S. Ct. 596, 160 L. Ed. 2d 583 (2004) ("[C]laims of
excessive force are to be judged under the Fourth Amendment's objective reasonableness
standard.") (citation and internal quotation marks omitted); Albright v. Cliver, 510 U.S. 266,
273,114 S. Ct. 807, 127 L. Ed. 2d 114 (1994) [*20] ("Where a particular amendment
‘provides an explicit textual source of constitutional protection' against a particular sort of
governmental behavior, 'that Amendment . . .' must be the guide for analyzing these claims.")
(quoting Graham v. Connor, 490 U.S. 386, 395, 109'S. Ct. 1865, 104 L. Ed. 2d 443 (1989)).

Third, petitioner repeatedly attempts to support his claims by reference to "transcripts” that
may or may not exist, are not in the Reporter's Transcript on Appeal, and are not included in the
voluminous exhibits petitioner has submitted. Since the Court has not been provided with these
"transcripts," petitioner cannot rely on them to provide evidentiary suppert for his claims. If
petitioner wishes the Court to consider these "transcripts,” he must lodge them with any
Objections he files to this Report and Recommendation. Absent the lodging of such "transcripts"
by petitioner, the Court will assume no such "transcripts” exist.

With the foregoing in mind, the Court addresses petitioner's contentions, albeit in a different
order and manner than presented by petitioner for ease of analysis.

A. Petitioner is Not Entitled to Federal Habeas Relief on His Sufficiency of the Evidence
Claims

In Ground Two, petitioner contends [*21] there was insufficient evidence to support his
carjacking, evading a peace officer and assault on a peace officer convictions. (Petition at 5;
Petition Att. at 1; Petition Memo at 13-105).

To review the sufficiency of the evidence in a habeas corpus proceeding, the Court must
determine whether "'any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt." Jeffers, 497 U.S. at 781 (citation omitted; emphasis
original); Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979). All
evidence must be considered in the light most favorable to the prosecution, Jeffers, 497 U.S. at
782; Jackson, 443 U.S. at 319, and if the facts support conflicting inferences, reviewing courts
"must presume ? even if it does not affirmatively appear in the record — that the trier of fact
resolved any such conflicts in favor of the prosecution, and must defer to that resolution.”
Jackson, 443 U.S. at 326; McDaniel v. Brown, 130 S. Ct. 665, 673, 175 L. Ed. 2d 582 (2010).
Furthermore, federal courts reviewing a state prisoner's habeas petition must "apply the
standards of Jackson with an additiona! layer of deference.” Juan H. v. Allen, 408 F.3d 1262,
1274 (9th Cir. 2005), cert. denied, 546 U.S. 1137, 126 S. Ct. 1142, 163 L. Ed. 2d 1000 (2006);
[*22] Briceno v. Scribner, 555 F.3d 1069, 1078 (9th Cir. 2009). These standards are applied
to the substantive elements of the criminal offenses under state law. Jackson, 443 U.S. at 324
n.16; Chein v. Shumsky, 373 F.3d 978, 983 (9th Cir.) (en banc), cert. denied, 543 U.S. 956,
125 S. Ct. 415, 160 L. Ed. 2d 318 (2004).
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1. Carjacking

Under California law, carjacking is: (1) the felonious taking of a motor vehicle in the possession
of another; (2) from his or her person or immediate presence; (3) against his or her will; (4)
with the intent to either permanently or temporarily deprive the person in possession of the
motor vehicle of his or her possession; (5) accomplished by means of force or fear. P.C. § 215
(a) (2000); People v. Medina, 41 Cal. 4th 685, 693, 61 Cal. Rptr. 3d 677, 161 P.3d 187 (2007);
see also People v. Magallanes, 173 Cal. App. 4th 529, 534, 92 Cal. Rptr. 3d 751 (2009) (same).

Petitioner contends there was insufficient evidence to support his carjacking conviction because
there is no evidence he took the vehicle from the victim by force or fear. (Petition Memo at 15-
20). The California Court of Appeal, the last state court to issue a reasoned decision addressing
this claim, rejected the claim on its merits. (Lodged Doc. A at 2-4). Noting that the elements.
and language [*23] of the carjacking statute are virtually identical to those of the robbery
statute, P.C. § 211, and that principles applicable to robbery are relevant to carjacking, the
Court of Appeal stated:

In the robbery context, it is well-established that fear may be inferred from the
surrounding circumstances. Fear may be shown by proof of conduct, words or
circumstances reasonably calculated to produce fear. The robber need not assault
or verbally threaten the victim, nor need he use or display a weapon.

In [People v. Brew, 2 Cal. App. 4th 99, 2 Cal. Rptr. 2d 851 (1991)], the defendant
pretended to purchase an item at a drugstore. While the cashier was placing Brew's
money into her cash register, Brew stepped into the cashier's work area and stood
two and one-half to three feet from her. Brew's actions intimidated the cashier, who
moved away from the open cash drawer, thereby permitting Brew to take money
and checks from the drawer. Although Brew never displayed a weapon, touched the
cashier, or said anything threatening to her, the appellate court found sufficient
evidence that the money was taken through fear or intimidation.

Simitarly, [petitioner] intimidated Guzman by entering her car as she sat at a stop
light. [*24] At best, his behavior was bizarre and socially unacceptable. In the Los
Angeles area, however, an uninvited entry by a stranger into an occupied car is
most likely to be the first step in a carjacking or attempted carjacking. The
prevalence of carjackings and the public's awareness of the crime establishes the
psychological backdrop against which [petitioner's] conduct must be evaluated. A
reasonable trier of fact could readily conclude that [petitioner's] sudden, surprise
entry into Guzman's car and his refusal to leave it when she ordered him to do so
were reasonably calculated to produce fear. There can be little doubt that
[petitioner’s] conduct actually placed Guzman in fear of death or injury. She
testified that when [petitioner] entered her car, she got out as fast as she could
because she was frightened. Indeed, she got out so quickly that she did not shift
her car into park, put on the emergency brake, or take her briefcase, which
contained her wallet.

[Petitioner's] arguments on appeal that Guzman's fear may have been based on a
fear of being late to work or that [petitioner] would stain the car's upholstery fait to
explain why Guzman would abandon her car and wallet. Abandoning [*25] her car
could only make Guzman later for work and would not prevent [petitioner] from
staining the upholstery. [Petitioner's] further argument that Guzman left the car
before [petitioner] could explain himself is based upon speculation that [petitioner]
would have explained himself and that the explanation would have been innocuous.
As [petitioner] did not testify, nothing in the record suggests an innocuous
explanation for his conduct. [Petitioner's] remarkably swift transfer to the driver's
seat and rapid departure with the car provides strong evidence that [petitioner]

http://www lexis.com/research/retrieve? m=2e209992735¢338d70c01cd011071122&csve...  8/12/2011



Get a Document - by Citation - 2011 U.S. Dist. LEXIS 53203 Page 10 of 49

intended to either take the car from Guzman or commandeer it while kidnapping
Guzman.

We conclude substantial evidence supports [petitioner's] carjacking conviction.

(Lodged Doc. A at 3-4) (internal citations omitted).

This Court agrees with findings and analysis of the Court of Appeal. Although petitioner argues
that there was no evidence he expressly threatened the victim, was armed, or used force
against her, under California law, "[t]he requisite fear need not be the result of an express
threat or the use of a weapon." People v. Morehead, 191 Cal. App. 4th 765, 119 Cal. Rptr. 3d
680, 688 (2011); 9 Magallanes, 173 Cal. App. 4th at 534; [*26] Lavea v. Woodard, 555 F.
Supp. 2d 1036, 1041 (N.D. Cal. 2008). Rather, the element of fear "is satisfied when there is
sufficient fear to cause the victim to comply with the unlawful demand for [her] property."
People v. Bordelon, 162 Cal. App. 4th 1311, 1319, 77 Cal. Rptr. 3d 14 (2008); Morehead, 119
Cal. Rptr. 3d at 688; Lavea, 555 F. Supp. 2d at 1041. "It 'makes no difference whether the fear
is generated by the perpetrator's specific words, or actions designed to frighten, or by the
circumstances surrounding the taking itself." Lavea, 555 F. Supp. 2d at 1042 (quoting People v.
Flynn, 77 Cal. App. 4th 766, 772, 91 Cal. Rptr. 2d 902 (2000)).

FOOTNOTES

10 Morehead and several other cases cited herein involve robbery rather than carjacking
convictions. Nevertheless, California cases apply principles relevant to robbery in assessing
carjacking convictions. In re Travis W., 107 Cal. App. 4th 368, 376-77, 132 Cal. Rptr. 2d
135 (2003), cert. denied, 540 U.S. 1010, 124 S. Ct. 548, 157 L. Ed. 2d 420 (2003); People
V. Gray, 66 Cal. App. 4th 973, 984, 78 Cal. Rptr. 2d 191 (1998).

Here, the victim was sitting alone in her vehicle, which was stopped at a stoplight, when she
was suddenly confronted by petitioner who was concededly under the influence of drugs
(Petition Memo at 17) and who aggressively opened the front passenger [*27] side door of her
car and clambered into the vehicle despite the victim's best efforts to stop him opening the door
and her commands to get out of her car. Faced with this unwanted intrusion, the victim
frantically abandoned her vehicle without stopping the engine, putting the car in park, or taking
her purse because she was afraid. 1! Once the victim exited the car, petitioner immediately
drove away in her vehicle. "Under the circumstances, [the victim's] fear was not irrational or
unreasonable[,]" Lavea, 555 F. Supp. 2d at 1042, and viewing the evidence in the light most
favorable to the prosecution, Jeffers, 497 U.S. at 782; Jackson, 443 U.S. at 319, the evidence
set forth herein is more than sufficient for a rational trier of fact to have found beyond a
reasonable doubt that the victim was placed in sufficient fear to satisfy the requirements of P.C.
§ 215. See Lavea, 555 F. Supp. 2d at 1042-43 ("[T]here was sufficient evidence that the car
was taken by fear to support the verdict on the carjacking” when petitioner approached the
victim, opened her car door, and said "Give me the key[,]" which the victim did because she
was afraid); Magallanes, 173 Cal. App. 4th at 534 ("The evidence [*28] that the carjacking
was accomplished by the use of fear was sufficient to support defendant's conviction"” when
defendant got into the driver's seat of the victim's car and attempted.tc drive away as the
victim leaned into the backseat to put her son into his child car seat, causing the victim to fear
for her safety and pull her son out of the car); People v. Brew, 2 Cal. App. 4th 99, 104, 2 Cal.
Rptr. 2d 851 (1991) (sufficient evidence supported finding offense was committed through fear
when defendant, who smelled of alcohol, approached cashier, and "without saying anything,
interjected himself physically between [the cashier] and the cash register drawer causing the
cashier to step back in fear™).

FOOTNOTES
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11 Although the victim did not specifically state it was petitioner's actions that had terrified
her, it was certainly reasonable for the jury to make this inference based on the facts
presented. See United States v. Bernhardt, 840 F.2d 1441, 1448 (9th Cir.) ("[I]t is the jury's
exclusive function to . . . draw reasonable inferences from proven facts."), cert. denied sub
nom., McCarthy v. United States, 488 U.S. 954, 109 S. Ct. 389, 102 L. Ed. 2d 379 (1988).
Therefore, petitioner's absurd argument that "[s]he may have been 'afraid' that having
[*29] to deal with petitioner would cause her to be late for work" or "his sitting down would
stain her seat upholstery" (Petition Memo at 17) is without merit. Moreover, the California
Court of Appeal pointed out the frivolousness of this argument by noting that "[a]bandoning
her car could only make [the victim] later for work and would not prevent [petitioner] from
staining the upholstery." (Lodged Doc. A at 4).

Based upon an independent review of the record and the California Court of Appeal's decision on
direct review, this Court concludes that the California Supreme Court's rejection of this
sufficiency of the evidence claim was not contrary to, and did not involve an unreascnable
application of, clearly established federal law, and was not based on an unreasonable
determination of the facts in tight of the evidence presented. Accordingly, petitioner is not
entitled to federal habeas relief on this claim.

2. Evading an Officer

California V.C.§ 2800.2, "makes it a crime for a motorist to flee from, or attempt to elude, a
pursuing peace officer's vehicle in 'violation of [V.C. §] 2800.1"' and "in a willful or wanton
disregard for the safety of persons or property.” People v. Hudson, 38 Cal. 4th 1002, 1007, 44
Cal. Rptr. 3d 632, 136 P.3d 168 (2006). [*30] Section 2800.1 criminalizes the actions of;

Any person who, while operating a motor vehicle and with the intent to evade,
willfully flees or otherwise attempts to elude a pursuing peace officer's motor
vehicle . . . if all of the following conditions exist: [{] (1) The peace officer's motor
vehicle is exhibiting at least one lighted red lamp visible from the front and the
person either sees or reasonably should have seen the lamp. [§] (2) The peace
officer's motor vehicle is sounding a siren as may be reasonably necessary. [1] (3)
The peace officer's motor vehicle is distinctively marked. [1] (4) The peace officer's
motor vehicle is operated by a peace officer . . . and that peace officer is wearing a
distinctive uniform.

V.C. § 2800.1(a) (2000); see also Hudson, 38 Cal. 4th at 1008 (Section 2800.1(a) "requires four
distinct elements, each of which must be present: (1) a red light, (2) a siren, (3) a distinctively
marked vehicle, and (4) a peace officer in a distinctive uniform.") (citation omitted). A "willful or
wanton disregard for the safety of persons or property" may be shown "by proof of property
damage or by proof that the defendant committed three Vehicle Code violations." People v.
Pinkston, 112 Cal. App. 4th 387, 392, 5 Cal. Rptr. 3d 274 (2003), [*31] cert. denied, 541 U.S.
1030, 124 S. Ct. 2106, 158 L. Ed. 2d 712 (2004); V.C. § 2800.2(b) (2000).

Petitioner contends the evidence was insufficient to support his conviction for violating V.C. §
2800.2 because there was no evidence suggesting he was aware of any police officers' presence
and attempted to elude them or that he saw or reasonably should have seen the red lights from
Officer Kojima's vehicle. (Petition at 5; Petition, Att. at 1; Petition Memo at 21-42). The
California Court of Appeal, the last state court to issue a reasoned decision addressing this
claim, rejected the claim on the merits, reasoning:

The evidence showed two police chases potentially supporting the Vehicle Code
section 2800.2 charge and conviction. Because the evidence did not show that
Officer Zubyk's patrol car exhibited at least one lighted red lamp visible from the
front, as required by Vehicle Code section 2800.1, subdivision (a)(1), the chase by
Zubyk cannot support [petitioner's] evasion conviction. 12 With respect to the
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remaining chase, [petitioner] argues there was no evidence he saw or reasonably
should have seen the red lights on Officer Kojima's car. [{] Although there was no
evidence [petitioner] actually saw the red lights on [*32] Kojima's car, the jury
could reasonably conclude he reasonably should have seen them. [Petitioner]
looked directly at the officers who approached him on foot and ordered him to put
his hands up. His startled expression and speedy departure after encountering them
establishes that he saw the officers and realized their attention was focused upon
him. Because [petitioner] fled from the officers, instead of complying with their
instructions to put his hands up, the jury could reasonably infer [petitioner]
intended to escape from the officers. As he drove away from those officers,
[petitioner] drove straight toward Kojima's marked police car. The jury could
reasonably infer he saw Kojima's car, realized it was a police car, and its presence
was related to that of the officers who approached him on foot. The jury could
further reasonably infer that [petitioner's] apparent desire to escape from the
officers would cause him to look at Kojima's car to see whether it was following him.
Although Kojima did not immediately activate his siren or red lights, he did so early
in the pursuit, as soon as [petitioner] ran two stop signs on the same street, one
block apart. Thus, Kojima was following [*33] [petitioner] with his red lights
activated before [petitioner] began making turns or "duck[ing] down behind
corners.” The evidence therefore supports an inference that [petitioner] reasonably
should have seen the red lights on Kojima's police car.

(Lodged Doc. A at 6-7) (footnote added; footnote and citations omitted).

FOOTNOTES

12 The Court disagrees with this conclusion. As discussed above, Officer Zubyk testified his
overhead lights, which were red, blue and yellow in color, were activated during his pursuit
of petitioner (RT 166, 189), and the jury could reasonably determine that the red light was
visible from the front based on the pictures of Officer Zubyk's distinctively marked patrol car
that were entered into evidence (RT 117, 203, 215, 227-28, 238, 256, 261) and that
petitioner reasonably should have seen the red lamp based on Officer Zubyk's testimony.
See Darling v. Cate, 2010 U.S. Dist. LEXIS 58090, 2010 WL 2404694, *7 (C.D. Cal. Apr. 23,
2010), adopted as modified, 2010 U.S. Dist. LEXIS 58089 , 2010 WL 2403047 (C.D. Cal.
Jun, 11, 2010); People v. Copass, 180 Cal. App. 4th 37, 41, 102 Cal. Rptr. 3d 476 (2009).

Petitioner argues that the evidence was insufficient ta support his convictions because he
assertedly was not aware of any police officer presence before, [*¥34] during or after the first
police pursuit. *3 (Petition Memo at 38-39). However, the evidence presented at trial supports a
contrary inference consistent with the jury's verdict. Officer Braun testified that when he and his
partner approached petitioner and identified themselves, petitioner appeared startled, looked at
the two officers, and quickiy started the stolen Daewoo and drove away from the officers,
reversing the stolen vehicle eastbound on Superior Street, driving past Officer Kojima 14 and
through stop signs at Orion Avenue and Langdon Avenue before backing slightly southbound on
Langdon Avenue, stopping, and heading northbound on Langdon Avenue. (RT 91-95, 148-49,
157-58). When petitioner passed Officer Kojima, Officer Kojima turned his vehicle around and
activated the police car's red lights and siren as soon as petitioner failed to stop at the second
stop sign. (RT 149-50, 158). Officer Kojima then pursued petitioner, but was unable to get
closer than 100 feet to petitioner. (RT 159). Under these circumstances, from which it is evident
that petitioner desired to avoid police contact, it was reasonable for the jury to infer that
petitioner would look at Officer Kojima's [*35] marked police car to see if it was following him,
and cbserve the red lights and hear the siren Officer Kojima had activated. See Walters v.
Maass, 45 F.3d 1355, 1358 (Sth Cir. 1995) ("Circumstantial evidence and inferences drawn from
it may be sufficient to sustain a conviction.™) (citation omitted); Copass, 180 Cal. App. 4th at 41
(reasonable inference that defendant who drove at high rate of speed and took evasive action
as officer approached was aware of the pursuit). Moreover, Officer Kojima's testimony about
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petitioner's erratic driving, including driving through a residential area at approximately 80
miles per hour and ignoring at least three stop signs (RT 149-50, 157-59), provided sufficient
evidence to support a determination that petitioner acted with a willful or wanton disregard for
the safety of persons or property. V.C. § 2800.2(b) (2000); Copass, 180 Cal. App. 4th at 42.

FOOTNOTES

13 Even if the California Court of Appeal correctly determined the chase involving Officer
Zubyk cannot support petitioner's evasion conviction, the conviction must nevertheless be
upheld if supported by sufficient evidence derived from the chase involving Officer Kojima.
See Griffin v. United States, 502 U.S. 46, 59-60, 112 S. Ct. 466, 116 L. Ed. 2d 371 (1991)
[*¥36] (A verdict may not be negated ""merely on the chance . . . that the jury convicted on
a ground that was not supported by adequate evidence when there existed alternative
grounds for which the evidence was sufficient.') (citation omitted); Keating v. Hood, 191
F.3d 1053, 1062 (9th Cir. 1999) ("When two theories are presented to a jury and one is
factually insufficient, a conviction may be upheld, because a jury is 'equipped to analyze the
evidence' and so a court may assume that it rested its verdict on the ground that the facts
supported.") (citation omitted; emphasis in original), cert. denied, 531 U.S. 824, 121 S. Ct.
69, 148 L. Ed. 2d 34 (2000), overruled on other grounds by, Payton v. Woodford, 346 F.3d
1204 (9th Cir. 2003) (en banc), reversed by, Brown v. Payton, 544 U.S. 133, 125 S. Ct.
1432, 161 L. Ed. 2d 334 (2005).

14 There is no dispute that Officer Kojima was wearing a distinctive uniform and in a
distinctly marked police vehicle that was equipped with a forward-facing red light. (RT 146;
see also Petition Memo at 40 (conceding "Officer Kojima was wearing a distinctive uniform"
and driving a "marked police vehicle")).

Petitioner also contends that the evidence was insufficient to support his convictions because
Officers Braun and Kojima assertedly [*37] lied during their testimony. (Petition Memo at 21-
36). However, a federal court in a habeas corpus proceeding cannot redetermine the credibility
of witnesses when the demeanor of the witnesses was not observed by the federal court.
Marshall v. Lonberger ("Lonberger™"), 459 U.S. 422, 434, 103 S. Ct. 843, 74 L. Ed. 2d 646
(1983). "The reviewing court must respect the province of the jury to determine the credibility
of witnesses, resolve evidentiary conflicts, and draw reasonable inferences from proven facts by
assuming that the jury resolved all conflicts in @ manner that supports the verdict." Jones v.
Wood, 114 F.3d at 1008 (quoting Walters, 45 F.3d at 1358).

Based upon an independent review of the record and the California Court of Appeal's decision on
direct review, this Court concludes that the California Supreme Court's rejection of this
sufficiency of the evidence claim was not contrary to, and did not involve an unreasonable
application of, clearly established federal law, and was not based on an unreasonable
determination of the facts in light of the evidence presented. Accordingly, petitioner is not
entitled to federal habeas relief on this claim.

3. Assaulting a Police Officer with a Deadly Weapon

At the time [*38] of petitioner's offenses, P.C. § 245(c) punished "an assault with a deadly
weapon or instrument, other than a firearm, or by any means likely to produce great bodily
injury upon the person of a peace officer or firefighter . . . when the peace officer or firefighter
is engaged in the performance of his or her duties," and when the defendant "knows or
reasonably should know that the victim is a peace officer or firefighter engaged in the
performance of his or her duties.” P.C. § 245(c) (2000). A deadly weapon as used in P.C. § 245
"is 'any object, instrument, or weapon which is used in such a manner as to be capable of
producing and likely to produce, death or great bodily injury[,]'" People v. Aguilar, 16 Cal. 4th
1023, 1028-29, 68 Cal. Rptr. 2d 655, 945 P.2d 1204 (1997) (citation omitted); People v.
Lochtefeld, 77 Cal. App. 4th 533, 538-39, 91 Cal. Rptr. 2d 778 (2000), such as a vehicle. See,
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e.g., Pecple v. Russell, 129 Cal. App. 4th 776, 782, 28 Cal. Rptr. 3d 862 (2005) ("The law
makes clear a person who operates or drives a vehicle in an attempt to injure another person
has committed assault with a deadly weapon, to wit, the car."); People v. Wright, 100 Cal. App.
4th 703, 706, 123 Cal. Rptr. 2d 494 (2002) ("[A]ny operation of a vehicle by a person knowing
facts that would lead a [*39] reasonable person to realize a battery will probably and directly
result may be charged as an assault with a deadly weapon.").

The testimony of a single witness is sufficient to uphold a conviction. United States v. Larios,
640 F.2d 938, 940 (9th Cir. 1982). Here, viewing the evidence presented in the light most
favorable to the prosecution, Officer Zubyk's testimony that petitioner on three occasions drove
the stolen Daewoo directly at Officer Zubyk's patrol car and crashed into it (RT 173, 177-78,
180-81, 200-06) more than suffices to support petitioner's three P.C. § 245(c) convictions. See
Ney v. Yates, 2008 U.S. Dist. LEXIS 120754, 2008 WL 2490398, *9 (E.D. Cal. June 17, 2008)
(sufficient evidence supported conviction for violating P.C. § 245(c) when petitioner reversed
vehicle and drove directly backwards towards officer, who was standing directly behind vehicle
and had to quickly jump out of the way to avoid being hit).

Nevertheless, petitioner contends there is insufficient evidence to support his conviction because
he was voluntarily intoxicated and suffering from a "blackout" and therefore could not have
formed the intent necessary to violate P.C. § 245(c). (Petition Memo at 43-47). Petitioner's
argument [*40] is specious since evidence of voluntary intoxication, even if it induced
unconsciousness, cannot negate the general intent necessary to violate P.C. § 245(c). See
People v. Boyer, 38 Cal. 4th 412, 469, 42 Cal. Rptr. 3d 677, 133 P.3d 581 (2006) (voluntary
intoxication not a defense to crime, but can prevent formation of any specific intent requisite to
offense at issue) (emphasis added), cert. denied, 549 U.S. 1021, 127 S. Ct. 556, 166 L. Ed. 2d
413 (2006); People v. Hood, 1 Cal. 3d 444, 458-59, 82 Cal. Rptr. 618, 462 P.2d 370 (1969)
(evidence of intoxication not appropriate for consideration in determining whether defendant
committed assault with deadly weapon on peace officer); see also P.C. § 22 (a) ("No act
committed by a person while in a state of voluntary intoxication is less criminal by reason of his
or her having been in that condition. Evidence of voluntary intoxication shall not be admitted to
negate the capacity to form any mental states for the crimes charged, including, but not limited
to, purpose, intent, knowledge, premeditation, deliberation, or malice aforethought, with which
the accused committed the act."); People v. Brown, 46 Cal. 3d 432, 444 n.7, 250 Cal. Rptr.
604, 758 P.2d 1135 (1988) ("'As a matter of public policy, defendant's voluntarily becoming
intoxicated to the extent of his being unable [*41] to perceive the identities of uniformed
peace officers driving marked patro! cars with lights and sirens operating is sufficiently culpabie
conduct to warrant criminal liability for the crime of assauit with a deadly weapon on a police
officer.”) (citation omitted), cert. denied, 489 U.S. 1059, 109 S. Ct. 1329, 103 L. Ed. 2d 597
(1989).

Petitioner also argues the evidence is insufficient to support his P.C. § 245(c) convictions
because Officer Zubyk lied during his testimony, falsely stating, among other things, that
petitioner rammed Officer Zubyk's police car when it was Officer Zubyk who acted outside the
scope of his duties in ramming the stolen Daewoo. (Petition Memo at 48-105); see also People
v. White, 101 Cal. App. 3d 161, 164, 161 Cal. Rptr. 541 (1980) ("[W]here excessive force is
used in making what otherwise is a technically lawful arrest, the arrest becomes unlawful and a
defendant may not be convicted of an offense which requires the officer to be engaged in the
performance of his duties."). There is no merit to this argument. The jury was specifically
instructed that "[iln a prosecution for violation of [P.C. §] 245(c)[,] the People have the burden
of proving beyond a reasonable doubt that the peace officer was engaged in [*¥42] the
performance of his duties” and "[a] peace officer is not engaged in the performance of his duties
if he . .. uses unreasonable or excessive force in making or attempting to make the arrest [or]
detention.” (CT 178; RT 316-17). The jury is presumed to have followed the trial court's
instructions. Weeks v. Angelone, 528 U.S. 225, 234, 120 S. Ct. 727, 145 L. Ed. 2d 727 (2000).
In light of the jury's conviction of petiticner, the Court must presume that the jury found Officer
Zubyk to be credible and rejected petitioner's argument that it was Officer Zubyk who struck the
stolen Daewoo in his police vehicle. (See RT 281-89). It was the jury's province to assess Officer
Zubyk's credibility, and this Court cannot second-guess that determination,
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The California Supreme Court's rejection of this claim was not contrary to, or an unreasonable
application of, clearly established federal law, and did not involve an unreasonable
determination of the facts in light of the evidence presented. Accordingly, petitioner is not
entitled to habeas relief on this claim.

B. Petitioner is Not Entitled to Federal Habeas Relief on His Actual Innocence Claim

In Ground One, petitioner contends he is actually innocent of carjacking, evading a

[*43] police officer, and assault on a peace officer because: (1) he had blacked out due to
voluntary intoxication and therefore could not form the requisite intent necessary to commit the
crimes; and (2) exculpatory evidence supports his innocence. (Petition Memo at 1-13).

1. Pertinent Law

The United States Supreme Court has expressly left open the question of whether a
freestanding claim of actual innocence is cognizable on federal habeas review. See District
Attorney's Office v. Osborne ("Osborne"), 129 S. Ct. 2308, 2321, 174 L. Ed. 2d 38 (2009)
(whether federa! constitutional right to be released upon proof of "actual innocence" exists "is
an open question"); House v. Bell, 547 U.S. 518, 554-55, 126 S. Ct. 2064, 165 L. Ed. 2d 1
(2006) (declining to resolve whether freestanding actual innocence claim can be maintained);
Herrera v. Collins, 506 U.S. 390, 417, 113 S. Ct. 853, 122 L. Ed. 2d 203 (1993) (assuming
without deciding "that in a capital case a truly persuasive demonstration of 'actual innocence'
made after trial would render the execution of a defendant unconstitutional, and warrant federal
habeas relief if there were no state avenue open to process such a claim").

The Ninth Circuit has assumed that freestanding actual innocence claims are cognizable in both
capital [*44] and non-capital cases, and has articulated a minimum standard of proof
applicable to such claims. Carriger v, Stewart, 132 F.3d 463, 476 (9th Cir. 1997) (en banc),
cert. denied, 523 U.S. 1133, 118 S. Ct. 1827, 140 L. Ed. 2d 963 (1998). "[A] habeas petitioner
asserting a freestanding innocence claim must go beyond demonstrating doubt about his guilt,
and must affirmatively prove that he is probably innocent." Id. (citing Herrera, 506 U.S. at 442-
44 (Blackmun, J., dissenting)). The petitioner's burden in such a case is "'extraordinarily high'"
and requires a showing that is "'truly persuasive." Id. (quoting Herrera, 506 U.S. at 417); see
also Spivey v, Rocha, 194 F.3d 971, 979 (9th Cir.1999) (denying habeas relief where "the
totality of the new evidence [did] not undermine the structure of the prosecution's case"), cert.
denied, 531 U.S. 995, 121 S. Ct. 488, 148 L. Ed. 2d 461 (2000); Swan v. Peterson, 6 F.3d
1373, 1384-85 (Sth Cir. 1993) (denying habeas relief where newly discovered evidence did not
contradict materially the evidence presented at trial, did not demonstrate that the state's
evidence was false, and was merely equivocal), cert. denied, 513 U.S. 985, 115 S. Ct. 479, 130
L. Ed. 2d 393 (1994).

2. Analysis

To the extent petitioner intends to assert a freestanding actual innocence [*45] claim, he is
not entitled to relief because, as noted above, the United States Supreme Court has expressly
left open the question of whether a freestanding actual innocence claim based on newly
discovered evidence constitutes grounds for habeas relief in a non-capital case. Osborne, 129 S.
Ct. at 2321. In the absence of Supreme Court authority establishing the cognizability of a
freestanding actual innocence claim on federal habeas review, the California Supreme Court's
rejection of petitioner's freestanding actual innocence claim cannot be contrary to, or involve an
unreasonable application of, "clearly established" Supreme Court authority. See Musladin, 549
U.S. at 77 {"Given the lack of holdings from this Court regarding the [issue in dispute], it cannot
be said that the state court 'unreasonabl[y] appli[ed] clearly established Federal law.™) (quoting
28 U.5.C. § 2254(d)(1)); Brewer v. Hall, 378 F.3d 952, 955 (9th Cir.) ("If no Supreme Court
precedent creates clearly established federal law relating to the legal issue the habeas petitioner
raised in state court, the state court's decision cannot be contrary to or an unreasonable
application of clearly established federal law.") [¥46] (citation omitted), cert. denied, 543 U.S.
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1037, 125 S. Ct. 814, 160 L. Ed. 2d 602 (2004).

Even assuming petitioner's claim is cognizable, petitioner is not entitled to relief because the
evidence he presents does not affirmatively prove that he is probably innocent. Although
petitioner contends he was voluntarily intoxicated and in a "blackout" state while he committed
his crimes, as discussed above, evidence of voluntary intoxication, even if it induced
unconsciousness, cannot negate the general intent required for assaulting a police officer in
violation of P.C. § 245(c). Boyer, 38 Cal. 4th at 469; Brown, 46 Cal. 3d at 444 n.7; Hood, 1 Cal.
3d at 458-59; P.C. § 22 (a).

Furthermore, while evidence of intoxication may be relevant to a determination of whether
petitioner "actually formed a required specific intent," P.C. § 22(b), such as the specific intent
required to violate P.C. § 215(a) or V.C. § 2800.2(a), see Reneau v. Evans, 2009 U.S. Dist.
LEXIS 105764, 2009 WL 3806264, *11 (C.D. Cal. Nov. 12, 2009) ("Vehicle Code § 2800.2(a)
requires that a person have the specific intent to evade an officer . . . [and] voluntary
intoxication can be relevant to whether a defendant formed the specific intent for a particular
crime."); Juarez v. Adams, 2008 U.S. Dist. LEXIS 108026, 2008 WL 5481118, *5, *9 (C.D. Cal.
Sep. 10, 2008) [*47] (carjacking requires specific intent "'to either permanently or temporarily
deprive the person in possession of the motor vehicle of his or her possession'" and "evidence of
voluntary intoxication is relevant 'to the extent it bears upon the question whether the
defendant actually had the requisite specific mental state required for commission of the crimes
at issue.'") (citations and emphasis omitted), adopted as modified, 2009 U.S. Dist. LEXIS 1043,
2009 WL 57528 (C.D. Cal. Jan. 8, 2009), the evidence petitioner presents, ‘including his own
self-serving statements about his mental state, 1° and the declaration of Gary Fowler (Petition
Ex. D), are simply insufficient to meet the "extraordinarily high" standard of showing petitioner
is probably innocent of carjacking or evading a police officer. See also Turner v, Calderon, 281
F.3d 851, 881 (9th Cir. 2002) ("'[S]elf-serving statements by a defendant that his conviction
was constitutionally infirm are insufficient to overcome the presumption of regularity accorded
state convictions.'™) (quoting Cuppett v. Duckworth, 8 F.3d 1132, 1139 (7th Cir. 1993) (en
banc), cert. denied, 510 U.S. 1180, 114 S, Ct. 1226, 127 L. Ed. 2d 571 (1994)); Reneau, 2009
U.S. Dist. LEXIS 105758, 2009 WL 3806264 at *11-*12 (no [*48] reasonable probability that
jury would have concluded that evidence of petitioner's voluntary intoxication negated
petitioner's specific intent to evade officer when facts underlying pursuit clearly demonstrated
petitioner's specific intent to evade officer).

FOOTNOTES

15 Moreover, petitioner's claim that he was in a "blackout" state while committing the crimes
is belied by his argument that Officers Kojima and Zubyk testified untruthfully about their
pursuits of petitioner, an argument petitioner attempts to support by providing his own
detailed recollections of the route the police chase took. (See, e.g., Petition Memo at 33-34,
48-49),

Nor does the other new evidence petitioner cites demonstrate petitioner is actually innocent. For
instance, the insurance and police reports petitioner cites (Petition Memo, at 4; Petition Exs. ],
Q), provide absolutely no support for his actual innocence claim. Likewise, the declaration of
Kathy Wells, a neighbor of petiticner's parents, who states she saw the end of the police pursuit
on television and saw petitioner beaten by the police (Petition Memo at 5; Petition Ex. D
(Declaration of Kathy Wells ("Wells Decl.")), simply does not in any manner demonstrate

[*49] petitioner's innocence of the charges against him. In short, even assuming an actual
innocence claim is cognizable on federal habeas review, the "new evidence" petitioner proffers
falls well short of meeting the "extraordinarily high" threshold of demonstrating that petitioner is
"probably innocent."

The California Supreme Court's rejection of petitioner's actual innocence claim was not contrary
to, or an objectively unreasonable application of, any clearly established federal law, and did not
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involve an unreasonable determination of the facts in light of the evidence presented.
Accordingly, petitioner is not entitied to habeas relief on this claim.

C. Petitioner Is Not Entitled to Federal Habeas Relief on His Excessive Force Claim

In Ground Three, petitioner contends CHP officer Edwin Olavi used excessive force in
apprehending petitioner in violation of petitioner's Fourth Amendment rights. (Petition at 5;
Petition Att. at 1; Petition Memo at 145-66). 16 However, this claim does not merit federal
habeas relief since an "illegal arrest or detention does not void a subsequent conviction."
Gerstein v. Pugh ("Pugh"), 420 U.S. 103, 119, 95 S. Ct. 854, 43 L. Ed. 2d 54 (1975) (citations
omitted ); see also United States v. Crews, 445 U.S. 463, 474, 100 S. Ct. 1244, 63 L. Ed. 2d 537
(1980) [*50] ("An illegal arrest, without more, has never been viewed as a bar to subsequent
prosecution, nor as a defense to a valid conviction.") (citations omitted).

FOOTNOTES

16 Petitioner also engages in a lengthy disquisition repeating his allegations that Officer
Zubyk used excessive force in attempting to arrest petitioner. (Petition Memo at 111-44),
However, these allegations are discussed above and that analysis will not be repeated here.

The California Supreme Court's rejection of this claim was not contrary to, or an objectively
unreasonable application of, any clearly established federal law, and did not involve an
unreasonable determination of the facts in light of the evidence presented. Accordingly,
petitioner is not entitled to habeas relief on this claim.

D. The Trial Court's Denial of Petitioner's Alleged Motion to Represent Himself Does
Not Merit Habeas Relief

In Ground Six, petitioner contends he was denied his Sixth Amendment right to represent
himself at trial in violation of Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d
562 (1975). (Petition at 5; Petition Att. at 1; Petition Memo at 219-30).

1. Pertinent Law

"The Sixth and Fourteenth Amendments of our Constitution guarantee that a person brought to
trial [*51] in any state or federal court must be afforded the right to the assistance of counsel
before he can be validly convicted and punished by imprisonment." Martinez v. Court of Appeal
of Cal., Fourth Appellate Dist., 528 U.S. 152, 154, 120 S. Ct. 684, 145 L. Ed. 2d 597 (2000).
These amendments also guarantee a criminal defendant the right to proceed without counsel
when he voluntarily and intelligently elects to do so. Indiana v. Edwards, 554 U.S. 164, 170,
128 S. Ct. 2379, 171 L. Ed. 2d 345 (2008); Iowa v. Tovar ("Tovar"), 541 U.S. 77, 88, 124 S, Ct.
1379, 158 L. Ed. 2d 209 (2004); Faretta, 422 U.S. at 832-35. A defendant who elects to
represent himseif must first be made aware of the nature of the charges against him, the
possible penalties, and the dangers and disadvantages of self-representation. Faretta, 422 U.S.
at 835; McCormick v. Adams, 621 F.3d 970, 977 (9th Cir. 2010). "Warnings of the pitfalls of
proceeding to trial without counsel . . . must be 'rigorous[ly]' conveyed." Tovar, 541 U.S. at 89
(citation omitted). Moreover, a request for self-representation must be unequivocal, timely, and
not a tactic to secure delay. Stenson v. Lambert, 504 F.3d 873, 882 (9th Cir. 2007), cert.
denied, 129 S. Ct. 247, 172 L. Ed. 2d 188 (2008); Sandoval v. Calderon, 241 F.3d 765, 774
(9th Cir. 2000), cert. denied, 534 U.S. 847, 122 S. Ct. 112, 151 L. Ed. 2d 69 (2001) [*52] and
534 U.S. 943, 122 S. Ct. 322, 151 L. Ed. 2d 241 (2001).

2. Analysis

Petitioner claims that on November 1, 2001, he informed the trial court that he was dissatisfied
with his trial counsel, public defender Brad Siegel, 17 and wanted to represent himself, and the
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trial court held a hearing on petitioner's request. (Petition Memo at 219-29). Petitioner claims
that during the hearing, the trial court "coerced him into not representing himself by telling him,
among other things, that: "They [the prosecution] are going to do the best job they can to get
you convicted of these charges, get the strikes found true"; "[There is] no way you are going to
be able to battle wits with this trained prosecutor. . . . No way in the world"; "I'm sure [defense
counsel] would do all kinds of things in this case, if you let him do it"; "You are looking at
spending the rest of your life in prison”; "You shouldn't try to represent yourself because you
hear some jailhouse talk, guys tatking about this, and you should file this motion, and that
motion, and this motion, and that motion. You can file motions from morning until night. Unless
they apply to something, unless they have some meaning, nothing. Just paper. You know. So
you got [sic] [*53] to have some meat"; "You are going to get slaughtered”; "Look, Mr. Price,
you want to go pro per, I will let you go pro per and you go right to your slaughter"; "A stupid
thing to do. I wouldn't do it"; "Want to represent yourself, you want to go to slaughter, go
ahead and do it"; and when petitioner responded he didn't "want to go to slaughter,” the trial
court stated "Well, you are going to do that. You are going to do that. That's what's going to
happen to you. You are going to be at a huge disadvantage and you are going to be cut up to
pieces by this prosecutor in court in front of a jury.” (Petition Memo at 222-27).

FOOTNOTES

17 Several attorneys, including Mr. Siegel, represented petitioner during pretrial
proceedings, and Mr. Siegel represented petitioner at trial. Unless otherwise indicated, any
reference to "trial counsel," "defense counsel" or "petitioner's counsel” in this Report and
Recommendation refers to Mr. Siegel.

Initially, petitioner's claim is unsupported by the record, which does not reflect that petitioner
ever asked to proceed pro se or that any Faretta hearing occurred on November 1, 2001 (or any
other date). 18 (CT 131); see also Morris v. Castro, 270 Fed. Appx. 476, 478 (Sth Cir, 2008)
[*54] (rejecting Faretta claim when "the record does not support the contention that the state
or the trial court denied Morris's right to represent himself under [Faretta]."). 9

FOOTNOTES

18 Neither party has provided this Court with a transcript of the alleged proceeding.
Although petitioner provides citations to a Reporter's Transcript in the Petition, the pages
petitioner references are not contained in the Reporter's Transcript that is part of the record
before this Court. Nor is this Reporter's Transcript among the numerous documents
petitioner has submitted supporting his more than 650-page Petition. The Court further
notes that to the extent petitioner suggests that on November 1, 2001, he was not afforded
a Marsden hearing relative to his expressed dissatisfaction with Mr. Siegel — something he
either confuses or improperly conflates with his Faretta claim — neither the Clerk's
Transcript nor the Reporter's Transcripts provided to this Court evidence that any Marsden
request was made relative to Mr. Siegel on November 1, 2001 or on any other date.

19 The Court may cite unpublished Ninth Circuit opinions issued on or after January 1, 2007.
See U.S. Ct. App. Sth Cir. Rule 36-3(b); Fed. R. App. P. 32.1(a).

In [*55] any event, even assuming arguendo that events occurred as petitioner alleges,
petitioner has not shown his constitutional rights were violated simply because he withdrew his
request to represent himself after the trial court warned him, as it was required to do, of the
dangers and disadvantages of self-representation. Faretta, 422 U.S. at 835; see also Oliver v.
Evans, 2010 U.S. Dist. LEXIS 106856, 2010 WL 3928752, *4 (C.D. Cal. Aug. 16, 2010) (no
Faretta violation when petitioner withdrew his only unequivocal request to represent himself),
adopted by, 2010 U.S. Dist. LEXIS 106702, 2010 WL 3928744 (C.D. Cal. Oct. 6, 2010).
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For the foregoing reasons, the California Supreme Court's rejection of petitioner's Faretta claim
was not contrary to, or an unreasonable application of, any clearly established Supreme Court
law. Nor did it constitute an unreasonable determination of the facts in light of the evidence
presented. Petitioner is not entitled to relief on this claim.

E. Petitioner Is Not Entitled to Federal Habeas Relief on His Prosecutorial Misconduct
Claim

In Ground Seven, petitioner contends he was the victim of prosecutorial misconduct and
vindictive prosecution. (Petition at 5; Petition App. at 1; Petition Memo at 230-328). There is no
merit [*¥56] to these claims.

1. Prosecutorial Misconduct

Prosecutorial misconduct rises to the level of a constitutional violation only where it "'so infected
the trial with unfairness as to make the resulting conviction a denial of due process.'" Darden v.
Wainwright, 477 U.S. 168, 181, 106 S. Ct. 2464, 91 L. Ed. 2d 144 (1986) (quoting Donnelly v.
DeChristoforo, 416 U.S. 637, 643, 94 S. Ct. 1868, 40 L. Ed. 2d 431 (1974)). Determining
whether a due process violation occurred requires a consideration of the context in which the
alleged misconduct occurred. Boyde v. California, 494 U.S. 370, 384-85, 110 S. Ct. 1190, 108
L. Ed. 2d 316 (1990); Greer v. Miller, 483 U.S. 756, 765-66, 107 S. Ct. 3102, 97 L. Ed. 2d 618
(1987). Moreover, "[p]rosecutorial misconduct which rises to the level of a due process violation
may provide the grounds for granting a habeas petition only if that misconduct is deemed
prejudicial under the '"harmless error' test articulated in [Brecht v. Abrahamson, 507 U.S. 619,
113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993)]1," Shaw v: Terhune, 380 F.3d 473, 478 (9th Cir.
2004), which provides for habeas corpus relief only if the error had a "'substantial and injurious
effect or influence in determining the jury's verdict." Brecht, 507 U.S. at 623 (quoting
Kotteakos v. United States, 328 U.S. 750, 776, 66 S. Ct. 1239, 90 L. Ed. 1557 (1946)).

Here, petitioner engages in a rambling approximately [*57] 100-page narrative in which he
alleges numerous instances of prosecutorial misconduct. (Petition Memo at 230-328). None of
these claims has merit.

a. Brady claim

The prosecution's willful or inadvertent suppression of evidence which is favorable to the
accused violates due process when the evidence is material to guilt or punishment, Banks v.
Dretke, 540 U.S. 668, 691, 124 S. Ct. 1256, 157 L. Ed. 2d 1166 (2004); Brady v. Maryland,
373 U.S. 83, 87,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), whether the evidence is exculpatory
or impeaching. Strickier v. Greene, 527 U.S. 263, 280, 119 S, Ct. 1936, 144 L. Ed. 2d 286
(1999). Evidence is material "if there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been different." Youngblood v.
West Virginia, 547 U.S. 867, 870, 126 S. Ct. 2188, 165 L. Ed. 2d 269 (2006) (per curiam)
(citations and internal quotation marks omitted); Strickler, 527 U.S. at 280. The petitioner has
the "burden of showing that withheld evidence is material[,]" United States v. Si, 343 F.3d
1116, 1122 (Sth Cir. 2003) (citation omitted), and this Court must assess whether the withheld
evidence is material "in the context of the entire record.” United States v. Agurs, 427 U.S. 97,
112,96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976); United States v. Jernigan, 492 F.3d 1050, 1054
(9th Cir. 2007) [*58] (en banc) (citations omitted).

Although not entirely clear, petitioner appears to contend the prosecutor violated Brady by
failing to turn over tc him news media videos of the police pursuit. (See, e.g., Petition Memo at
244). This claim is without merit. The government's suppression of evidence is a necessary
element of a Brady claim. Strickler, 527 U.S. at 281-82. The government has no obligation to
produce information which it does not possess or of which it is unaware. United States v. Price,
566 F.3d 900, 910 n.11 (9th Cir. 2009) (citation omitted). Here, however, petitioner has
provided no evidence demonstrating the government ever had or was aware of news media

http://www .lexis.com/research/retrieve? m=2€209992735¢338d70c01¢cd011071122&csve...  8/12/2011



Get a Document - by Citation - 2011 U.S. Dist. LEXIS 53203 ‘ Page 20 of 49

videotapes of the police pursuit. Moreover, since petitioner was clearly aware of the existence of
these videotapes well before the start of his trial, (See, e.g., Petition Memo at 233, 276), no
suppression occurred. See United States v. Bond, 552 F.3d 1092, 1096 n.4 (9th Cir. 2009)
("'Since suppression by the Government is a necessary element of a Brady claim, if the means
of obtaining the exculpatory evidence has been provided to the defense, the Brady claim

fails."" (citation omitted); United States v. Aichele, 941 F.2d 761, 764 (9th Cir. 1991)

[*¥*59] ("When, as here, a defendant has enough information to be able to ascertain the
supposed Brady material on his own, there is no suppression by the government.") (citation
omitted).

Moreover, to the extent petitioner alleges the prosecutor violated Brady by turning over
evidence to defense counsel during pre-trial proceedings as opposed to an earlier time (See,
e.g., Petition Memo at 244-45), petitioner has not established a Brady violation. Lamere v.
Risley, 827 F.2d 622, 625 (9th Cir. 1987) ("'Due process . . . requires only that disclosure of
exculpatory material be made in sufficient time to permit defendant to make effective use of
that material.'") (citations omitted).

Finally, to the extent petitioner's argument that the prosecutor "failed to disclose

'Brady' (exculpatory) material that was in the hands of investigating agencies" is meant to
encompass evidence beyond that discussed above, petitioner's does not further identify the
specific material evidence to which he refers. (See, e.qg., Petition Memo at 232, 244-45, 314-
16). Accordingly, petitioner's Brady claim is conclusory and manifestly insufficient to warrant
habeas corpus relief. 2¢ See Jones v. Gomez, 66 F.3d 199, 204-05 & n.1 (9th Cir. 1995)

[*60] ("It is well-settled that '[c]Jonclusory allegations which are not supported by a statement
of specific facts do not warrant habeas relief.") (citation omitted), cert. denied, 517 U.S. 1143,
116 S. Ct. 1437, 134 L. Ed. 2d 559 (1996); James v. Borg, 24 F.3d 20, 26 (9th Cir.) (same),
cert. denied, 513 U.S. 935, 115 S. Ct. 333, 130 L. Ed. 2d 291 (1994).

FOOTNOTES

20 Likewise, petitioner's bald and unsubstantiated allegation that the prosecutor failed to
preserve evidence favorable to the defense, "resulting in destruction/disappearance of
exculpatory evidence and crucial witnesses by prosecutor” (Petition Memo at 314) is
conclusory and insufficient to warrant habeas corpus relief since petitioner has not identified
any exculpatory evidence the prosecutor failed to preserve.

b. Napue claim

The Brady rule applies when "the prosecution's case includes perjured testimony and . . . the
prosecution knew, or shouid have known, of the perjury." Agurs, 427 U.S. at 103. Thus, "a
conviction obtained by the [prosecutor's] knowing use of perjured testimony is fundamentally

~unfair, and must be set aside if there is any reasonable likelihood that the false testimony could
have affected the judgment of the jury." Agurs, 427 U.S. at 103 (footnotes omitted); see also
Napue v, Illinois, 360 U.S. 264, 269, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959) [*61] (Under the
Fourteenth Amendment, a conviction may not be obtained through use of false evidence, known
to be such by representatives of the State.); Hayes v. Brown, 399 F.3d 972, 978 (9th Cir. 2005)
(en banc) (same). Furthermore, "[a] prosecutor . . . has a constitutional duty to correct
evidence he or she knows is false, even if it was not intentionally submitted." Mancuso v.
Olivarez, 292 F.3d 939, 957 (9th Cir. 2002); see also Napue, 360 U.S. at 269 (conviction
obtained through false evidence must fall under Fourteenth Amendment when State, although
not soliciting false evidence, allows it to go uncorrected when it appears); Hayes, 399 F.3d at
978 (same). "To prevail on a claim based on [the prosecutor's knowing use of false evidence],
the petitioner must show that (1) the testimony (or evidence) was actually false, (2) the
prosecution knew or should have known that the testimony was actually false, and (3) [ ] the
false testimony was material." United States v. Zuno-Arce, 339 F.3d 886, 889 (Sth Cir. 2003),
cert. denied, 540 U.S. 1208, 124 S. Ct. 1483, 158 L. Ed. 2d 132 (2004).
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Here, petitioner claims throughout the Petition that all the police witnesses lied and conspired
against him in their testimony. (See, e.g., [*62] Petition Memo at 275, 277-85, 316-20). In
large part, petitioner bases this argument on his own self-serving assertions about the facts
underlying his convictions. For instance, petitioner claims he did not enter Interstate 5 at the
Paxton Street on-ramp, as Officer Zubyk testified, but instead entered the 405 freeway at the
Devonshire off-ramp. (Petition Memo at 277). Likewise, petitioner claims Officer Zubyk
"blatantly lie[d]" when he stated there was a stop light at the end of the Roxford off-ramp off of
Interstate 5; instead, petitioner contends there is a stop sign. (Petition Memo at 278). Petitioner
also claims Officer Zubyk rammed the stolen Daewoo three times with his police cruiser, and
then lied and said petitioner had rammed him. (See, e.g., Petition Memo at 271, 284-85).
Petitioner's allegations regarding these and other allegedly "false" statements simply do not
demonstrate a Napue violation as petitioner has not shown that the evidence in question was
false or that the prosecutor reasonably should have known it was false. See Mancuso, 292 F.3d
at 957 (rejecting Napue claim where there was no evidence prosecutor presented false
testimony); Murtishaw v. Woodford, 255 F.3d 926, 959 (9th Cir. 2001) [*63] (rejecting claim
that prosecution suppressed evidence that witness' testimony was false because, even assuming
testimony was false, petitioner presented no evidence that prosecution knew it was false), cert.
denied, 535 U.S. 935, 122 S. Ct. 1313, 152 L. Ed. 2d 222 (2002); United States v. Sherlock,
962 F.2d 1349, 1364 (9th Cir.) (rejecting claim that prosecutor, by presenting witnesses with
contradictory stories, necessarily presented perjured testimony because defendant failed to
allege that prosecutor knew which story was true or false and absent such knowledge,
prosecutor could not have knowingly presented perjured testimony), cert. denied sub nom.,
Charley v. United States, 506 U.S. 958, 113 S. Ct. 419, 121 L. Ed. 2d 342 (1992); see also
Hayes v. Ayers, 632 F.3d 500, 2011 WL 61643, *16 (9th Cir. 2011) ("The government could
not, and was not required to, correct a supposed misstatement that it did not know was false.").

Petitioner also alleges the prosecutor had constructive notice of the contents of CHP reports
"that would have indicated perjury by government witnesses” (Petition Memo at 319); however,
this allegation is conclusory because petitioner does not properly identify the reports in question
or explain exactly why the prosecutor reasonably [*64] should have known based on these
reports that any witness testified untruthfully. 2* Jones v. Gomez, 66 F.3d at 204-05 & n.1;
James, 24 F.3d at 26.

FOOTNOTES

21 Indeed, Officer Zubyk's police report is consistent with his testimony. (See Petition Ex.

.

c. Interfering With Attorney-Client Relationship

The Sixth Amendment right to counsel, which attaches to state court prosecutions through the
Fourteenth Amendment, Gideon v. Wainwright, 372 U.S. 335, 342-45, 83 S. Ct. 792, 9 L. Ed. 2d
799 (1963), is implicated when the government interferes with the confidential relationship
between a criminal defendant and his counsel. Weatherford v. Bursey, 429 U.S. 545, 554-58, 97
S. Ct. 837, 51 L. Ed. 2d 30 (1977); Clutchette v. Rushen, 770 F.2d 1469, 1471 (9th Cir. 1985),
cert. denied, 475 U.S. 1088, 106 S. Ct. 1474, 89 L. Ed. 2d 729 (1986). However, "'mere
government intrusion into the attorney-client relationship, although not condoned by the court,
is not itself violative of the Sixth Amendment right to counsel. Rather, the right is only violated
when the intrusion substantially prejudices the defendant.'" United States v. Danielson, 325
F.3d 1054, 1069 (Sth Cir. 2003) (quoting United States v. Irwin, 612 F.2d 1182, 1186-87 (Sth
Cir. 1980) (footnote omitted)); see also Williams v. Woodford, 384 F.3d 567, 584-85 (9th Cir.
2004) [*65] ("When the government deliberately interferes with the confidential relationship
between a criminal defendant and defense counsel, that interference violates the Sixth
Amendment right to counsel if it substantially prejudices the criminal defendant."), cert. denied,
546 U.S. 934, 126 S. Ct. 419, 163 L. Ed. 2d 319 (2005). "Substantial prejudice results from the
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introduction of evidence gained through the interference against the defendant at trial, from the
prosecution's use of confidential information pertaining to defense plans and strategy, and from
other actions designed to give the prosecution an unfair advantage at trial." Williams v.
Woodford, 384 F.3d at 585.

Petitioner theorizes that because certain information petitioner provided his defense counsel —
including a stolen car report and a police report — was later turned over by the prosecutor to
the defense in discovery, defense counsel must have shared this information with the prosecutor
in violation of petitioner's attorney-client relationship with defense counsel. (See, e.g., Petition
Memo at 250-51, 253, 262-63, 301). There is no factual basis for this claim since law
enforcement officials provided the evidence in question to the prosecutor, who turned it

[*¥66] over to the defense in conformance with the prosecutor's discovery obligation. (RT 45-
47, 52).

d. Sarcastic Comments

Petitioner also claims the prosecutor attacked the integrity of defense counsel and made
"sarcastic and critical comments demeaning petitioner and defense counsel[.]" (Petition Memo
at 273, 311-12). "A personal attack on defense counsel's integrity [can] constitute misconduct.”
United States v. Santiago, 46 F.3d 885, 892 (9th Cir.), cert. denied, 515 U.S. 1162, 115 S. Ct.
2617, 132 L. Ed. 2d 860 (1995). Here, however, petitioner's claim is conclusory and without
merit because he does not identify any such comments. Jones v. Gomez, 66 F.3d at 204-05 &
n.1l; James, 24 F.3d at 26.

e. Misstating the Law

Petitioner contends the prosecutor misstated the law during closing argument. (Petition Memo
at 312, 317). "Obviously, a prosecutor should not misstate the law in closing argument.” United
States v. Moreland, 622 F.3d 1147, 1162 (9th Cir. 2010) (citation and internal quotation marks
omitted). Nevertheless, "'[ilmproper argument does not, per se, violate a defendant's
constitutional rights.'" Fields v. Woodford, 309 F.3d 1095, 1109 (Sth Cir. 2002) (citations
omitted), amended by, 315 F.3d 1062 (9th Cir. 2002). Here, [*¥67] however, petitioner does
not identify any particular legal misstatement the prosecutor made during closing argument.
Accordingly, this claim too is conclusory and insufficient to warrant habeas corpus relief. Jones
v. Gomez, 66 F.3d at 204-05 & n.1; James, 24 F.3d at 26.

Moreover, the trial court instructed the jury that statements the attorneys made are not
evidence, and that "[i]f anything concerning the law said by the attorneys in their arguments or
at any other time during the trial conflicts with [the trial court's] instructions on the law, [the
jury] must follow [the court's] instructions." (CT 152, 155; RT 300-02). "A jury is presumed to
follow its instructions[,]" Weeks, 528 U.S. at 234 (2000), and "to accept the law as stated by
the court, not as stated by counsel.” United States v. Medina Casteneda, 511 F.3d 1246, 1250
(9th Cir.), cert. denied, 554 U.S. 908, 128 S. Ct. 2946, 171 L. Ed. 2d 874 (2008); see also
Boyde, 494 U.S, at 384-85 ("[P]rosecutorial misrepresentations . . . are not to be judged as
having the same force as an instruction from the court."). These presumptions have not been
overcome here. See, e.g., Medina Casteneda, 511 F.3d at 1250 (presumption that jury obeyed
instructions not overcome); [*68] see also Hansen v. Woodford, 229 Fed. Appx. 608, 609 (9th
Cir. 2007) (prosecutor's misstatement of the law during closing argument did not deprive
petitioner of due process when trial court correctly instructed jury on the law). Nor has
petitioner identified any error in the trial court's instructions to the jury. 22

FOOTNOTES

22 Petitioner also claims the prosecutor misstated facts while questioning witnesses, and
deliberately misled the defense about unspecified evidence it intended to introduce. (See,
e.g, Petition Memo at 272, 279, 311-12, 314, 317, 323). However, these conclusory claims
do not warrant habeas corpus relief. Jones v. Gomez, 66 F.3d at 204-05 & n.1; James, 24
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F.3d at 26.

f. Vouching

Petitioner suggests the prosecutor engaged in improper vouching. (Petition Memo at 318, 322).
While prosecutors have considerable leeway to strike "hard blows" during closing argument
based on the evidence and all reasonable inferences therefrom, United States v. Henderson, 241
F.3d 638, 652 (Sth Cir.), cert. denied, 532 U.S. 986, 121 S. Ct. 1634, 149 L. Ed. 2d 494 (2001),
a prosecutor may not "vouch” for a witness' credibility or state a belief in the guilt of the
accused or his personal opinion of the evidence. United States v. Young, 470 U.S. 1, 17-19, 105
S. Ct. 1038, 84 L. Ed. 2d 1 (1985); [*69] see also Dubria v. Smith, 224 F.3d 995, 1004 (Sth
Cir. 2000) (en banc) ("[I]t is clear that prosecutors cannot express their opinion about a
defendant's guilt or vouch for government witnesses[.]), cert. denied, 531 U.S. 1148, 121 S. Ct.
1089, 148 L. Ed. 2d 963 (2001). Moreover, a prosecutor may not employ improper vouching to
rebut improper attacks by defense counsel. Young, 470 U.S. at 11-14. When assessing the
impact of a prosecutor's vouching on petitioner's right to a fair trial, the remarks must be viewed
in the context of the entire trial. Greer, 483 U.S. at 765-66 (1987).

Here, petitioner claims the prosecutor engaged in improper vouching but cites no instances of
improper vouching. Therefore, this claim is also conclusory and insufficient to warrant habeas
corpus relief. Jones v. Gomez, 66 F.3d at 204-05 & n.1; James, 24 F.3d at 26,

g. Objections

Petitioner contends the prosecutor committed misconduct when she raised objections — some of
which were sustained — to various questions defense counsel asked. 23 (See, e.g., Petition
Memo at 283, 285, 289-91, 296-97, 324-25). Petitioner's claim is specious. A prosecutor does
not commit misconduct simply by doing her job. Cf. United States v. Hinton, 31 F.3d 817, 824
(9th Cir. 1994) [*70] (prosecutor does not commit misconduct by presenting admissible
evidence), cert. denied, 513 U.S. 1100, 115 S. Ct. 773, 130 L. Ed. 2d 669 (1995); Slagle v,
Bagley, 457 F.3d 501, 518 (6th Cir. 2006) (prosecutor does not commit misconduct by asking
witnesses relevant questions), cert. denied, 551 U.S. 1134, 127 S. Ct. 2977, 168 L. Ed. 2d 708
(2007).

FOOTNOTES

23 For instance, petitioner contends the prosecutor committed misconduct in making the
following objection during defense counsel's cross-examination of Officer Zubyk:

[Def. Counsel]: You are saying that a dent same height as the push bar here near the
passenger door of the suspect vehicle, that is not consistent with you ramming the vehicle?

[Prosecutor]: Objection as to characterization of a dent. That's testimony by counsel.

[Court]: All right. I will sustain the objection just to the form of the question. [§] Rephrase
your question.

(RT 240).

h. Failure to Testify
Petitioner contends the prosecutor and trial court improperly commented on his right not to

testify at trial when they questioned jurors during voir dire about whether they would hold it
against petitioner if he did not testify. 24 (Petition Memo at 603-18).
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FOOTNOTES

24 This claim is set forth in Ground Twelve but addressed here for ease of analysis.

The Fifth Amendment's self-incrimination clause, [*¥71] made applicable to the states by the
Fourteenth Amendment, "forbids either comment by the prosecution on the accused's silence or
instructions by the court that such silence is evidence of guilt." Griffin v. California, 380 U.S.
609, 615, 85 S. Ct. 1229, 14 L. Ed. 2d 106 (1965); see also Cook v. Schriro, 538 F.3d 1000,
1019 (9th Cir. 2008) ("Comment on the refusal to testify at trial violates a defendant's Fifth
Amendment right against self-incrimination.”), cert. denied, 129 S. Ct. 1033, 173 L. Ed. 2d 301
(2009). Thus, "'Griffin prohibits the judge and prosecutor from suggesting to the jury that it
may treat the defendant's silence as substantive evidence of guilt."" United States v. Robinson,
485 U.S. 25, 32, 108 S. Ct. 864, 99 L. Ed. 2d 23 (1988) (quoting Baxter v. Palmigiano, 425 U.S.
308, 319, 96 S. Ct. 1551, 47 L. Ed. 2d 810 (1976)). However, Griffin does not prevent the trial
court and counsel from guestioning prospective jurors on voir dire to determine whether they
will hold it against a defendant if he chooses not to testify. See Lakeside v. Oregon, 435 U.S.
333, 338-39, 98 S. Ct. 1091, 55 L. Ed. 2d 319 (1978) ("It is clear from even a cursory review of
the facts and the square holding of the Griffin case that the Court was there concerned only with
adverse comment, whether by the prosecutor or the trial judge. . . .") (emphasis

[*72] original); Green v. Johnson, 160 F.3d 1029, 1038 (5th Cir. 1988) ("During voir dire,

the prosecution may attempt to determine if a prospective juror will be prejudiced against the
state by the absence of live testimony from the defendant."), cert. denied, 525 U.5. 1174, 119
S. Ct. 1107, 143 L. Ed. 2d 106 (1999) Since, petitioner alleges that nothing other than inquiry
during voir dire regarding the jury's views relative to the absence of testimony from pet|t|oner
(Petition Memo at 603-18), there was no Griffin error.

Furthermore, even assuming arguendo that the trial court's and/or the prosecutor's comments
had somehow infringed petitioner's constitutional rights, reversal would not be required because
petitioner has not shown that either the prosecutor or the trial court stressed to the jury an
inference of guilt from petitioner's silence. See Beardslee v. Woodford, 358 F.3d 560, 587 (9th
Cir.) ("[C]lomments on failure to testify only require reversal 'where such comment is extensive,
where an inference of guilt from silence is stressed to the jury as a basis for the conviction, and
where there is evidence that could have supported acquittal.'”) (citations omitted), cert. denied,
543 U.S. 842, 125 S. Ct. 281, 160 L. Ed. 2d 68 (2004). To the contrary, [*73] the jury was
specifically instructed:

A defendant in a criminal trial has a constitutional right not to be compelled to
testify. You must not draw any inference from the fact that the defendant did not
testify. Further, you must neither discuss this matter nor permit it to enter into your
deliberations in any way.

(CT 163; RT 307-08). The jury is presumed to have followed its instructions. Weeks, 528 U.S. at
234.

2. Vindictive Prosecution

Petitioner contends the prosecutor committed misconduct by initially "stacking" the charges
against him "in an attempt to terrify, coerce, and manipulate petitioner into accepting a plea
bargain and cause this matter to look more aggravat[ed] than it factually and truthfully

was." (Petition Memo at 230, 252). Petitioner also alleges the prosecutor vindictively filed an
amended information on January 16, 2002, after petitioner refused to plea bargain, complained
about his attorney and sought to proceed pro se. 25 (Petition Memo at 244, 247-49, 252, 301,
305-09). These claims are without merit.
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FOOTNOTES

25 Petitioner also claims the prosecutor acted vindictively in providing him with further
discovery during the pre-trial process. (Petition Memo at 253-55, 259-60, [*74] 288-89,
307). This claim is specious. A prosecutor does not act vindictively by meeting her discovery
obligations. Cf. Hinton, 31 F.3d at 824; Slagle, 457 F.3d at 518.

a. Additional Facts

On September 6, 2000, an information was filed charging petitioner with: (1) carjacking, in
violation of P.C. § 215; (2) grand theft auto, in violation of P.C. § 487(d); (3) unlawful driving
or taking of a vehicle, in violation of V.C. § 10851(a); (4) evading an officer, in violation of V.C.
§ 2800.2(a); and (5-7) three counts of assault on a peace officer, in violation of P.C. § 245(c).
(CT 81-87). The information also alleged that petitioner had been convicted of two felonies
within the meaning of P.C. § 1203(e)(4), had suffered two prior convictions within the meaning
of P.C. §§ 667(a)(1) and 667.5(b), and had suffered two prior strikes within the meaning of P.C.
8§ 667(b)-(i), 1170.12(a)-(d). (CT 81-87).

On January 16, 2002, the prosecutor filed an amended information, deleting the grand theft
auto charge and alleging petiticner had been convicted of six felonies within the meaning of P.C.
§ 1203(e)(4), had suffered two prior convictions within the meaning of P.C. §§ 667(a)(1) and
667.5(b), and had [*75] suffered six prior strikes within the meaning of P.C. §§ 667(b)-(i),
1170.12(a)-(d). (CT 88-93).

b. Pertinent Law

A prosecutor violates due process when she seeks additional charges solely to punish a
defendant for exercising a constitutional or statutory right. United States v. Gamez-Orduno, 235
F.3d 453, 462 (9th Cir. 2000) (citing Bordenkircher v. Hayes, 434 U.S, 357, 363, 98 S. Ct, 663,
54 L. Ed. 2d 604 (1978)); see also United States v. Kent, 633 F.3d 920, 2011 WL 383977, *4
(9th Cir. 2011) (same). Such vindictive prosecution can be established by actual vindictiveness,
United States v. Goodwin, 457 U.S. 368, 380-81, 102 S. Ct. 2485, 73 L. Ed. 2d 74 (1982),
which may be evidenced by an expressed hostility or threat to petitioner for having exercised a
constitutional right. United States v. Gallegos-Curiel, 681 F.2d 1164, 1168 (9th Cir. 1982).
Absent direct evidence of actual vindictiveness, a presumption of vindictiveness may arise if
petitioner "provides '[e]vidence indicating a realistic or reasonable likelihood of vindictiveness
[.1"" Nunes v. Ramirez-Palmer, 485 F.3d 432, 441-42 (9th Cir.) (citations omitted), cert. denied,
552 U.S. 962, 128 S. Ct. 404, 169 L. Ed. 2d 283 (2007). The prosecution then has the burden
to show a non-vindictive reason for bringing the charges. [*76] Nunes, 485 F.3d at 442,

c. Analysis

Petitioner has presented absoclutely no evidence of actual vindictiveness in the prosecutor's
charging decisions, and the record reveals none. United States v. Van Doren, 182 F.3d 1077,
1082 (9th Cir. 1999). Nor has petitioner provided evidence establishing a realistic or reasonable
probability the prosecutor acted vindictively in amending the information. Nunes, 485 F.3d at
442 . "'[S]o long as the prosecutor has probable cause to believe that the accused committed an
offense defined by statute, the decision whether or not to prosecute, and what charge to file . . .
generally rests entirely in [her] discretion.' Wayte v. United States, 470 U.S. 598, 607, 105 S.
Ct. 1524, 84 L. Ed. 2d 547 (1985) (quoting Bordenkircher, 434 U.S. at 364) (internal quotation
marks omitted). Moreover, the prosecution’s exercise of her charging discretion is presumed to
be lawful, and "this presumption can only be overcome with exceptionally clear proof[.]" Nunes,
485 F.3d at 442. Here, petitioner's claim fails because he has provided absoclutely no proof to
support his claim that the initial charges were improper.

Moreover, to the extent petitioner complains the prosecutor amended the information because
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petitioner [*77] refused to plead guilty, the prosecution's decision to change or add charges
against a defendant as part of the plea-bargaining process, or as a result of the failure of that
process, does not give rise to a presumption of vindictiveness. See Goodwin, 457 U.S. at 382-83
("[T]he mere fact that a defendant refuses to plead guilty and forces the government to prove
its case is insufficient to warrant a presumption that subsequent changes in the charging
decision are unjustified."); Bordenkircher, 434 U.S. at 364 ("While confronting a defendant with
the risk of more severe punishment clearly may have a 'discouraging effect on the defendant's
assertion of his trial rights, the imposition of these difficult choices [is] an inevitable' — and
permissible —'attribute of any legitimate system which tolerates and encourages the negotiation
of pleas.') (citation omitted); Kent, 633 F.3d at 927, 2011 WL 383977 at *5 ("[D]efendants
challenging pretrial charging enhancements cannot avail themselves of a presumption of
vindictiveness."); United States v. Gastelum-Almeida, 298 F.3d 1167, 1172-73 (9th Cir.)
("'Vindictiveness claims are, . . . evaluated differently when the additional charges are added
[*78] during pretrial proceedings, particularly when plea negotiations are ongoing, than when
they are added during or after trial.' In the context of pretrial negotiations, 'vindictiveness will
not be presumed simply from the fact that a more severe charge followed on, or even resulted
from, the defendant's exercise of a right." Prosecutors often threaten increased charges and, if a
guilty plea is not forthcoming, make good on that threat. Such prosecutorial actions as part of
plea negotiations do not violate due process.") (internal citations omitted), cert. denied, 537
U.S. 986, 123 S. Ct. 461, 154 L. Ed. 2d 352 (2002)

Moreover, the record reveals the prosecutor amended the information after reviewing the
charges against petitioner and noticing that not all of petitioner's prior strikes had been alleged
in the initial information. (RT 37-39). This actiori simply does not constitute vindictive
prosecution. ""When [*79] increased charges are filed in the routine course of prosecutorial
review or as a result of continuing investigation there is no realistic likelihood of prosecutorial
abuse, and therefore no appearance of vindictive prosecution arises merely because the
prosecutor's action was taken after a defense right was exercised.'" Gamez-Orduno, 235 F.3d at
463 (quoting Gallegos-Curiel, 681 F.2d at 1169).

Thus, the California Supreme Court's rejection of petitioner's prosecutorial misconduct and
vindictive prosecution claims was not contrary to, or an unreasonable application of, clearly
established federal law, and did not involve an unreasonable determination of the facts in light
of the evidence presented. Accordingly, petitioner is not entitled to habeas relief on these
claims.

F. Petitioner is Not Entitled to Federal Habeas Relief on His Judicial Bias, Jury
Instruction, Public Trial, and Reciprocal Discovery Claims

In Ground Eight, petitioner contends he was denied a fair trial because the trial judge was
biased against him, jury instructions were incomplete, 26 and he did not receive a public trial or
reciprocal discovery. 7 (Petition at 5; Petition App. at 1; Petition Memo at 329-478). These
[*80] claims are without merit.

FOOTNOTES

26 Petitioner also raises jury instruction claims in Ground Twelve. Those claims are discussed
herein.

27 The caption of Ground Eight also cites denial of a Marsden hearing and the right to
represent himself, while the body of this ground discusses issues pertaining to alleged

prosecutorial misconduct and ineffective assistance of counsel. Such claims are addressed
elsewhere in this Report and Recommendation and will not be discussed here.

1. Judicial Bias
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"[T]he Due Process Clause clearly requires a 'fair trial in a fair tribunal,’ before a judge with no
actual bias against the defendant or interest in the outcome of his particular case." Bracy v.
Gramley, 520 U.S. 899, 904-05, 117 S. Ct. 1793, 138 L. Ed. 2d 97 (1997) (citation omitted);
see also Ungar v. Sarafite, 376 U.S. 575, 584, 84 S. Ct. 841, 11 L. Ed. 2d 921 (1964) (stating
that a petitioner has a "right to be tried by an unbiased and impartial judge without a direct
personal interest in the outcome of the hearing."). "Moreover, [this Court must] abide by the
general presumption that judges are unbiased and honest." Ortiz v. Stewart, 149 F.3d 923, 938
(Sth Cir. 1998), cert. denied, 526 U.S. 1123, 119 S. Ct. 1777, 143 L. Ed. 2d 806 (1999); see
also Withrow v. Larkin, 421 U.S. 35, 47, 95 S. Ct. 1456, 43 L. Ed. 2d 712 (1975) (noting
"presumption [*81] of honesty and integrity in those serving as adjudicators"). On habeas
corpus review of a state conviction, judicial misconduct will warrant habeas relief only where
"the state trial judge's behavior rendered the trial so fundamentally unfair as to violate federal
due process under the United States Constitution.” Duckett v. Godinez, 67 F.3d 734, 740 (9th
Cir. 1996), cert. denied, 517 U.S. 1158, 116 S. Ct. 1549, 134 L. Ed. 2d 651 (1996).

Petitioner's complaints of judicial bias are clearly unfounded, as they rely almost entirely on
pretrial and evidentiary rulings with which he disagrees. (See, e.qg., Petition Memo at 361, 367,
370, 388, 448-50, 459, 470-71). However, "judicial rulings alone almost never constitute a valid
basis for a bias or partiality motion[,]" Liteky v. United States, 510 U.S. 540, 555, 114 S. Ct.
1147, 127 L. Ed. 2d 474 (1994), and they do not do so here. See Liteky, 510 U.S. at 556 ("[J]
udicial rulings, routine trial administration efforts, and ordinary admonishments (whether or not
legally supportable) to counsel and to witnesses" do not evidence judicial bias "that would
render fair judgment impossible.").

Petitioner also complains the trial court was biased against him because it made "abusive"
statements at his sentencing hearing. [*82] (Petition Memo at 466-69). In particular,
petitioner complains that when discussing why he was denying petitioner's motion to strike his
prior convictions, the trial court stated:

[Petitioner] is a very interesting individual. I know I have received in [his] case
more communications from both him and his family members than I have ever
received from any other individuals in any other case since I have been on the
bench. . . . I have received constant communications, from both [petitioner] and
various family members, everybody attesting to his drug problem, . . . which he's
had for a number of years. [] He has been through more different programs.
He could probably be teaching the programs. He has been through more
programs, hasn't done anything about it. I don't know if there is a program
on the face of this Earth that would help [petitioner] in his addiction
problems. I think that's something that he has to face himself. Keeps on blaming
other people, they are not giving him programs. I don't know of any other programs
that can be given him. []] [Petitioner] in the eyes of this court is exactly the type of
person that the Three Strikes law was designed to lock up [for] the longest

[*83] possible period of time. In this court's mind a very dangerous individual. [1]
I look[ed] through his record of course, and it started in. .. 1982, where he was , .
. [a]rrested for a burglary, convicted of some trespass. And in 1983, again, I note it
is very significant with all of his alleged drug problems, the only time that he's ever
been convicted of a drug offense was back in 1983, and he was arrested for being
under the influence of a controlled substance and he ended up getting convicted of
just disorderly conduct. Then in 1987 was the first time he really came in and got a
felony conviction. And he was sentenced to three years in prison, and ultimately
parcled in 1989. And then . . ., of course, then he was just out a few months and
the next thing he was arrested for this kidnapping and robbery, and all these
charges, and he was convicted of all these charges, three counts of robbery, two
counts of kidnapping, and was sentenced to 20 years in prison. That was . . .
ultimately on October the 4th of 1991. And he was paroled finally on January the
29th of . . . 2000. And then this case arose . . . July the 5th of . . . 2000. So he was
out just a few months when he gets involved [*¥84] now in this case. [1] Now this
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case the court views [to be an] extremely serious case. He scared a woman out of

her wits when he jumps into her car. . . . [He drove the vehicle with] [e]xtreme
menace. Could have killed — thank God, he didn't kill a number of people there,
cause a number of accidents. [] . . . And he tries to run over the highway

patrolman on various occasions, three separate, different occasions and the jury
found him guilty of each charge. Tried to hit the highway patrol officer. [§] If you
are saying [petitioner] is not a dangerous man, this is a dangerous man that should
be off the street as long as possible. That would be the court's intention to sentence
him, to keep him off the street as long as possible. I feel to strike any of the strikes
would be an extreme abuse of discretion. And he is, as I say, exactly the person

" that comes in here with prior convictions of violence, and everything he did in this
case demonstrated he is an extremely violent individual. [§] And he could write
about these religious things to me from morning until night, which he has
over the months, his family. I find he's a great hypocrite to do that.
Somebody that has all these religious [*85] professions and professes to
be as godly as he claims, to do these, to take part in this activity is really
[hypocritical] in the eyes of the court. [§] But I find him to be an extremely
violent individua!l; and so accordingly the motion to strike any of the strikes will be
denied.

(RT 389-92) (emphasis added).

Petitioner objects to the statements highlighted above. However, "opinions formed by the judge
on the basis of facts introduced or events occurring in the course of the current proceedings, or
of prior proceedings, do not constitute a basis for a bias or partiality motion unless they display
a deep-seated favoritism or antagonism that would make fair judgment impossible.” Liteky, 510
U.S. at 555; Crater v. Galaza, 491 F.3d 1119, 1132 (9th Cir. 2007) (quoting Liteky, 510 U.S. at
555), cert. denied, 554 U.S. 922, 128 S, Ct. 2961, 171 L. Ed. 2d 892 (2008). Here, the trial
judge's statements reveal no such deep-seated favoritism or antagonism. Rather, the trial judge
was simply discussing his reasons for denying petitioner's motion to strike his prior convictions
and sentencing petitioner to a lengthy prison term, and such comments, which were based on
the evidence the judge heard and opinions formed from that evidence [*86] and submissions
by defendant and his family in connection with his sentencing, simply do not support petitioner's
judicial bias claim. Cf. United States v. Martin, 278 F.3d 988, 997, 1005 (9th Cir. 2002) (judge's
comments at sentencing hearing that defendant's testimony was incredible and "a crock of
baloney" did not warrant recusal).

2. Jury Instructions

A faulty jury instruction will constitute a violation of due process only where the instruction by
itself so infected the entire trial that the resulting conviction violates due process. Middleton v.
McNeil ("McNeil"), 541 U.S. 433, 437, 124 S. Ct. 1830, 158 L. Ed. 2d 701 (2004); Estelle v.
McGuire, 502 U.S. at 71-72. The petitioner must show there was a "reasonable likelihood that
the jury has applied the challenged instruction in a way that violates the Constitution.” McNeil,
541 U.S. at 437 (citations and internal quotation marks omitted); see also Cupp v. Naughten
("Naughten"), 414 U.S. 141, 146, 94 S. Ct. 396, 38 L. Ed. 2d 368 (1973) ("Before a federal
court may overturn a conviction resuiting from a state trial in which [an allegedly faulty]
instruction was used, it must be established not merely that the instruction is undesirable,
erroneous or even 'universally condemned,’ but that it violated [*87] some right which was
guaranteed to the defendant by the Fourteenth Amendment."). Further, "[i]t is well established
that the instruction ‘'may not be judged in artificial isolation,' but must be considered in the
context of the instructions as a whole and the trial record." Esteile v. McGuire, 502 U.S. at 72
(citation omitted). Where the alleged error is the failure to give an instruction, the burden on
the petitioner is "especially heavy." Henderson v. Kibbe, 431 U.S. 145, 155, 97 S. Ct. 1730, 52
L. Ed. 2d 203 (1977); Clark v. Brown, 450 F.3d 898, 904 (9th Cir.), cert. denied, 549 U.S,
1027, 127 S. Ct. 555, 166 L. Ed. 2d 423 (2006).
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Petitioner contends the jury instructions were "inadequate and faulty" because the jury was not
instructed with the reasonable doubt standard. 28 (Petition Memoc at 464, 472, 475). Petitioner
also argues the jury was not instructed with his theory of defense. (Petition Memo at 449).
Neither claim has merit.

FOOTNOTES

28 To the extent petitioner intends to raise a jury instruction claim beyond those discussed
herein, such claim is conclusory and without merit. Jones v. Gomez, 66 F.3d at 204-05 &
n.1; James, 24 F.3d at 26. Likewise, petitioner's public trial and reciprocal discovery claims,
in which he does not explain how his right to [*¥88] a public trial was impaired or what
discovery he was denied, (Petition Memo at 476-78), are wholly conclusory and insufficient
to warrant to warrant habeas corpus relief.

a. Reasonable Doubt

The Due Process Clause protects the accused against conviction except upon proof beyond a
reasonable doubt of every fact necessary to constitute the crime with which he is charged. In re
Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970); Victor v. Nebraska, 511
US.1,5,114 S. Ct. 1239, 127 L. Ed. 2d 583 (1994). "The beyond a reasonable doubt standard
is a requirement of due process, but the Constitution neither prohibits trial courts from defining
reasonable doubt nor requires them to do so as a matter of course." Victor, 511 U.S. at 5. So
long as the trial court instructs the jury on the necessity that the defendant's guilt be proven
beyond a reasonable doubt, the Constitution does not require that any particular form of words
be used in advising the jury of the government's burden of proof. Id. "Rather, 'taken as a whole,
the instructions must correctly convey the concept of reasonable doubt to the jury."™ Id.
(quoting Holland v. United States, 348 U.S. 121, 140, 75 S. Ct. 127, 99 L. Ed. 150, 1954-2 C.B.
215 (1954)) (internal brackets omitted).

Petitioner's reasonable doubt claim is specious. [*89] The trial court instructed petitioner's jury
with CALJIC 2.90 on the presumption of innocence, the definition of reasonable doubt, and the
prosecution's burden of proof, as follows:

A defendant in a criminal action is presumed to be innocent until the contrary is
proved, and in case of a reasonable doubt whether his guilt is satisfactorily shown,
he is entitled to a verdict of not guilty. This presumption places upon the People the
burden of proving him guilty beyond a reasonable doubt. [{] Reasonable doubt is
defined as follows: It is not a mere possible doubt; because everything relating to
human affairs is open to some possible or imaginary doubt. It is that state of the
case, which after the entire comparison and consideration of all the evidence, leaves
the minds of the jurors in that condition that they cannot say they feel an abiding
conviction of the truth of the charge.

(CT 165; RT 308-09). This instruction correctly defines reasonable doubt in a manner that
satisfies due process. See Victor, 511 U.S. at 14-15 (reasonable doubt instruction cast in terms
of an abiding conviction as to guilt, without reference to moral certainty, correctly states
government's burden of proof); [*90] Lisenbee v. Henry, 166 F.3d 997, 999-1000 (9th Cir.)
(same), cert. denied, 528 U.S. 829, 120 S. Ct. 82, 145 L. Ed. 2d 70 (1999).

b. Theory of Defense
A criminal defendant is entitled to have the court instruct the jury on his theory of defense,
provided that it is supported by law and has some foundation in the evidence. Mathews v.

United States, 485 U.S. 58, 63, 108 S. Ct. 883, 99 L. Ed. 2d 54 (1988); Bradley v. Duncan, 315
F.3d 1091, 1098 (9th Cir. 2002), cert. denied, 540 U.S. 963, 124 S. Ct. 412, 157 L, Ed. 2d 305
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(2003). Here, petitioner conclusorily asserts that he was denied jury instructions on his theory
of defense, voluntary intoxication. (Petition Memo at 449, 589). However, since petitioner did
not present any evidence supporting a voluntary intoxication defense, this argument is without
merit. United States v. Washington, 819 F.2d 221, 225 (9th Cir. 1987) (evidence that defendant
appeared disheveled, "lost," and "confused," that he had red eyes and had soiled his pants, that
he had an odor of alcohol on his person, and that he multiple empty beer bottles and a wine
glass in his vehicle, was insufficient to support diminished capacity and voluntary intoxication
defenses, and the refusal to give such instructions was correct). Similarly, petitioner's argument
that the jury [*91] should have been instructed on self-defense as a defense to the assault
with a deadly weapon upon a peace officer is without merit since petitioner presented no
evidence supporting a self-defense instruction. Rather, petitioner's defense at trial was that the
physical evidence demonstrated petitioner was not guilty of assault with a deadly weapon upon
a peace officer because he did not run into Officer Zubyk; rather, Officer Zubyk crashed into
him,

Finally, petitioner argues the jury instructions "should have included the explanation that where
excessive force is used in making what otherwise is a technically lawful arrest, the arrest
becomes unfawful and the petitioner may not be convicted of an offense which requires the
officer to be engaged in the performance of his duties.” (Petition Memo at 589). However, this
argument is specious since the trial court did so instruct the jury. (CT 176, 178; RT 315-17).

The California Supreme Court's rejection of these claims was not contrary to, or an
unreasonable application of, clearly established federal law, and did not involve an unreasonable
determination of the facts in light of the evidence presented. Accordingly, petitioner is not
entitled [*¥92] to habeas relief on these claims. :

G. Petitioner is Not Entitled to Federal Habeas Relief on His Impartial Jury Claim

“The right to an impartial jury is guaranteed by both the Sixth Amendment, made applicable to
the States through the Fourteenth Amendment, and by principles of due process." Turner v.
Murray, 476 U.S. 28, 36 n.9, 106 S. Ct. 1683, 90 L. Ed. 2d 27 (1986). "In essence, the right to
jury trial guarantees to the criminally accused a fair trial by a panel of impartial, 'indifferent’
jurors. The failure to accord an accused a fair hearing violates even the minimal standards of
due process." Irvin v. Dowd, 366 U.S. 717, 722, 81 S. Ct. 1639, 6 L. Ed. 2d 751 (1961)
(citations omitted); Daniels v. Woodford, 428 F.3d 1181, 1210 (9th Cir. 2005) (citing Irvin, 366
U.S. at 722), cert. denied, 550 U.S. 968, 127 S. Ct. 2876, 167 L. Ed. 2d 1152 (2007); see also
Sheppard v. Maxwell, 384 U.S. 333, 362, 86 S. Ct. 1507, 16 L. Ed. 2d 600 (1966) {"Due
process requires that the accused receive a trial by an impartial jury free from outside
influences.™). "The bias or prejudice of even a single juror would violate [the] right to a fair
trial." Dyer v. Calderon, 151 F.3d 970, 973 (Sth Cir.) (en banc), cert. denied, 525 U.S. 1033,
119 S. Ct. 575, 142 L. Ed. 2d 479 (1998).

In Ground Nine, petitioner contends he was denied an impartial jury due to various events that
happened [*93] during voir dire, and because one juror made a comment to defense counsel
during trial. (Petition at 5; Petition Att. at 2; Petition Memo at 479-95). These claims are
without merit.

1. Voir Dire

Voir dire examination serves to protect the right to an impartial jury "by exposing possible
biases, both known and unknown, on the part of potential jurors. Demonstrated bias in the
responses to questions on voir dire may result in a juror being excused for cause; hints of bias
not sufficient to warrant challenge for cause may assist parties in exercising their peremptory
challenges. The necessity of truthful answers by prospective jurors if this process is to serve its
purpose is obvious.” McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 554, 104
S. Ct. 845, 78 L. Ed. 2d 663 (1984); see also Fields v. Brown, 503 F.3d 755, 766 (9th Cir.
2007) (en banc) (same), cert. denied, 552 U.S. 1314, 128 S, Ct. 1875, 170 L. Ed. 2d 752
(2008). "[T]o obtain a new trial [on a claim of juror untruthfulness during voir dire], a party
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must first demonstrate that a juror failed to answer honestly a material question on voir dire,
and then further show that a correct response would have provided a valid basis for a challenge
for cause." McDonough Power Equipment, Inc., 464 U.S. at 556; [¥94] Fields, 503 F.3d at 767
(quoting McDonough Power Equipment, Inc., 464 U.S. at 556). "Additionally, a litigant must
show that the fairness of his trial was affected either by the juror's 'motives for concealing [the]
information' or the 'reasons that affect [the] juror's impartiality."" Conaway v. Polk, 453 F.3d
567, 585 (4th Cir. 2006) (quoting McDonough Power Equipment, Inc., 464 U.S. at 556). "The
presence of a biased juror is a structural error not subject to harmiless error analysis." Estrada
v. Scribner, 512 F.3d 1227, 1240 (Sth Cir.), cert. denied, 554 U.S. 925, 128 S. Ct. 2973, 171 L.
Ed. 2d 898 (2008).

Petitioner raises several complaints regarding voir dire in his case. Initially, petitioner alleges
the trial court "failed to investigate, examine, or resolve [an] issue regarding [a] 'lady' juror
who approached [defense counsel] and was 'very unhappy' about something." (Petition Memo at
486). Petitioner also complains that Juror No. 6 was biased because he had a facetious attitude
and he did not answer questions truthfully because he responded "no" to every gquestion he was
asked. (Petition Memo at 479-80). Petitioner also alleges the trial court did not adequately
guestion Juror No. 11 about bias since this juror [*95] had family members "associated with
[the] 'Prosecutor's Office[,]™ and Prospective Juror No. 2 "clearly” had a problem remaining
unbiased toward petitioner. (Petition Memo at 481-82, 484-85). Furthermore, petitioner
complains the trial court erred in denying petitioner's challenges to Prospective Juror Nos. 4, 7
and 9. (Petition Memo at 486-88).

a. The Unhappy Juror

During jury voir dire and outside the presence of prospective jurors, the following colloquy
occurred:

[Def. Counsel]: I informed the court earlier and [the prosecutor] separately that a potential
juror came to the court and wanted to speak with the deputy. The deputy indicated no. I heard
this, because I was waiting for the elevator. She got in the elevator with me and wanted to talk
to me. I told her go talk to the court. This was after I believe your honor had made it a pretty
clear order not to speak to us. So I would ask the court to address this individual in the
courtroom, while every one is in the box, and the 50 or so people are in the courtroom, and
have her rise and address, your honor, indicate why it is that she refuses to follow your order.

The Court: I don't want to talk to her in front of all the other jurors. [*96] I'm aware of the
fact that ? . . . as happens so often . . . now, jury selection, when we get the panels in, and we
start generally the initial selection of jurors, and when we close for the day, and have the jurors
come back the following day, and order them, there are always several people [who] . . . stay
back and rush the bailiff. [§] Sometimes they want to come up here . . . and speak to me, but
they end up speaking to the bailiff. And they offer all sorts of excuses, legitimate, not
legitimate, but they have all sorts of reasons indicating why they cannot return, why they want
to be excused. ‘

* x X

In any event, [the bailiff] advised me yesterday of this lady [who] indicated that
she could not come back today, gave her reasons why she could not come back . . .
. And I told [the bailiff] to tell her she had to return today. And [I] assume he did
do that. And so then she just continued apparently her diatribe out with you out in
the hallway yesterday. []] So I am not going to make a big issue of that. I'm
assuming she's here. I don't know whether she will be here or not. We'll soon find
out. She was instructed to return back here today. And I'm not going to single her
out or anything. [*97] She's very unhappy. Obviously did not want to come back
today. Was told to come back. We will see if she is here or not. If she is not here,
then I'll deal with that, . . . If she is here, I'm not going to make a big issue of it.”
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[9] I've already advised them not to talk to you. I'm not going to make a big issue
out of that. She certainly was not discussing any of the facts of the case with you or
anything like that. Sc she just doesn't want to come back, we'll see if she comes
back. We'll see.

(RT 54-56).

Petitioner complains he was denied a fair trial because the trial court did not further address this
issue. (Petition Memo at 486). However, petitioner does not explain how the trial court's
handling of the prospective juror's complaint violated his constitutional rights. The trial court
had already learned the prospective juror in question was upset because she had to return the
next day, and the trial court had no desire to further embarrass her by singling her out in front
of the rest of the prospective jurors. Moreover, petitioner has not even alleged the "unhappy"
juror was ultimately seated on the jury. Thus, petitioner's bare and conclusory allegation is
manifestly insufficient [*¥98] to warrant habeas corpus relief. Jones v. Gomez, 66 F.3d at 204-
05 & n.1; James, 24 F.3d at 26.

b. Other Voir Dire Claims

Petitioner's remaining voir dire claims are unsupported by the record, which does not include
the transcript of the voir dire proceedings. 2° Nevertheless, even accepting petitioner's
allegations as true, petitioner's claims are without merit. Initially, petitioner's claims regarding
Prospective Juror Nos. 4, 7 and 9 are conclusory and insufficient to merit habeas corpus relief.
Jones v. Gomez, 66 F.3d at 204-05 & n.1; James, 24 F.3d at 26. Indeed, it is unclear from the
Petition whether any of these jurors were ever seated on petitioner's jury. Moreover, petitioner
has not shown any juror answered any voir dire question dishonestly or that any prospective
juror was biased against him. Accordingly, petitioner's voir dire claims are without merit.

FOOTNOTES

29 The voir dire process in this case was reported but not transcribed, since petitioner did
not raise any voir dire issues on appeal. (See RT 50, 57; Lodged Doc. N). Nevertheless,
petitioner has cited an alleged Reporter's Transcript of the proceedings without providing the
Court with a copy of this transcript.

2. Juror No. [*¥99] 6's Comment to Defense Counsel

Finally, petitioner complains the trial court abused its discretion in failing to remove Juror No. 6
after the juror made an inappropriate comment to defense counsel during trial. (Petition Memo
at 488). Specifically, defense counsel complained that when he entered the courtroom, Juror
No. 6 "locked at [him] and made a comment along the lines of, there is my guy, there is my
boy[,]" which defense counsel "deemed . . . hostile and demeaning." (RT 113). Defense counsel .
then asked the court to excuse Juror No. 6 because defense counsel questioned Juror No. 6's
ability to follow the trial court's instructions. (RT 113-14). The trial court refused, stating "I am
not going to excuse him at this time just for that comment[,]" which is "an innocuous
comment." (RT 113-14).

Petitioner's claim that the trial court abused its discretion in failing to excuse Juror No. 6 does
not state a valid ground for habeas corpus relief. See Williams v. Borg, 139 F.3d at 740 (federal
habeas courts review only for constitutional violation, not for abuse of discretion). Moreover,
petitioner has not shown how Juror No. 6's "innocuous" comment to defense counsel
demonstrated he was [*¥100] in any manner biased against petitioner.

The California Supreme Court's denial of petitioner's juror misconduct claims was not contrary

to, or an unreasonable application of, clearly established federal law, and did not involve an
unreasonable determination of the facts in light of the evidence presented. Accordingly,
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petitioner is not entitled to habeas relief on these claims.
H. Petitioner Is Not Entitled to Federal Habeas Relief on His Sentencing Error Claims

In Ground Ten, petitioner contends his sentence violated the Double Jeopardy and Ex Post Facto
Clauses, breached a plea agreement, was excessive and disproportionate, and contained illegal

enhancements. 30 (Petition at 5; Petition Att. at 2; Petition Memo at 496-562). These claims are
without merit.

FOOTNOTES

30 Petitioner also argues he received ineffective assistance of trial counse! during sentencing.
This claim will be addressed below.

1. Prior Convictions

On January 19, 1988, in Los Angeles County Superior Court Case No. A709133, petitioner
pleaded guilty to, and was convicted of, one count of second degree robbery in violation of P.C.
§ 211. 3% (CT 209; Petition Ex. P). On October 2, 1990, in Los Angeles County Superior Court
case no. [*¥101] PA000740, petitioner pleaded guilty to, and was convicted of, three counts of
second degree robbery in violation of P.C. § 211 and two counts of kidnapping in violation of
P.C. § 207(a). (CT 207, Petition Ex. P). Petitioner alleges his prior convictions were
unconstitutionally obtained, and therefore, should not have been used to enhance his current
sentence. (Petition Memo at 496-97, 535-38).

FOOTNOTES

31 That same day, in Los Angeles County Superior Court Case No. A708260, petitioner
pleaded guilty to, and was convicted of, one count of grand theft auto in violation of P.C. §
487.3. (CT 208).

A petitioner seeking federal habeas corpus relief under 28 U.S.C. § 2254 generally cannot
challenge his current sentence on the ground it was enhanced by an allegedly unconstitutional
prior conviction which "'is no longer open to direct or collateral attack in its own right because
the [petitioner] failed to pursue those remedies while they were available (or because the
[petitioner] did so unsuccessfully). . . .'"" Lackawanna County Dist. Attorney v. Coss ("Coss"),
532 U.S. 394, 402, 121 S. Ct. 1567, 149 L. Ed. 2d 608 (2001) (quoting Daniels v. United
States, 532 U.S. 374, 382, 121 S. Ct. 1578, 149 L. Ed. 2d 590 (2001)); see also Nunes, 485
F.3d at 443 ("[T]lhere is no federal [*102] constitutional right to attack a prior state
conviction, 'once a conviction is no longer open to direct or collateral attack in its own right.™)
(citation omitted). An exception to this rule is when "the prior conviction used to enhance the
sentence was obtained where there was a failure to appoint counsel in violation of the Sixth
Amendment. . . ." Coss, 532 U.S. at 404. However, petitioner clearly does not fall within this
exception since he was represented by counsel when he pleaded no contest in Los Angeles
County Superior Court Case Nos. A709133 and PA0OQ0740, (Petition Ex. P), as petitioner
correctly concedes. (Petition Memo at 538).

2. Ex Post Facto
Petitioner next argues his sentence violates the Ex Post Facto Clause because he was sentenced
under the Three Strikes law even though his prior convictions occurred before the Three Strikes

law went into effect. (Petition Memo at 497, 545-53).

Pursuant to Article I of the United States Constitution neither Congress nor any state shall pass
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an ex post facto law. U.S. Const. Art. I, § 9, cl. 3; Art. I, § 10, cl. 1. "Although the Latin phrase
'ex post facto' literally encompasses any law passed 'after the fact,' it has long been recognized
[*103] . . . that the constitutional prohibition on ex post facto laws applies only to penal
statutes which disadvantage the offender affected by them.” Collins v. Youngblood, 497 U.S. 37,
41, 110 S. Ct. 2715, 111 L. Ed. 2d 30 (1990) (citations omitted). The Ex Post Facto Clause is
"aimed at laws that 'retroactively alter the definition of crimes or increase the punishment for
criminal acts."" California Dep't of Corr. v. Morales, 514 U.S. 499, 504, 115 S. Ct. 1597, 131 L.
Ed. 2d 588 (1995) (citations omitted). Thus, an ex post facto law "punishes as a crime an act
previously committed, which was innocent when done[,] which makes more burdensome the
punishment for a crime, after its commission, or which deprives one charged with crime of any
defense available according to law at the time when the act was committed. . . ." Collins, 497
U.S. at 42 (quoting Beazell v. Ohio, 269 U.S. 167, 169-70, 46 S. Ct. 68, 70 L. Ed. 216 (1925));
see also Stogner v. California, 539 U.S. 607, 612, 123 S. Ct. 2446, 156 L. Ed. 2d 544 (2003)
(same). However, a change in law is not an "ex post facto violation . . . if [it] does not alter
'substantial personal rights,' but merely changes 'modes of procedure which do not affect
matters of substance.'” Miller v. Florida, 482 U.S. 423, 430, 107 S. Ct, 2446, 96 L. Ed. 2d 351
(1987) (citations omitted).

The Ex Post Facto Clause is not [¥104] violated when a trial court enhances a sentence on a
current offense committed after the effective date of an enhancement statute based on an
offense committed before the effective date of the enhancement statute. Parke v. Raley, 506
U.S. 20,27,113 S. Ct. 517, 121 L. Ed. 2d 391 (1992); United States v. Kaluna, 192 F.3d 1188,
1199 (Sth Cir. 1999), cert. denied, 529 U.S. 1056, 120 S. Ct. 1561, 146 L. Ed. 2d 465 (2000);
United States v. Ahumada-Avalos, 875 F.2d 681, 684 (9th Cir.), cert. denied, 493 U.S. 837, 110
S. Ct. 118, 107 L. Ed. 2d 79 (1989). Rather, "[f]Jor purposes of analyzing repeat offender
statutes and statutes increasing penalties for future crimes based on past crimes, the relevant
‘offense’ is the current crime, not the predicate crime." United States v. Arzate-Nunez, 18 F.3d
730, 734 (9th Cir. 1994) (citations omitted; emphasis added). In this case, the Three Strikes
law went into effect on March 7, 1994, People v. Helms, 15 Cal. 4th 608, 611, 63 Cal. Rptr. 2d
620, 936 P.2d 1230 (1997), and petitioner committed his current offense on July 5, 2000.
Therefore, there is no ex post facto violation,

3. Double Jeopardy

Petitioner contends his sentence violates the Double Jeopardy Clause since he has been
punished multiple times for the same criminal acts. (Petition Memo at 498).

The Double Jeopardy Clause of the Fifth Amendment, [*105] applicable to the States through
the Fourteenth Amendment, protects against successive prosecutions for the same offense after
acquittal or conviction, and against multiple punishments for the same offense. Monge v.
California, 524 U.S. 721, 727-28, 118 5. Ct. 2246, 141 L. Ed. 2d 615 (1998). However, the use
of prior convictions to enhance a later sentence under a recidivism statute, such as the Three
Strikes law, does not offend double jeopardy principles because "the enhanced punishment
imposed for the later offense 'is not to be viewed as either a new jeopardy or additional penalty
for the earlier crimes,' but instead as 'a stiffened penalty for the latest crime, which is
considered to be an aggravated offense because a repetitive one." Witte v. United States, 515
U.S. 389, 400, 115 S. Ct. 2199, 132 L. Ed. 2d 351 (1995) (quoting Gryger v. Burke, 334 U.S.
728, 732,68 5. Ct. 1256, 92 L. Ed. 1683 (1948)); see also Moore v. Missouri, 159 U.S. 673,
677,16 5. Ct. 179, 40 L. Ed. 301 (1895) (under a recidivist statute, "the accused is not again
punished for the first offense” because "the punishment is for the last offense committed, and it
is rendered more severe in consequence of the situation into which the party had previously
brought himself") (citation omitted).

Petitioner also argues sentencing him under both [*106] the Three Strikes law and P.C. § 667
(a)(1) violated double jeopardy principles by imposing a sentence greater than allowed by
California law. (Petition Memo at 519-21). "With respect to cumulative sentences imposed in a
single trial, the Double Jeopardy Clause does no more than prevent the sentencing court from
prescribing greater punishment than the legislature intended." Missouri v. Hunter ("Hunter"),
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459 U.S. 359, 366, 103 S. Ct. 673, 74 L. Ed. 2d 535 (1983); see also Plascencia v. Alameida,
467 F.3d 1190, 1204 (9th Cir. 2006) ("The key to determining whether multiple charges and
punishments violate double jeopardy is legislative intent.") (citation omitted). Sentencing
enhancements that increase the penalty for a crime based on the offender's conduct do not
offend double jeopardy principles where "a legislature specifically authorizes cumulative
punishment under two statutes. . . ." Hunter, 459 U.S. at 368; see also Plascencia, 467 F.3d at
1204 (same). Here, petitioner's claim is without merit since California law specifically authorizes
petitioner's punishment under the Three Strikes law and P.C. § 667(a)(1). See People v. Acosta,
29 Cal. 4th 105, 131, 124 Cal. Rptr. 2d 435, 52 P.3d 624 (2002) ("[U]sing one of [defendant's]
prior convictions first [*107]} as a strike . . . and then under section 667, subdivision (a), to
impose a five-year enhancement, conforms to the language of the Three Strikes law. . . .");
People v. Cartwright, 39 Cal. App.4th 1123, 1138-39, 46 Cal. Rptr. 2d 351 ("We conclude the
Legislature intended a defendant's sentence under the three strikes law should include a
doubled term or life term, as appropriate under section 667, subdivision (e), plus an
enhancement under section 667, subdivision (a) for each prior serious felony conviction.").

4. Breach of Plea Agreements

"[W]hen a plea rests in any significant degree on a promise or agreement of the prosecutor, so
that it can be said to be part of the inducement or consideration, such promise must be
fulfilled." Santobello v. New York, 404 U.S. 257, 262, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971);
Davis v. Woodford, 446 F.3d 957, 960-61 (9th Cir. 2006) (quoting Santobello, 404 U.S. at 262).
"Plea agreements are contractual in nature and measured by contract law standards." In re Ellis,
356 F.3d 1198, 1207 (9th Cir. 2004) (en banc) (citation omitted). The government's breach of a
plea agreement implicates the constitutional guarantee of due process. Brown v. Poole, 337
F.3d 1155, 1159 (9th Cir. 2003).

Petitioner contends his [*108] current sentence breached his plea agreements in Los Angeles
County Superior Court Case Nos. A709133 and PA0O00740 because he was previously advised he
was subject to, at most, a five-year enhancement if he was convicted of ancther crime. (Petition
Memo at 522-35, 538-5449); see also Petition Ex. P (petitioner advised in Case No. A709133
that his robbery conviction was a serious felony prior "and that means it's worth five years
which would be tacked onto any conviction that you get in California in the future of another
serious felony"). However, as discussed above, the use of petitioner's prior robbery and
kidnapping convictions to enhance his current sentence under the Three Strikes law, /.e., a
recidivist statute, did not increase petitioner's punishment for the prior convictions, but is
instead a stiffened penalty for petitioner's latest crime. Monge, 524 U.S. at 728 (citations
omitted). Moreover, although petitioner asserts he was promised his robbery conviction in Case
No. A709133 could be used to enhance any future sentence by no more than five years,
petitioner has not presented any evidence supporting his claim. That is, petitioner has made no
showing that the prosecutor agreed, [*¥109] in 1988, that petitioner's robbery conviction could
not be used to enhance any subsequent conviction under a recidivist statute which had not yet
then even been enacted. Further, the Three Strikes law did not change the terms of petitioner's
plea, thereby rendering it invalid. See Davis, 446 F.3d at 962 ("[I]n California, contracts
(including plea bargains) are 'deemed to incorporate and contemplate not only the existing law
but the reserve power of the state to amend the law or enact additional laws."") (citing People v.
Gipson, 117 Cal. App. 4th 1065, 1070, 12 Cal. Rptr. 3d 478 (2004)); cf. United States v.
Brownlie, 915 F.2d 527, 528 (9th Cir. 1990) (rejecting contention that guilty plea involuntary
because defendant not made aware that conviction could be used to enhance sentence in
subsequent case as possibility that defendant would be convicted of another offense in future
and would receive enhanced sentence based on instant conviction not a direct consequence of
guilty plea).

5. Consecutive Sentences
Petitioner contends the trial court erred when it sentenced him to consecutive sentences on

counts 1, 4 and 5. (Petition Memo at 515-19). However, this alleged sentencing error raises
only a state law [*110] claim not cognizable on federal habeas corpus review, See Souch v,
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Schaivo, 289 F.3d 616, 623 (9th Cir. 2002) ("[N]either an alleged abuse of discretion by the
trial court in choosing consecutive sentences, nor the trial court's alleged failure to list reasons
for imposing consecutive sentences, can form the basis for federal habeas relief."), cert. denied,
537 U.S. 859, 123 S. Ct. 231, 154 L. Ed. 2d 98 (2002) (citations omitted); Cacoperdo v.
Demosthenes, 37 F.3d 504, 507 (9th Cir. 1994) ("The decision whether to impose sentences
concurrently or consecutively is a matter of state criminal procedure and is not within the
purview of federal habeas corpus.”) (citation omitted), cert. denied, 514 U.S. 1026, 115 S. Ct.
1378, 131 L. Ed. 2d 232 (1995).

6. Apprendi Claim

Petitioner argues the use of his prior convictions to sentence him under the Three Strikes law
violated his rights under Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d
435 (2000) since his sentence was "not based on jury findings of all essential facts beyond a
reasonable doubt.” (Petition Memo at 498). This claim is specious. The Apprendi rule does not
apply to prior convictions. See Apprendi, 530 U.S. at 490 ( "Other than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond [*111] the prescribed
maximum must be submitted to a jury, and proved beyond a reasonable doubt.") (emphasis
added). In any event, petitioner received a jury trial on his prior convictions. (CT 218-21; RT
348-80). 32

FOOTNOTES

32 In Wilson v. Knowles, 631 F.3d 1295, 2011 WL 383961 (9th Cir. 2011)), the Ninth Circuit
held a sentencing judge exceeded the bounds of Apprendi's prior conviction exception when
the judge resolved disputed issues of material fact pertaining to one of Wilson's prior
convictions, including "the extent of [a surviving] victim's injuries and how [an] accident
occurred[,]" that increased Wilson's sentence to 25 years to life under California's Three
Strikes law. 631 F.3d 1295, Id. at *2. The Ninth Circuit found the trial judge violated
Apprendi because the disputed facts in question were "not historical, judicially noticeable
facts" but instead "require[d] a jury's evaluation of witnesses and other evidence." Id.
Wilson is inapposite here, however, since, among other reasons, petitioner's prior
convictions were submitted to the jury. (CT 218-21; RT 348-80).

7. Eighth Amendment

"The Eighth Amendment, which forbids cruel and unusual punishments, contains a 'narrow
proportionality principle' [*112] that 'applies to noncapital sentences.'" Ewing v. California,
538 U.S. 11, 20, 123 5. Ct. 1179, 155 L. Ed. 2d 108 (2003) (quoting Harmelin v. Michigan, 501
U.S. 957, 996-97, 111 5. Ct. 2680, 115 L. Ed. 2d 836 (1991) (Kennedy, J., concurring)); see
also Andrade, 538 U.5. at 72 (under "clearly established" Eighth Amendment jurisprudence, "[a]
gross disproportionality principle is applicable to sentences for terms of years"). However, "[t]he
gross disproportionality principle reserves a constitutional violation for only the extraordinary
case." Andrade, 538 U.S. at 77; see also Rummel v, Estelle, 445 U.S. 263, 272, 100 S. Ct.
1133, 63 L. Ed. 2d 382 (1980) ("Outside the context of capital punishment, successful
challenges to the proportionality of particular sentences have been exceedingly rare.").

Petitioner contends his 85 years to life sentence violations the Eighth Amendment's prohibition
against cruel and unusual punishment. (Petition Memo at 554-62). This claim is without merit.

"The threshold determination in the eighth amendment proportionality analysis is whether
[petitioner's] sentence was one of 'the rare case[s] in which a . .. comparison of the crime
committed and the sentence imposed leads to an inference of gross disproportionality.'™ United
States v. Bland, 961 F.2d 123, 129 (9th Cir.) [*113] (quoting Harmelin, 501 U.S. at 1005
(Kennedy, J., concurring)), cert. denied, 506 U.S. 858, 113 S. Ct. 170, 121 L. Ed. 2d 117
(1992). In addressing this issue, the Court compares the harshness of the penalty imposed
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upon petitioner with the gravity of his triggering offenses and criminal history. Ewing, 538 U.S.
at 28; Norris v. Morgan, 622 F.3d 1276, 1290 (Sth Cir. 2010), cert. denied, 131 S. Ct. 1557,
179 L. Ed. 2d 321, 2011 WL 589144 (U.S. 2011) (No. 10-7876). Here, in light of the serious
nature of petitioner's current offenses, 3 and his significant and violent criminal history, which
includes multiple robbery and kidnapping convictions, petitioner has not shown his sentence is
grossly disproportionate to his crimes. See Andrade, 538 U.S. at 76 (state court not objectively
unreasonable in concluding that two consecutive terms of 25 years to life for petty theft
convictions under Three ‘Strikes law not grossly disproportionate); Ewing, 538 U.S. at 30-31
(sentence of 25 years to life in prison for felony grand theft under Three Strikes law not grossly
disproporticnate); see also Harmelin, 501 U.S. at 1002-04 (affirming sentence of life without
parole for first offense of possession of 672 grams of cocaine); Rummel, 445 U.S. at 265
[*114] (upholding life sentence under recidivist statute for obtaining $120.75 by false
pretenses, where two earlier felonies involved theft of less than $110.00); Hawkins v. Dexter,
2009 U.S. Dist. LEXIS 16124, 2009 WL 399986, *9 (N.D. Cal. Feb. 18, 2009) ("[Petitioner's]
sentence of 80-to-life for a recidivist with current convictions for burglary, robbery, evading
arrest, and assault with a deadly weapon is not that "'rare case in which a threshold comparison
of the crime committed and the sentence imposed leads to an inference of gross
disproportionality.') (citation omitted).

FOOTNOTES

33 Petitioner's characterization of his crimes as "minor" (Petition Memo at 559) is seriously
misguided.

The California Supreme Court's denial of petitioner's sentencing claims was not contrary to, or
an unreasonable application of, clearly established federal law, and did not involve an
unreasonable determination of the facts in light of the evidence presented, and petitioner is not
entitled to habeas relief on these claims.

I. Petitioner Is Not Entitled to Federal Habeas Relief on His Free Transcript Claim

In Ground Eleven, petitioner contends he was denied due process and equal protection of the
law when he was denied a free trial transcript [*¥115] of proceedings relating to his prior
convictions. (Petition at 5; Petition App. at 2; Petition Memo at 563-80).

A "State must, as a matter of equal protection, provide indigent prisoners with the basic tools of
an adequate defense or appeal, when those tools are available for a price to other prisoners{,1"
Britt v. North Carolina, 404 U.S. 226, 227, 92 S. Ct. 431, 30 L. Ed. 2d 400 (1971), including
providing "an indigent defendant with a transcript of prior proceedings when that transcript is
needed for an effective defense or appeal." Britt, 404 U.S. at 227; Boyd v. Newland, 467 F.3d
1139, 1150 (9th Cir. 2006) (quoting Britt, 404 U.S. at 227), cert. denied, 550 U.S. 933, 127 S.
Ct. 2249, 167 L. Ed. 2d 1089 (2007). The Supreme Court has identified two factors relevant to
the determination of whether a transcript is needed for an effective defense or appeal: "(1) the
value of the transcript to the defendant in connection with the appeal or trial for which it is
sought, and (2) the availability of alternative devices that would fulfill the same functions as the
transcript." Britt, 404 U.S. at 227.

Here, petitioner's claim is without merit since petitioner has provided absoclutely no evidence
demonstrating the trial court denied a "clear and unequivocal” request [*116] to provide him
with a free copy of the transcripts of his prior convictions. Roberts v. La Vallee, 389 U.S. 40, 42,
88 S. Ct. 194, 19 L. Ed. 2d 41 (1967) (per curiam). To the contrary, petitioner points to no
evidence in the record suggesting he ever sought any transcripts from his prior convictions to
aid in his defense or his appeal. 34

FOOTNOTES
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34 Petitioner alleges he attempted to file a pro se Application for Order Directing Trial
Counsel to Furnish Trial Files to Appellant on Appeal on February 17, 2003, but this
document was returned to him because he was represented by counsel on appeal. (Petition
Ex. G; Petition Memo at 574). Even had it been filed, however, this document did not seek
the prior proceeding transcripts about which petitioner now complains.

Moreover, in "a federal habeas corpus case brought by a state prisoner, the absence of a perfect
transcript does not violate due process absent a showing of specific prejudice." Quinteroc v.
Tilton, 588 F. Supp. 2d 1121, 1128 (C.D. Cal. 2008) (citing White v. State of Fla., Dep't of
Corrs., 939 F.2d 912, 914 (11th Cir. 1991), cert. denied, 503 U.5. 910, 112 S. Ct. 1274, 117 L.
Ed. 2d 500 (1992); Mitchell v. Wyrick, 698 F.2d 940, 941-42 (8th Cir.), cert. denied, 462 U.S.
1135, 103 S. Ct. 3120, 77 L. Ed. 2d 1373 (1983); Scott v. Elo, 302 F.3d 598, 604 (6th Cir.
2002) [*117] ("[Flederal habeas relief based on a missing transcript will only be granted
where the petitioner can show prejudice."), cert. denied, 537 U.5. 1192, 123 S. Ct. 1272, 154 L.
Ed. 2d 1026 (2003)). Here, since petitioner's mother was concededly able to obtain the
transcripts for him (Petition Memo at 568), and since petitioner has not been able to show how
these transcripts would in any way have benefitted him, he cannot demonstrate he was in any
manner prejudiced by the failure to receive such transcripts.

The California Supreme Court's rejection of petitioner's free transcript claim was not contrary to,
or an unreasonable application of, clearly established federal law, and did not involve an
unreasonable determination of the facts in light of the evidence presented. Accordingly,
petitioner is not entitled to federal habeas relief on this claim.

J. Petitioner Is Not Entitled to Federal Habeas Relief on His Right to Testify Claim

In Ground Twelve, petitioner contends he was denied his right to testify on his own behalf. 35
(Petition at 5; Petition App. at 2; Petition Memo at 581-618).

FOOTNOTES

35 Petitioner also raises several other claims that have been addressed above, and also
claims his trial counsel denied him the right to put on [¥118] a complete defense. This
claim will be addressed in Part K below.

"[A] defendant in a criminal case has the right to take the witness stand and to testify in his or
her own defense." Rock v. Arkansas, 483 U.S. 44, 49, 107 S. Ct. 2704, 97 L. Ed. 2d 37 (1987);
Gill v. Ayers, 342 F.3d 911, 919 (9th Cir. 2003) (quoting Rock, 483 U.S. at 49). This right has
its sources in several constitutional provisions, including the Fourteenth Amendment's Due
Process Clause, the Sixth Amendment's Compulsory Process Clause, and as a necessary
corollary to the Fifth Amendment's guarantee against compeiled testimony. Rock, 483 U.S. at
51-52; United States v. Pinc-Noriega, 189 F.3d 1089, 1094 (9th Cir.) (citations omitted), cert.
denied, 528 U.S. 989, 120 S. Ct. 453, 145 L. Ed. 2d 369 (1999). "The right is personal, and
'may only be relinquished by the defendant, and the defendant's relinquishment of the right
must be knowing and intentional.'™ Pino-Noriega, 189 F.3d at 1094 (quoting United States v.
Joelson, 7 F.3d 174, 177 (Sth Cir.), cert. denied, 510 U.S. 1019, 114 S. Ct. 620, 126 L. Ed. 2d
584 (1993)).

However, "waiver of the right to testify . . . need not be explicit[,]" Pino-Noriega, 189 F.3d at
1094 (citation omitted), and "[t]he trial court has no duty to advise the defendant of his right to
testify, [*119] nor is the court required to ensure that an on-the-record waiver has occurred."
Joelson, 7 F.3d at 177 (citation and internal quotation marks omitted). Rather, "waiver of the
right to testify may be inferred from the defendant's conduct and is presumed from the
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defendant's failure to testify or notify the court of his desire to do so." Joelson, 7 F.3d at 177
(citation omitted). "When a defendant remains 'silent in the face of his attorney's decision not to
call him as a witness,' he waives the right to testify," Pino-Noriega, 189 F.3d at 1095 (citation
omitted), and to claim ineffective assistance of counsel due to his counsel's failure to call him as
a witness. United States v. Nohara, 3 F.3d 1239, 1244 (9th Cir. 1993); McElvain v. Lewis, 283
F. Supp. 2d 1104, 1117 (C.D. Cal. 2003).

Here, the record reflects that petitioner remained silent when his trial counsel stated he was
resting and would not present an affirmative defense, and petitioner did not insist on testifying
in his own defense or otherwise advise the trial court he disagreed with counsel's decision. (RT
259-61). As such, petitioner waived his right to testify, and cannot now claim ineffective
assistance of counsel due [¥120] to his counsel's failure to call him as a witness.

The California Supreme Court's denial of petitioner's right to testify claim was not contrary to, or
an unreasonable application of, clearly established federal law, and did not involve an
unreasonable determination of the facts in light of the evidence presented. Accordingly,
petitioner is not entitled to federal habeas relief on this claim.

K. Petitioner Is Not Entitled to Federal Habeas Relief on His Conflict of Interest and
Ineffective Assistance of Trial Counsel Claims

In Ground Four, petitioner contends he received ineffective assistance of counsel at trial.
(Petition at 5; Petition App. at 1; Petition Memo at 167-210). In Ground Five, petitioner
contends he was denied his Sixth Amendment right to counsel when the trial court allegedly
conducted an improper Marsden hearing, relieving petitioner's retained counsel due to an
asserted conflict of interest, and reappointing public defender Brad Siegel to represent him.
(Petition at 5; Petition App. at 1; Petition Memo at 211-18). Addressing the conflict of interest
claim first, the Court concludes petitioner's claims are without merit,

1. Conflict of Interest
a. Additional Facts

Petitioner [*121] was initially represented by public defender Brad Siegel. (CT 1-80, 95-110;
RT 1-3). On October 25, 2000, retained counsel Ira Chester was substituted for Mr. Siegel as
counsel for petitioner, and Mr. Chester continued to represent petitioner until April 12, 2001,
when retained counsel Peter Knecht replaced him. (CT 111-119; RT 4-13). Mr. Knecht
represented petitioner until October 1, 2001, when Mr. Siegel was again appointed to represent
petitioner due to an asserted conflict of interest between Mr. Knecht and petitioner. (CT 120-29;
RT 14-35).

b. Pertinent Law

The Sixth Amendment right to counsel includes a correlative right to representation that is free
from conflicts of interest. Wood v. Georgia, 450 U.S. 261, 271, 101 S. Ct. 1097, 67 L. Ed. 2d
220 (1981); Campbell v. Rice, 408 F.3d 1166, 1170 (9th Cir.) (en banc), cert. denied, 546 U.S.
1036, 126 S. Ct. 735, 163 L. Ed. 2d 578 (2005). "Upon notification that an actua! or potential
conflict of interest exists, a trial court has the obligation 'either to appoint separate counsel or to
take adequate steps to ascertain whether the risk was too remote to warrant separate counsel.™
Campbell, 408 F.3d at 1170 (quoting Holloway v. Arkansas, 435 U.S. 475, 484, 98 S, Ct. 1173,
55 L. Ed. 2d 426 (1978)). "If the trial court fails to undertake [*¥122] either of these duties,
the defendant's Sixth Amendment rights are violated." Campbell, 408 F.3d at 1170 (citing
Holloway, 435 U.S. at 484). "Even if a defendant's Sixth Amendment rights have been violated
in this manner, though, the defendant cannot obtain relief unless he can demonstrate that his
attorney's performance was 'adversely affected’ by the conflict of interest." Campbell, 408 F.3d
at 1170 (citing Mickens v. Taylor, 535 U.S. 162, 174, 122 S. Ct, 1237, 152 L. Ed. 2d 291
(2002)). |
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To prove an ineffective assistance of counsel claim premised on an alleged conflict of interest, a
petitioner must "establish that an actual conflict of interest adversely affected his lawyer's
performance.” Cuyler v. Sullivan ("Sullivan"), 446 U.S. 335, 350, 100 S. Ct. 1708, 64 L. Ed. 2d
333 (1980); Washington v. Lampert, 422 F.3d 864, 872 (9th Cir. 2005) (quoting Sullivan, 446
U.S. at 335), cert. denied, 547 U.S. 1074, 126 S, Ct. 1778, 164 L. Ed. 2d 525 (2006); see also
Morris v. State of Cal., 966 F.2d 448, 455 (9th Cir. 1991) (same), cert. denied, 506 U.S. 831,
113 5. Ct. 96, 121 L. Ed. 2d 57 (1992); Mickens, 535 U.S. at 172 n.5 (2002) ("[T]he Sullivan
standard is not properly read as requiring inquiry into actual conflict as something separate and
apart from adverse effect. An 'actual conflict,’ for Sixth Amendment purposes, is a

[*123] conflict of interest that adversely affects counsel's performance."). That is, petitioner
"must demonstrate that his attorney made a choice between possible alternative courses of
action that impermissibly favored an interest in competition with those of the client." McClure v.
Thompson, 323 F.3d 1233, 1248 (9th Cir.), cert. denied, 540 U.S. 1051, 124 S. Ct. 804, 157 L.
Ed. 2d 701 (2003); see also United States v. Wells, 394 F.3d 725, 733 (9th Cir. 2005) ("[T]Jo
prove an adverse effect, the defendant must show that ‘counsel was influenced in his basic
strategic decisions' by loyalty to another client or former client.") (citation omitted); Rich v.
Calderon, 187 F.3d 1064, 1069 (9th Cir. 1999) (An adverse impact must be one "that
significantly worsens the client's representation."), cert. denied, 528 U.S. 1092, 120 S. Ct. 827,
145 L. Ed. 2d 696 (2000). "[A] defendant who shows that a conflict of interest actually affected
the adequacy of his representation need not demonstrate prejudice in order to obtain relief. But
until a defendant shows that his counsel actively represented conflicting interests, he has not
established the constitutional predicate for his claim of ineffective assistance.” Sullivan, 446
U.S. at 349-50 (internal citation omitted); see [*124] also Washington, 422 F.3d at 872
(same) (citations omitted). "An actual conflict must be proved through a factual showing on the
record." Morris, 966 F.2d at 455.

c. Analysis

First, to the extent petitioner contends he was denied his Sixth Amendment right to counse!
because retained counsel Peter Knecht had a conflict of interest, petitioner's claim fails because
he makes no showing that Mr. Knecht had an actual conflict of interest which adversely affected
Mr. Knecht's performance. Moreover, as noted above, the trial court held a hearing and relieved
Mr. Knecht as counsel well before trial. (CT 129-30; RT 24-32).

Second, to the extent petitioner contends that the hearing at which the trial court relieved Mr.
Knecht and reappointed Mr. Siegel constituted an improper Marsden hearing, he is not entitled
to relief. Petitioner appears to complain that the trial court conducted the hearing to relieve Mr.
Knecht as counsel in a manner that violated California law (See Petition Memo at 211-18).
However, such a claim is not cognizable in this proceeding. Estelle v. McGuire, 502 U.S. at 67-
68, see also Esmay v. Runnels, 2007 U.S. Dist. LEXIS 80870, 2007 WL 3105072, *6 (N.D. Cal.
Oct. 23, 2007) ("[T]he trial court's alleged [*125] failure to apply the correct standard in
evaluating the Marsden motion is largely beside the point because it would be a state law error
for which federal habeas relief is not available."). In any event, as noted above, the tria! court
granted the motion to relieve Mr. Knecht as counsel well before trial.

Third, to the extent petitioner intends to suggest that a conflict of interest existed between
petitioner and trial counset, Mr. Siegel, petitioner points to absolutely nothing in the trial record
indicating the trial court was notified of any such conflict of interest. Nor has petitioner
demonstrated an actual conflict of interest. See Plumlee v. Masto, 512 F.3d 1204, 1210 (Sth
Cir.) (en banc) (Actual conflict of interest means "lega! conflicts of interest — an incompatibility
between the interests of two of a lawyer's clients, or between the lawyer's own private interest
and those of the client."), cert. denied, 553 U.S. 1085, 128 S. Ct. 2885, 171 L. Ed. 2d 822
(2008). Rather, petitioner asserts only his dissatisfaction with his attorney and a disagreement
about potential avenues of research and trial strategies. However, the Sixth Amendment does
not "guarantee[] a 'meaningful relationship' between an accused and his [*¥126] counsel[,]"
Morris v. Slappy, 461 U.S. 1, 14, 103 S. Ct. 1610, 75 L. Ed. 2d 610 (1983); Larson v.
Palmateer, 515 F.3d 1057, 1066 (9th Cir.) (quoting Morris, 461 U.S. at 14), cert. denied, 129 S.
Ct. 171, 172 L. Ed. 2d 123 (2008), and petitioner has not shown a violation of his Sixth
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Amendment rights. See, e.g., Larson, 515 F.3d at 1067 (When defendant "complained solely
about his counsel's strategic decisions and lack of communication with him, including that his
counsel did not make motions that he requested, contacted witnesses without his consent and
did not present him the list of defense witnesses for his approval[,]" he did not establish a Sixth
Amendment violation since "no Supreme Court case has held that 'the Sixth Amendment is
violated when a defendant is represented by a tawyer free of actual conflicts of interest, but with
whom the defendant refuses to cooperate because of dislike or distrust.™) (citation omitted);
Plumlee, 512 F.3d at 1210 ("[Petitioner] has cited no Supreme Court case — and we are not
aware of any — that stands for the proposition that the Sixth Amendment is violated when a
defendant is represented by a lawyer free of actual conflicts of interest, but with whom the
defendant refuses to cooperate because [*¥127] of dislike or distrust. . . .").

2. Ineffective Assistance of Trial Counsel

"The Sixth Amendment guarantees criminal defendants the effective assistance of counsel.”
Yarborough v. Gentry, 540 U.S. 1, 4, 124 S, Ct. 1, 157 L. Ed. 2d 1 (2003) (per curiam). To
succeed on an ineffective assistance of trial counsel claim, a habeas petitioner must
demonstrate both that counsel's performance was deficient and that the deficient performance
prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984). The petitioner bears the burden of establishing both components. See Smith v.
Robbins (Robbins), 528 U.S. 259, 285-86, 120 S. Ct. 746, 145 L. Ed. 2d 756 (2000); Strickland,
466 U.S. at 687. "To be deficient, an attorney's conduct must fall below an 'objective standard
of reasonableness' established by 'prevailing professicnal norms.' Rossum v. Patrick, 622 F.3d
1262, 1270 (9th Cir. 2010) (quoting Strickland, 466 U.S. at 687-88). Prejudice "focuses on the
question whether counsel's deficient performance renders the results of the trial unreliable or
the proceeding fundamentally unfair." Witliams v. Taylor, 529 U.S. at 393 n.17 (citation
omitted).

To establish deficient performance, the petitioner must show his counsel "made errors so
serious that [¥128] counsel was not functioning as the 'counsel' guaranteed the defendant by
the Sixth Amendment.” Strickland, 466 U.S. at 687; Williams v. Taylor, 529 U.S. at 391. In
reviewing trial counsel's performance, the courts will "strongly presumef] [that counsel]
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment.” Strickland, 466 U.S. at 690. Only if counsel's acts or omissions,
examined within the context of all the surrounding circumstances, were outside the "wide
range" of professionally competent assistance, will the petitioner meet this initial burden.
Strickland, 466 U.S. at 690.

If the petitioner makes this showing, he must then establish there is a "reascnable probability
that, but for counsel's unprofessional errors, the result of the proceeding would have been
different.” Strickland, 466 U.S. at 694. The errors must not merely undermine confidence in the
outcome of the trial, but must result in a fundamentally unfair proceeding, Williams v. Taylor,
529 U.S. at 393 n.17, and "[t]he likelihood of a different result must be substantial, not just
conceivable.” Richter, 131 S. Ct. at 792. However, a court need not determine [*¥129] whether
counsel's performance was deficient before examining the prejudice the alleged deficiencies
caused the defendant. See Robbins, 528 U.S. at 286 n.14 ("'If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, . . . that course should be
followed™) (quoting Strickland, 466 U.S. at 697).

Petitioner identifies at least 33 ways in which he alleges his counsel was ineffective. 36 (See
Petition Memo at 201-03). Many of these claims are conclusory, meritless, and without
evidentiary support and will not be discussed in detail here. See Jones v. Gomez, 66 F.3d at 205
(petitioner's "conclusory suggestions that his trial . . .counse! provided ineffective assistance fall
far short of stating a valid claim of constitutional violation."); James, 24 F.3d at 26 ("Conclusory
[ineffective assistance of counsel] allegations which are not supported by a statement of specific
facts do not warrant habeas relief."). Other claims, such as the failure to object to alleged
prosecutorial misconduct (See Petition Memo at 180, 202) and jury instructions (Petition Memo
at 202), have been previously rejected and will not be rehashed in the ineffective assistance
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[*130] of counsel context. See Rupe v. Wood, 93 F.3d 1434, 1444-45 (9th Cir. 1996) ("[Tlhe
failure to take a futile action can never be deficient performance[.]"), cert. denied, 519 U.S.
1142, 117 S. Ct. 1017, 136 L. Ed. 2d 894 (1997); Boag v. Raines, 769 F.2d 1341, 1344 (9th
Cir. 1985) ("Failure to raise a meritless argument does not constitute ineffective assistance.”),
cert. denied, 474 U.S. 1085, 106 S. Ct. 860, 88 L. Ed. 2d 899 (1986). The remaining claims are
discussed herein.

FOOTNOTES

36 As with much of his Petition, petitioner presents his ineffective assistance of counsel
claims in a stream-of-consciousness manner. Many of his statements are irrelevant; others
are redundant. All his claims are without merit.

a. Duty to Investigate

Petitioner primarily alleges his trial counsel was ineffective in failing properly to investigate the
facts surrounding the charges against him, to contact witnesses, to obtain evidence, and to
present a voluntary intoxication defense.

Defense counsel has a "duty to make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary." Strickland, 466 U.S. at 691; see
also Cox v. Ayers, 613 F.3d 883, 893 (Sth Cir. 2010) ("Counsel's investigation must, at a
minimum, permit informed decisions about [¥131] how best to represent the client.") (citation
omitted). This includes a duty to investigate the prosecution's case and to follow up on any
exculpatory evidence. Kimmelman v. Morrison, 477 U.S. 365, 384-85, 106 S. Ct. 2574, 91 L,
Ed. 2d 305 (1986); Duncan v. Ornoski, 528 F.3d 1222, 1234-35 (9th Cir. 2008), cert. denied,
129 S. Ct. 1614, 173 L. Ed. 2d 1001 (2009); see also Bragg v. Galaza, 242 F.3d 1082, 1088
(9th Cir. 2001) (defense counsel's duties include "a duty to investigate the defendant's 'most
important defense,' and a duty adequately to investigate and introduce into evidence records
that demonstrate factual innocence, or that raise sufficient doubt on that question to undermine
confidence in the verdict") (citations omitted). However, "'the duty to investigate and prepare a
defense is not limitless," and . . . 'it does not necessarily require that every conceivable witness
be interviewed or that counsel must pursue every path until it bears fruit or until all conceivable
hope withers.'" Hamilton v. Ayers, 583 F.3d 1100, 1129 (9th Cir. 2009) (citation omitted). A
lawyer's performance is deficient if evidence exists that might show a defendant's innocence or
raise sufficient doubt to undermine confidence in a guilty verdict, and [*132] the lawyer did
not investigate the evidence. Riley v. Payne, 352 F.3d 1313, 1318 (Sth Cir. 2003), cert. denied,
543 U.5. 917, 125 5. Ct. 39, 160 L. Ed. 2d 200 (2004). To show prejudice, the petitioner must
demonstrate that further investigation would have revealed favorable evidence. See Ceja v.
Stewart, 97 F.3d 1246, 1255 (Sth Cir. 1996) (petitioner failed to show prejudice resulting from
alleged deficient investigation as he failed to explain what compelling evidence additional
investigation would have yielded or how it would have negated incriminating evidence), cert.
denied, 522 U.S. 971, 118 S. Ct. 422, 139 L. Ed. 2d 324 (1997); Hendricks v. Calderon, 70 F.3d
1032, 1042 (Sth Cir. 1995) (absent an account of what beneficial evidence investigation would
have turned up, petitioner could not meet prejudice prong of Strickland test), cert. denied, 517
U.S. 1111, 116 S. Ct. 1335, 134 L. Ed. 2d 485 (1996). Moreover, "ineffective assistance claims
based on a duty to investigate must be considered in light of the strength of the government's
case.” Rhoades v. Henry, 611 F.3d 1133, 1142 (9th Cir. 2010) (citation omitted).

1. Media Videotapes

Petitioner contends his trial counsel was ineffective in failing to obtain videotapes from the
media who filmed the pursuit. (Petition Memo at 175, 197, [*¥133] 590). To support this claim,
petitioner has submitted the declaration of Kathy Wells, a neighbor of petitioner's parents, who
states she watched the last part of the police pursuit on television, and saw "police vehicles not
directly involved in the pursuit and arrest were driving recklessly, spinning out of control trying
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to respond to the actual pursuit.” (Wells Decl. § 9). Ms., Wells also viewed petitioner being
arrested by numerous officers, and observed petitioner "laying there handcuffed curled up in a
fetal position with his face to the ground covering up from the strikes and blows of the officers,
clubs, hands, and feet" before he was placed in a patrol car. (Wells Decl. {9 10-12).

Ms. Wells's allegations, though disturbing, are of no benefit to petitioner since events following
the police chases in question had no bearing on any issue in petitioner's case. See Crews, 445
U.S. at 474 (illegal arrest, without more, has never been viewed as bar to subsequent
prosecution, nor as defense to valid conviction); Pugh, 420 U.S. at 119 (illegal arrest or
detention does not void subsequent conviction). Since petitioner has presented no evidence
demonstrating that videotapes of the actual [*134] police pursuit existed, and has offered
nothing more than mere speculation as to what relevant evidence the videotapes, if they
existed, might have depicted, he has demonstrated neither deficient performance nor prejudice.
See Gonzalez v. Knowles, 515 F.3d 1006, 1014-16 (9th Cir. 2008) (claims "grounded in
speculation" establish neither deficient performance nor prejudice); Bragg, 242 F.3d at 1088-89
(speculation that further investigation might have been helpful insufficient to demonstrate
ineffective assistance of counsel for failure to investigate).

2. CHP Communications

Petitioner also claims his trial counse! was ineffective in failing to seek CHP communications
showing that news helicopters had been asked to leave the area. (Petition Memo at 180-81,
590). The Court disagrees. Any such communications would not have been relevant to the
issues in petitioner's case. Indeed, when petitioner's trial counsel questioned CHP Officer Olavi
about whether any CHP officer instructed media helicopters to leave the area for safety
purposes, the trial court sustained the prosecutor's relevancy objection to this question. (RT
251). "An attorney need not pursue an investigation that would be fruitless[.]" [*135] Richter,
131 S. Ct. at 789-90; see also Stanley v. Schriro, 598 F.3d 612, 620 (9th Cir. 2010) ("No
prejudice is suffered when counsel declines to pursue the development of testimony that would
be inadmissible at trial.") (citation omitted).

3. Insurance Reports

Petitioner asserts his trial counsel was ineffective in failing to obtain insurance reports regarding
the stolen Daewoo that petitioner alleges contradict Officer Zubyk's version of events. (Petition
Memo at 180-81, 590). However, petitioner has not shown how the insurance reports in
question would have contradicted Officer Zubyk's testimony. Moreover, petitioner's trial counsel
utilized accident scene photographs to extensively question Officer Zubyk about inconsistencies
between his version of events and damage to his police cruiser and the stolen Daewoo, (RT 189-
236, 239-42), and the insurance reports would have been, at best, cumulative evidence. See
Babbitt v. Calderon, 151 F.3d 1170, 1174 (9th Cir. 1998) ("[I]t was not unreasconable for
counsel not to pursue [evidence] when it was largely cumulative of [evidence that was] offered
[.1M), cert. denied, 525 U.S. 1159, 119 S. Ct. 1068, 143 L. Ed. 2d 72 (1999).

4. Events Preceding the Carjacking

Petitioner contends [*¥136] his trial counsel was ineffective in failing to present evidence
explaining why he was at the location where the carjacking occurred. (Petition Memo at 177,
197, 590, 599). In particular, petitioner complains his trial counsel failed to interview Susan
Vanleuwen, who petitioner claims was with him "at the motel [and] involv[ed in] drug/alcohol
and prostitution activities" prior to the carjacking and "who stole [petitioner's] wallet and [C]
amaro while he was under a blackout condition, revealing why petitioner was at the location
where [the] victim's car was taken as he was hitchhiking a ride home . . . and his state of mind
as a result of drug/aicohol intoxication.” (Petition Memo at 590). Petitioner also claims trial
counsel was ineffective in not obtaining an insurance report regarding petitioner's allegedly
stoien Camaro. (Petition Memo at 590).

When the failure to investigate involves the failure to interview and/or call a particular witness,
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the petitioner must identify the witness and state with specificity what the witness would have
testified to and how that testimony might have altered the outcome of the trial. United States v.
Berry, 814 F.2d 1406, 1409 (9th Cir. 1987). Further, [*137] the petitioner must show that the
witness was actually available and willing to testify. United States v. Harden, 846 F.2d 1229,
1231-32 (9th Cir.), cert. denied, 488 U.S. 910, 109 S. Ct. 264, 102 L. Ed. 2d 252 (1988).
Generally, these requirements are satisfied by an affidavit or declaration from the witness. Dows
v. Wood, 211 F.3d 480, 486 (9th Cir.), cert. denied, 531 U.S. 908, 121 S. Ct. 254, 148 L. Ed.

2d 183 (2000).

Petitioner's claim fails because he has not presented a declaration from Ms. Vanleuwen stating
the substance of her proposed testimony and that she would have been willing and able to
testify on petitioner's behalf at his trial. See Bragg, 242 F.3d at 1088 (speculation that witness
might have given helpful information if interviewed is not enough to establish ineffective
assistance); Dows, 211 F.3d at 486 (rejecting claim of ineffective assistance for failure to call
witness based upon lack of affidavit from witness regarding substance of testimony); Morris,
966 F.2d at 455-56 ("[W]ishful suggestions” as to what a witness might say "cannot substitute
for declaratory or other evidence.”).

Moreover, even if Ms. Vanleuwen was able and willing to testify on petitioner's behalf at trial, it
would not have benefitted petitioner. First, it should [*138] be obvious that the alleged theft
of petitioner’s car and wallet provides no excuse for petitioner carjacking another person and
leading the police on a high speed chase. 37 Thus, evidence regarding the alleged theft of
petitioner's car was completely irrelevant to petitioner's case, and defense counsel was not
ineffective in failing to pursue it. See Richter, 131 S. Ct. at 789-90 (attorney need not pursue an
investigation that would be fruitless). Second, as for any possible testimony regarding drug and
alcohol use, for the reasons discussed below, petitioner cannot demonstrate a reasonable
probability that he would have prevailed on a voluntary intoxication defense. See Knowles v.
Mirzayance ("Mirzayance"), 129 S. Ct. 1411, 1422, 173 L. Ed. 2d 251 (2009) (law does not
require counsel to raise every available nonfrivolous defense).

FOOTNOTES

37 Although petitioner now claims his car was stolen, he previously told Stephen J. Wilson,
M.D., that he sold the car for crack cocaine (Petition Ex. F), and petitioner's attorney was
undoubtedly aware of this. (See Id. (Dr. Wilson's report addressed to defense counsel)).

Additionally, petitioner alleges his trial counsel was ineffective for not interviewing his friend and
[*139] employer, Jack Tabor, who could have testified about the good job petitioner did at
work, problems petitioner was having at home and his purchase of the Camaro. (Petition Memo
at 590-91,; Petition Ex. D (Declaration of Jack Tabor)). However, such information was
irrelevant, and defense counsel was not ineffective in failing to pursue it. See Richter, 131 S. Ct.
at 789-90.

5. Expert Testimony

Petitioner contends his trial counsel was ineffective in failing to seek expert testimony regarding
a voluntary intoxication defense. (Petition Memo at 182). Petitioner is incorrect. Initially,
petitioner's claim fails at the outset because he has provided no evidence, such as declarations,
demonstrating that any expert was available and willing to testify on his behalf, or discussing
the manner in which an expert would have testified and how such testimony wouid have
benefitted petitioner. Petitioner's mere "[s]peculation about what an expert could have said is
not enough to establish prejudice.” Grisby v. Blodgett, 130 F.3d 365, 373 (9th Cir. 1997); see
also Wildman v. Johnson, 261 F.3d 832, 839 (9th Cir. 2001) (same; citing Grisby, 130 F.3d at
373). »

Moreover, contrary to petitioner's claims, defense [*¥140] counsel did investigate the viability
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of a voluntary intoxication defense for petitioner. Indeed, defense counsel filed a motion to have
Dr. Gordon Plotkin appointed to evaluate petitioner, which was granted on December 12, 2001.
(CT 134-36; Petition Ex. F). In a letter written that day, defense counsel outlined the purpose of
Dr. Plotkin's examination of petitioner:

The instant matter involves allegations that Mr. Price committed a carjacking. . .,
felony evading; and assault on a peace officer with his vehicle. I have sought and
obtained your services to assist the Defense. The issue I intend to utilize your
services for is that of Voluntary Intoxication/Diminished actuality. [{]
Please interview Mr. Price . . . and contact Counsel. Additionally, if possible, please
forward Counsel any pertinent information regarding Methamphetamine intoxication
[the effects on an individual's judgement, etc.]. Finally, please contact Counsel prior
to generating any reports in this matter.

(Petition Ex. F (letter from Public Defender Brad Siegel to Dr. Gordon Plotkin dated December
12, 2001)) (emphasis added). Since Dr. Plotkin examined petitioner on December 26, 2001
(Petition Memo at 570), but did [*141] not testify at trial, a reasonable inference may be
drawn that his testimony would not have assisted petitioner. 38 Thus, petitioner simply has not
shown his trial counsel was ineffective in failing to further pursue expert evidence on voluntary
intoxication.

FOOTNOTES

38 Apart from Dr. Plotkin, petiticner was examined by several other mental health
professionals to ascertain his competency. (See Petition Ex. F).

6. Voluntary Intoxication Defense

Petitioner contends his trial counsel was ineffective in failing to investigate petitioner's history of
drug and alcohol abuse and present the jury with a voluntary intoxication defense due to
petitioner's "blackout" condition. (Petition Memo at 180, 192-94, 599-600). In support of this
claim, petitioner presents the declaration of Gary Fowler, who states that at around 11:00 a.m.
on July 5, 2000, he observed petitioner run into his backyard and, before petitioner ran off over
a fence, Mr. Fowler determined petitioner was "clearty under the influence of drugs and/or
alcohol" and "could not talk or think clearly." (Petition Ex. D (Declaration of Gary Fowler
["Fowler Decl."] 99 2-9)). Mr. Fowler further opined petitioner "was clearly not of a sound,
reasonable [*142] mind at this time, and in my view without any capacity of formulating the
intent to commit crime." (Fowler Decl. {9 16-17). Petitioner also refers to the 911 transcript in
which Gustavo Tepetla indicated petitioner seemed like he was under the influence. (Petition
Memo at 594; Petition Ex. A (Transcription of Taped 911 call)).

Initially, as discussed above, evidence of voluntary intoxication, even if it induced
unconsciousness, cannot negate the general intent required for such crimes as assaulting a
police officer in violation of P.C. § 245(c). Boyer, 38 Cal. 4th at 469; Brown, 46 Cal. 3d at 444
n.7; Hood, 1 Cal. 3d 444, 458-59, 82 Cal. Rptr. 618, 462 P.2d 370 (1969); P.C. § 22(a).
Furthermore, while evidence of intoxication may be relevant to a determination of whether
petitioner "actually formed [the] required specific intent," P.C. § 22(b), to support his
convictions under P.C. § 215 and V.C. § 2800.2(a), in petitioner's case, it can be inferred that
trial counsel made a reasonable tactical decision not to present any such evidence.

As discussed above, trial counse! did consider a voluntary intoxication defense, and appointed
Dr. Plotkin to examine petitioner so trial counsel could determine whether a voluntary
[*143] intoxication defense was viable. Since no such defense was propounded, it is
reasonable to infer Dr. Plotkin's opinion was not favorable to the establishment of a voluntary
intoxication defense. 2 Moreover, defense counsel had also investigated petitioner's extensive
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drug history and ability to drive while intoxicated and spoken to people who informed him that
petitioner was heavily into drugs and was high "all the time," he could drive "like a race car
driver" while using drugs and would street race for money to buy drugs, he would lie, cheat,
steal and trade anything, including cars, for drugs, and he had been in rehab many times. (See
Petition Ex. H (Public Defender's Investigative Reports)). Furthermore, the record contains
extensive evidence, which is discussed in Part A above and need not be repeated here,
demonstrating petitioner acted with the specific intent to deprive the victim of her vehicle as
well as the specific intent to evade pursuing police officers. See People v. Lindberg, 45 Cal. 4th
1, 27, 82 Cal. Rptr. 3d 323, 190 P.3d 664 (2008) ("The jury may infer a defendant's specific
intent to commit a crime from all of the facts and circumstances shown by the evidence."), cert.
denied, 129 S. Ct. 2799, 174 L. Ed. 2d 299 (2009). [*144] Under these circumstances,
petitioner cannot demonstrate his trial counsel was ineffective in declining to pursue a meritless
defense at trial. See Mirzayance, 129 S. Ct. at 1422; see also Red v. Runnels, 2009 U.S. Dist.
LEXIS 116881, 2009 WL 4251562, *7-*8 (N.D. Cal. Nov. 23, 2009) (defense counsel not
ineffective for failing to investigate voluntary intoxication as negating specific intent to
permanently deprive a victim of property and specific intent to evade an officer given the
strength of the evidence against petitioner); Reneau, 2009 U.S. Dist. LEXIS 105758, 2009 WL
3806264 at *11-*12 (petitioner could not show prejudice due to counsel's alleged
recommendation to plead guilty to evading an officer under V.C. § 2800.2(a) rather than
asserting a voluntary intoxication defense at trial when record contained extensive evidence that
petitioner specifically intended to flee and elude pursuing peace officer such that it was not
reasonably probable that jury would have concluded that evidence of petitioner's intoxication
negated his specific intent).

FOOTNOTES

39 In addition, trial counsel was aware that in finding petitioner competent to stand trial,
Reonald Markman, M.D., had opined that "the carjacking, the high speed chase, the ramming
of police vehicles, [*145] though erratic and impulsive, and secondary to substance abuse
and intoxication, reflects an appreciation of the nature and quality of his acts." (Petition Ex.
F (Report of Ronald Markman, M.D.)).

b. Failing to Meet and Confer with Petitioner
"'Adequate consultation between attorney and client is an essential element of competent
representation of a criminal defendant.' Summerlin v. Schriro, 427 F.3d 623, 633 (Sth Cir.
2005) (citation omitted), cert. denied, 547 U.S. 1097, 126 S. Ct. 1880, 164 L. Ed. 2d 567
(2006); Correll v. Ryan, 539 F.3d 938, 943 (9th Cir. 2008) (citation omitted), cert. denied, 129
S. Ct. 903, 173 L. Ed. 2d 108 (2009). Indeed, "limited consultations may constitute deficient
performance by a criminal defense attorney." Summerlin, 427 F.3d at 633-34; see also Turner
v. Duncan, 158 F.3d 449, 457 (9th Cir. 1998) (counsel's admission that he spent at most forty-
five minutes with petitioner prior to trial demonstrates deficient performance). "While the
amount of consultation required will depend on the facts of each case, the consultation should
be sufficient to determine all legally relevant information known to the defendant."” United
States v. Tucker, 716 F.2d 576, 581-82 (9th Cir. 1983); see also Moody v. Polk, 408 F.3d 141,
148 (4th Cir. 2005) [*146] ("[T]here is no established 'minimum number of meetings between
counsel and client prior to trial necessary to prepare an attorney to provide effective assistance
of counsel.'") (citation omitted), cert. denied, 546 U.S. 1108, 126 S, Ct. 1060, 163 L. Ed. 2d
885 (2006); United States v. Olson, 846 F.2d 1103, 1108 (7th Cir.) ("A lawyer . . .

experienced . . . in criminal law can get more out of one conference with his client than a less
well-trained lawyer could get out of several."), cert. denied, 488 U.S. 850, 109 S. Ct. 131, 102
L. Ed. 2d 104 (1988).

Petitioner complains his trial counsel failed sufficiently to meet and confer with him. (Petition

Memo at 171-73). However, petitioner's complaint throughout his Petition is not that his trial
counsel was unaware of the issues petitioner wanted to raise, it is that trial counsel opted to not
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to raise the issues petitioner wanted even though petitioner provided trial counsel with the
necessary information. (See, e.g., Petition Memo at 172 (complaining conference with defense
counsel was "futile" because it had "absolutely [no] results pursuant to petitioner's defense)).
Thus, petitioner has not shown "what purpose additional consultation . . . would have served[,]"
and he has not demonstrated his trial counsel [*147] was ineffective in failing to meet with
him more often. United States v. Lucas, 873 F.2d 1279, 1280 (9th Cir. 1989) (per curiam); see
also Murray v. Maggio, 736 F.2d 279, 282-83 (5th Cir. 1985) ("[B]revity of consultation time
between a defendant and his counsel, alone, cannot support a claim of ineffective assistance of
counsel” and petitioner did not demonstrate his counsel was ineffective when he "has not shown
what additional evidence could have been produced had additional conversations taken place.”)
(citation omitted).

c. Failing to Challenge the Admissibility of Petitioner's Prior Convictions

Petitioner argues his trial counsel was ineffective in failing to challenge the admissibility of his
prior convictions as improper rebuttal evidence. (Petition Memo at 206-07). This contention is
specious. Petitioner's prior convictions were not admitted as rebuttal evidence, but instead were
admitted into evidence during the second portion of petitioner's bifurcated trial in which the
prosecutor was required to prove beyond a reasonable doubt that petitioner had been convicted
of the prior convictions alleged in the amended information. (RT 348-68). Defense counsel was
not required to make [*148] the futile objection petitioner suggests. Rupe, 93 F.3d at 1445
(failure to take futile action can never be deficient performance).

The California Supreme Court's rejection of petitioner's conflict of interest and ineffective
assistance of trial counsel claims was not contrary to, or an unreasonable application of, clearly
established federal law, and did not involve an unreasonable determination of the facts in light
of the evidence presented. Accordingly, petitioner is not entitled to habeas relief on these
claims. '

L. Petitioner Is Not Entitled to Federal Habeas Relief on His Ineffective Assistance of
Appellate Counsel Claim '

The standards for determining whether trial counsel was ineffective apply equally to determining
whether appellate counsel was ineffective, Robbins, 528 U.S. at 285; Cockett v. Ray, 333 F.3d
938, 944 (9th Cir. 2003) (citation omitted), and petitioner bears the burden of establishing both
components of the Strickland standard, /.e., "that counsel's performance fell below an objective
standard of reasonableness, . . . and that there is a reasonable probability that, but for
counsel's unprofessional errors, [the petitioner] would have prevailed on appeal." Cockett, 333
F.3d at 944 [*149] (citation and internal citation omitted).

Appellate counsel has no constitutional duty to raise every issue, where, in the attorney's
judgment, the issue has little or no likelihood of success. Jones v. Barnes, 463 U.S. 745, 751-
54, 103 S. Ct. 3308, 77 L. Ed. 2d 987 (1983) (limited on other grounds in Robbins, 528 U.S. at
287); Turner, 281 F.3d at 872. Indeed, as an officer of the court, appellate counse! is under an
ethical obligation to refrain from wasting the court's time on meritless arguments. McCoy v.
Court of Appeals of Wisconsin, Dist. 1, 486 U.S. 429, 436, 108 S. Ct. 1895, 100 L. Ed. 2d 440
(1988). Thus, in reviewing appellate counsel's performance, the Court will presume that
appellate counsel used reasonable tactics; otherwise, it "could dampen the ardor and impair
[counsel's] independence . . ., discourage the acceptance of assigned cases, and undermine the
trust between attorney and client.” Pollard v. White, 119 F.3d 1430, 1435 (9th Cir. 1997) (citing
Strickland, 466 U.S. at 690).

In Ground Thirteen, petitioner claims his appellate counsel rendered ineffective assistance by
only challenging the sufficiency of the evidence to support petitioner's carjacking and evading an
officer convictions, and not raising the other claims petitioner sets [*¥150] forth in the pending
Petition, particularly the ineffective assistance of trial counsel claims. (Petition at 5; Petition
App. at 2; Petition Memo at 619-39).
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However, since none of the ineffective assistance of trial counsel claims petitioner raises in his
pending Petition are meritorious, appellate counsel's failure to raise these claims on appeal
cannot be deemed ineffective assistance. See Turner, 281 F.3d at 872 ("A failure to raise
untenable issues on appeal does not fall below the Strickland standard."); Wildman, 261 F.3d at
840 ("[Petitioner] cannot sustain his claim for ineffective assistance of appellate counse!
because the issues he raises are without merit."). Accordingly, the California Supreme Court's
denial of petitioner's ineffective assistance of appellate counsel claim was not contrary to, or an
unreasonable application of, clearly established federal law, and did not invclve an unreasonable
determination of the facts in light of the evidence presented, and petitioner is not entitled to
habeas relief on this claim.

M. Petitioner Is Not Entitled to Federal Habeas Relief on His Cumulative Error Claim

"The cumulative error doctrine in habeas recognizes that, even if no single [*¥151] error were
prejudicial, where there are several substantial errors, their cumulative effect may nevertheless
be so prejudicial as to require reversal.” Parle v. Runnels, 387 F.3d 1030, 1045 (9th Cir. 2004)
(citation and internal quotation marks omitted), cert. denied, 544 U.S. 1041, 125 S. Ct. 2274,
161 L. Ed. 2d 1073 (2005). In Ground Fourteen, petitioner ciaims that the alleged errors in
Grounds One through Thirteen had a cumulative prejudicial effect. (Petition at 5; Petition Att. at
2; Petition Memo at 640-54). However, this Court has found no merit to petitioner's claims.
Thus, petitioner has not shown cumulative error. See Hayes v. Ayers, 632 F.3d 500, 2011 WL
61643 at *19 ("Because we conclude that no error of constitutional magnitude occurred, no
cumulative prejudice is possible.") (citation omitted); Mancuso, 292 F.3d at 957 ("Because there
is no single constitutional error in this case, there is nothing to accumulate to a level of a
constitutional violation.™m).

The California Supreme Court's rejection of petitioner's cumulative error claim was not contrary
to, or an unreasonable application of, clearly established federal law, and did not involve an
unreasonable determination of the facts in light of the evidence [*152] presented. Accordingly,
petitioner is not entitled to federal habeas relief on this claim.

VI. RECOMMENDATION

IT THEREFORE IS RECOMMENDED that the District Judge issue an Order: (1) approving and
adopting this Report and Recommendation; and (2) directing that Judgment be entered denying.
the Petition and dismissing this action with prejudice.

DATED: February 25, 2011
/s/
Honorable Jacqueline Chooljian

UNITED STATES MAGISTRATE JUDGE
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OPINION

ORDER
I. INTRODUCTION
Petitioner is a state prisoner proceeding pro se with an application for writ of habeas corpus

pursuant to 28 U.S.C. § 2254, Pursuant to 28 U.S.C. § 636(c)(1), Petitioner consented in June
2004 to have a United States Magistrate Judge co