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I. The Question Presented

This Court has directed the parties, and permitted Amici Curiae, 10
address the following question: “What bearing, if any, does SB 1421, signed
into law on September 30, 2018, have on this Court’s examination of the
question presented for review in the above-titled case?”

The brief previously filed by Amici in this matter, citing then pending
SB 1421, explained how legislative solutions, not judicial resolutions, should
determine these public policy issues, and suggested that this Court should
allow the Legislature, not a local law enforcement agency, to create the
procedures by which all California public agencies will comply with their
Brady obligations.

In short, the amendments to Penal Code § 832.7 in SB 1421 allow
members of the public to obtain certain “confidential” peace officer personnel
records that were previously available only through the Pz'tchessﬂ procedure
(Evidence Code, §§ 1043-1045). Now, when a request is made under the
California Public Records Act (CPRA), a public agency is required to disclose
records and information in an officer’s personnel file that pertains to certain
categories of incidents and misconduct: officer-involved shootings, certain
uses of force, sustained findings of sexual assault, and sustained findings of

dishonesty.
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Now, no longer will a criminal defendant need to obtain such
information and potential evidence through a properly filed Pitchess motion
(which nécessarily would include a showing of “materiality;’; see People v.
Gutierrez (2003) 112 Cal.App.4th 1463, 1475-1476). Instead, a criminal
defendant, like ény other member of the public, will be able to obtain such
records and information through the CPRA procedure.

When this Court granted the Department’s petition for review, it
presented the following question: “When a law enforcement agency creates
an internal Brady list (see Government Code, § 3305.5), and a peace officer on
that list is a potential witness in a pending criminal prosecution, may the
agency disclose to the prosecution (a) the name and identifying number of the
officer and (b) that the officer may have relevant exonerating or impeaching
material in his or her confidential personnel file, or can such disclosure be
made only by court order on a properly filed Pitchess motion? (See Brady v.
Maryland (1963) 373 U.S. 83; People v. Superior Court (Johnson) (2015) 61
Cal.4th 696; Pitchess v. Superior Court (1974) 11 Cal.3d 531; Penal Code, §§
832.7-832.8; Evidence Code, §§ 1043-1045.)”

//
1/

/!

AMICI CURJAE SUPPLEMENTAL BRIEF OF RSA, LAPPL, SCALE AND LASPA
5



With regard to the material in an officer’s personnel file relating to
officer involved shootings, and what the California Legislature has deemed
“serious” ﬁses of force, and “serious” misconduct', the passage 6f SB 1421 has

made this case somewhat meaningless.

II. Argument

1. Legislative Solutions To The Brady Issue

In Brady and its progeny, the Supreme Court did not establish any
specific procedure that the states were constitutionally required to follow.
Rather, the Court implicitly left it to the states to determine how best to ensure
material evidence, favorable to the accused, is not suppressed by the
government. This lack of a “constitutional rule’” allows the states flexibility
in responding to defense requests for Brady evidence that may be contained in
an officer’s personnel file.

As noted in the brief previously filed by Amici in this matter, a variety

of Brady approaches have emerged in the states in regard to police personnel

ISB 1421 contains a legislative finding that, “The public has a right to know all
about serious police misconduct, as well as about officer-involved shootings and
other serious uses of force.” (Emphasis added.)

2 The clearest example of where the Supreme Court has established a
constitutional rule is in Miranda v. Arizona, 384 U.S. 436 (1966).
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files. These approaches could generally be described as “public record”
regimes, prosecution “access and disclosure” regimes, and “no [prosecution]
access” regimes. The different regimes are loosely based on the 'emphasis the
legislature in each jurisdiction has placed on the confidentiality of police
personnel records. Previously, California would have been classified as a “no
access” regime. Now, California is a combined “public record” regime (for
uses of force and misconduct that the Legislature has deemed “serious’), and
continues to be a “no access” regime, subject to the Pitchess procedure, for
other material contained in police personnel files.

In “public record” regimes, records of police misconduct are publicly
accessible. The “public record” group of ’states includes Florida, Texas,
Minnesota, Arizona, Tennessee, K entucky, Louisiana and South Carolina, now
must also include California. In regard to Brady, such public access actually
eliminates any need for the prosecutor to discover and disclose such
information to defendants because, under the reasonably diligent defendant
doctrine, defendants may access such information on their own. (See United
Statés v. Aichele, 941 F.2d 761, 764 (9th Cir. 1991) [When a defendant is able
to obtain “the supposed Brady material on his own, there is no suppression by
the government.”].) Since a criminal defendant in California may now obtain

Brady material found in a personnel file without a “court order on a properly
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filed Pitchess motion” (at least for such material in a personnel file that the
Legislature has deemed “serious”), the passage of SB 1421 has removed the
need for an agency to compile a Brady list containing that materiai (other than
to possibly assist in CPRA requests).

In “no access” regimes, prosecutors are barred by state laws from
viewing police personnel files. In these jurisdictions, in order to comply with
Brady, there is usually a procedure set up for defense access, as we have in
California. For example, in Colorado, police personnel files are confidential,
and prosecutors cannot access them without a subpoena and in camerareview.
To trigger such review, the moving party must present more “than bare
allegations that the requested documents would relate to the officer’s
credibility” and must “show how they would be relevant to his defense of the
charges against him.” (People v. Blackmon, 20 P.3d 1215, 1220 (Colo.App.
2000).)

/1
I
1/
I/
1/

I
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The “no access” group, in addition to California (for incidents and misconduct
not deemed by the Legislature to be “serious” in nature) includes, or has
included, New Hampshire, Colorado, Vermont, Maine and New York.}

2. Mayv A Law Enforcement Agency Violate The Pitchess

Procedures?

Although we can now, because of SB 1421, expect fewer Pifchess
motions, this Court must still determine whether a law enforcement agency
may violate the Pitchess procedures when it has created a so-called Brady list
(containing information about an officer that the Legislature has deemed not
to be “serious”, or otherwise).

It is important to note, that when the Court granted review in this case,
it did not request briefing on whether, in light of Brady and its progeny, the
California Pitchess statutory scheme (Penal Code, §§ 832.7-832.8; Evidence
Code, §§ 1043-1045), should be deemed to be unconstitutional under the
Fourteenth Amendment. However, those arguing in favor of allowing a law

enforcement agency to violate the Pitchess procedures, do so by basing their

3Some of these states, like California, have in recent years passed less restrictive
legislation. In New Hampshire, the legislature amended its personnel file statute
to read “exculpatory evidence in a police personnel file ... shall be disclosed to the
defendant”, and stated an in camera review is only required “if a determination
cannot be made as to whether evidence is exculpatory.” (N.H.Rev.Stat.Ann. §
105:13-b (2014).) In Maine, the legislature amended its personnel file statute to
create a Brady exception that reads, “[the statute] does not preclude the disclosure
of confidential personnel records” to prosecutors for purposes “related to the
determination of and compliance with the constitutional obligations ... to provide
discovery to a defendant in a criminal matter.” (Me.Rev.Stat. Tit. 30-A, § 503
(2014).)
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argument on such a proposition.

In their brief, Amici presented a detailed argument on why this Court
must not rule that the California Pitchess statutory scheme is unconsﬁtutional
under the Fourteenth Amendment. That analysis demonstrates how, as
numerous cases have discussed, “the ‘Pifchess process’ operates in parallel
with Brady and does not prohibit the disclosure of Brady information.™
(4battiv. Superior Court (2003) 112 Cal.App.4th 39, 55.)

The Legislature, when it passed SB 1421 and amended Penal Code §
832.7, could have chosen to make it possible to obtain all sustained peace
officer misconduct under the CPRA. Instead, the Legislature chose to place
an emphasis on certain types of incidents and misconduct, and make public
(upon request) only the personnel records of peace officers for “serious” police
officer misconduct and “serious” uses of force. For other (non-serious)
misconduct and uses of force, the Legislature has decided that the
confidentiality of police personnel records must remain as is, and the Pitchess
statutory scheme for discovery of such information should continue without

modification.

* There is no conflict between Pitchess and Brady because evidence that
meets the higher Brady materiality standard will necessarily meet the lower
Pitchess discovery standard. (See Eullogui v. Superior Court (2010) 185
Cal.App.4th 1055, 1065 (“[Alny citizen complaint that meets Brady’s test of
materiality necessarily meets the relevance standard for disclosure under
Pitchess.”)
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Unless the entire Pitchess process and procedure is deemed to be
unconstitutional, since the Legislature has so recently and soundly decided
such public poliéy issues on its own’, there is no need for this Court o create
an alternative “judicial Brady procedure”, that effectively changes the Pitchess
procedure, by permitting individual law enforcement agencies to act outside
that structure and disclose confidential police personnel information merely

because it has been placed in an ad hoc, Department created “Brady” list®.

DATED: February 11, 2019 Respectfully Submitted,

STONE BUSAILAH, LLP

s/ Michael P. Stone

MICHAEL P. STONE, and

MUNA BUSAILAH, and

ROBERT RABE

Attorneys for Amici Curiae

Riverside Sheriffs' Association,

Los Angeles Police Protective League,
Southern California Alliance of Law
Enforcement and Los Angeles School
Police Association

’The Legislature would necessarily have been aware of this case, yet chose not to
modify the Pitchess scheme, (for non-serious misconduct and uses of force), by
allowing a public agency to disclose Pitchess/Brady material via a Brady list,
without first having an in camera review, conditioned upon a showing of
materiality.

Any so-called Brady list created by an individual law enforcement agency,
should not be confused with such a list created and controlled by a prosecution
agency. (See Government Code, § 3305.5.)
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