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I. INTRODUCTION

A. The Question Presented

When this Court granted the Department’s petition for review, it asked
the parties to brief the following issue: “When a law enforcement agency
creates an internal Brady list (see Government Code, § 3305.5), and a peace
officer on that list is a potential witness in a pending criminal prosecution,
may' the agency disclose to the prosecution (a) the name and identifying
number of the officer and (b) that the officer may have relevant exonerating
or impeaching material in his or her confidential personnel file, or can such
disclosure be made only by court order on a properly filed Pitchess motion?
(See Brady v. Maryland (1963) 373 U.S. 83; People v. Superior Court
(Johnson) (2015) 61 Cal.4th 696; Pitchess v. Superior Court (1974) 11 Cal.3d

531; Penal Code, §§ 832.7-832.8; Evidence Code, §§ 1043-1045.)”

117

' Modal verbs are a small class of auxiliary verbs used mostly to express
modality - a speaker’s attitude and the strength of that attitude. The word
‘must’ indicates the meaning of ‘definite’. The word ‘may’ indicates a lesser
possibility. A sense of ‘compulsion’ is meant in the usage of the word ‘must,’
whereas the sense of ‘possibility’ is meant in the usage of the word ‘may’.
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B. If the Pitchess Statutes Violate the Constitution, Every Agency Must
Disclose Material from the Officer’s Confidential Personnel File

If this Court determines that a law enforcement agency has discretion
on whether or not to disclose such confidential information to the prosecution,
then the answer to this Court’s question is “No” - the agency must not disclose
material from the officer’s confidential personnel file, unless the disclosure is
being made pursuant to a court order issued following a properly-filed Pitchess
motion. On the other hand, if this Court determines that a law enforcement
agency has no discretion, and is obliged under Brady and the Fourteenth
Amendment to disclose such information, then the answer must be “Yes” -
even without a court order. If the answer is “Yes,” disclosure of such
information must be made by an agency even if it has not created an internal
Brady list.

There is no statute or case decision that compels a law enforcement
agency to compile a so-called Brady list - it is entirely within an agency’s
discretion whether or not to create an internal Brady list. There are no
statutory directions concerning which officers should be placed on an internal

Brady list. Since there is no “best practice” guidance from any governmental
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agency or organization on how a law enforcement agency should go about
creating an internal Brady list, the actual creation of one is an ad hoc exercise
by the agency itself. Finally, there is a lack of uniformity between agencies
that do have such lists, concerning what criteria was used when the list was
created.

Should this Court rule that whenever there is a pending criminal
prosecution, a law enforcement agency has a constitutional obligation, under
Brady and the Fourteenth Amendment, to disclose to the prosecution the name
of any potential peace officer witness who may have in his or her personnel
file a record of discipline or some other information that might be considered
to be possible Brady material, it will make no difference whether the agency
does or does not have an internal Brady list. Having such a list would only
facilitate compliance with the Brady obligation, it would not meet the

obligation itself.

*Taking such a ruling to its logical conclusion would require every law
enforcement agency in the State of California, in every matter that is criminally
prosecuted, to insure that potential Brady material found in the file of any
peace officer who could be a witness in the case, (or is subpoenaed by the
defense to be a witness), is provided to the prosecution for disclosure to the
defendant - all without any of the confidentially protections currently afforded
under the Pitchess statutes.
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C. The California Pitchess Statutes are Constitutional

In Brady, the Supreme Court held that suppression by the prosecution
of evidence favorable to an accused violates due process, where the evidence
that was suppressed is material to either guilt or punishment. The Brady
decision did not establish specific procedures that the states were
constitutionally required to follow to ensure an accused obtained the necessary
“favorable” evidence - neither have any of the subsequent Supreme Court
cases in the 55 years since the Brady case was decided.’> The Supreme Court
has also never discussed whether and how the Brady rule might apply to police
disciplinary and internal investigatory files - this question remains unsettled at
the Supreme Court level. So the effect of Brady on officer personnel files that

are solely in the hands of a law-enforcement agency remains unresolved.*

* In Pennsylvania v. Ritchie, 480 U.S. 39, 58 (1987), however, the Supreme
Court did effectively write an in camera review procedure into state law,
requiring Pennsylvania judges to examine confidential information for the
presence of Brady material without regard to state-law restrictions, and despite
the absence of a state law authorizing such reviews in criminal cases.

* One California case Abatti v. Superior Court (2003) 112 Cal.App.4th 39,

has suggested Brady does not apply to officer personnel files. This is because
“information possessed by an agency that has no connection to the
investigation or prosecution of the criminal charge against the defendant is not
possessed by the prosecution team, and the prosecutor [generally] does not
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The Supreme Court has, for a very long time, allowed states to
experiment with different procedures to answer complicated problems. (See
Smith v. Robbins, 528 U.S. 259, 272 (2000).) A state has the authority to
experiment with its criminal procedure, so long as it remains within the
limitations of the Fourteenth Amendment. When the Supreme Court reviews
a state criminal procedure, the Court does so by determining whether the
procedure exceeds the limits imposed by the Constitution. In the present case,
this Court must decide whether the Fourteenth Amendment permits California
to require a defendant to make his or her showing of materiality, for both
Pitchess and Brady purposes, at a pre-trial stage.

A defendant who seeks a new trial claiming Brady error must
demonstrate to the court that the suppressed evidence was “material” to issues
that were raised in the case. In California, under the Pitchess statutes, the
procedure for obtaining access to police disciplinary files requires the
requesting party, usually the defendant, to demonstrate the sought-after

information would be “material” to issues that may be raised in the case.

have the duty to search for or to disclose such material.” (Quoting People v.
Superior Court (Barrett) (2000) 80 Cal. App.4th 1305, 1315, emphasis added.)
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Amici will argue 1n this brief that the pre-trial procedures under the
Pitchess statutes - which will necessarily prevent “Brady” error from
occurring - are as constitutionally permissible as the post-trial procedures that
require a similar showing of materiality in order to demonstrate “Brady” error

has actually occurred.

II. ARGUMENT

A. Introduction and Background

The Supreme Court has never decided a case involving Brady’s
application to police personnel files. Brady, and its progeny - Giglio v. United
States, 405 U.S. 150 (1972), United States v. Bagley,473 U.S. 667 (1985), and
Kyles v. Whitley, 514 U.S. 419 (1995) - all reference material obtained in the
course of investigating the case, i.e., the information in the prosecutor’s and
police department’s case files. In the cases that expanded Brady, the Justices
frequently referred to Brady information as being contained in “the file” - by

which they meant the case file.’

*See, e.g., Cone v. Bell, 556 U.S. 449, 459 (2009) (discussing in the Brady
context, a criminal defendant’s right to review “the prosecutor’s file in his
case”; Bagley, supra, 473 U.S. at 702, (Marshall, J., dissenting) (arguing that
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Usually, when the Supreme Court has not considered an issue, it will
be dealt with by the lower federal courts, but in the case of Brady’s application
to law enforcement personnel files, such clarification has not occurred. The
federal courts were not required to settle this question because the Justice
Department adopted a policy that requires federal agents’ files to be searched
upon request by the defense.° Due to this policy, and the effect of the
Antiterrorism and Effective Death Penalty Act (AEDPA) on the federal review
of state convictions, the federal courts of appeals were left largely without the
opportunity - or the need - to settle how Brady applies to police personnel
files.” In the absence of federal case law, a variety of Brady approaches

emerged in the states.

Brady requires the prosecutor to disclose “all evidence in his files that might
reasonably be considered favorable to the defendant’s case”; Giglio, supra,
405 U.S. at 154, (discussing, in the Brady context, “a combing of the
prosecutors’ files”.

®Memorandum from Robert S. Mueller, Assistant Attorney General, Criminal
Division, (August 12, 1991), advised prosecutors to work with the agencies to
facilitate timely responses to requests to review files.

’See Atrticle: Brady’s Blind Spot: Impeachment Evidence in Police Personnel
Files and the Battle Splitting the Prosecution Team (Article), 67 Stan.L.Rev.
743, 757 (2015).
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B. Preliminary Showing Necessary to Obtain Evidence from Police
Personnel Records

A criminal defendant’s Pifchess motion will reach evidence that a
defendant can plausibly relate to a specific defense contention or theory.
Defense Pitchess motions are denied when a defendant cannot make the
requisite showing. (See, e.g., People v. Sanderson (2010) 181 Cal.App.4th
1334, (denying Pitchess motion because defendant merely denied statements
attributed to him by officer and did not present a specific factual scenario that
was plausible).) Hence, Pitchess motions by defendants are necessarily limited
to officer conduct the defendant knows or suspects to exist, and which will
support an articulable defense theory.

California is not the only state that requires, (or has required), a
defendant to establish a basis to obtain information from a police personnel
record before a court will order an in camera inspection. In Delaware, “the
State is not required to examine the records of State employee witnesses unless
the defendant provides some factual basis that Brady material may be found
in those records.” (State v. Anderson, 1999 Del. Super. LEXIS 450.) A mere

allegation that a search of an official’s personnel files “is needed in order to

AMICI CURIAE BRIEF OF RSA, LAPPL, SCALE AND LASPA
14



prepare a defense and cross examination is insufficient” to establish a factual
predicate to require the State to examine the files for Brady material. (State
v. D.F., 2012 Del.Fam.Ct. LEXIS 39.)

In Snowden v. State, 672 A.2d 1017 (Del. 1996), the Supreme Court of
Delaware had to determine “what threshold showing is required by a defendant
to compel the production of personnel files through a subpoena duces tecum”
and what “procedural safeguards should be implemented to insure that the
confidentiality of such files is not compromised improperly.” (/d., at 1023.)
The court noted that the “answers to those questions in other jurisdictions can
be found in two lines of decision. The first line of precedent addresses
whether a defendant has made a sufficient showing to compel a review of
police personnel records by the prosecution. The second line of cases
addresses whether a defendant has made a sufficient showing to warrant an in
camera inspection by the court” The Court remarked that there were
“relatively few cases involving the right of a defendant to have the prosecution
review personnel files of law enforcement officers. Nevertheless, those
decisions are almost unanimous in holding that in response to a specific
motion, or upon subpoena duces tecum, the prosecution is required to review
the identified personnel files for Brady material.” (Id.) The Court then
explained that the “majority view requires a determination that the defendant

has established a factual basis for the requested files before ordering an in
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camera inspection. See State v. Kaszubinski,N.J. Super., 177 N.J. Super. 136,
425 A.2d 711, 714 (1980).* “‘Generally, it is not necessary for a defendant to
establish that the personnel file actually contains relevant information, but he
should at least advance’ some factual predicate which makes it reasonably
likely that the file will bear such fruit and that the quest for its contents is not
merely a desperate grasping at a straw.” Id. (quoting People v. Gissendanner,
N.Y.Ct.App., 48 N.Y.2d 543, 399 N.E.2d 924, 928, 423 N.Y.S.2d 893
(1979)).” The Court concluded the defendant had established the requisite
predicate for an in camera inspection and held the Superior Court should have
conducted an in camera review of the officer’s “personnel files to determine
whether they contained any information which should have been disclosed to
Snowden.” (Snowden v. State, supra, 672 A.2d at 1024.)

Both the New Jersey and Delaware courts cited People v.
Gissendanner. In that case, the Court of Appeals of New York, citing several
cases from different states, noted that access to police personnel records “has
been denied in cases in which the defendant failed to demonstrate any theory

of relevancy and materiality, but, instead, merely desired the opportunity for

¥ In Kaszubinski, after reviewing a number of cases from different states
where the disclosure of police personnel records had been denied for a variety
of reasons, the Court concluded that “[a]lthough these courts have not applied
a uniform standard, they generally require some preliminary showing before
permitting even an in camera inspection.”
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an unrestrained foray into confidential records in the hope that the unearthing
of some unspecified information would enable him to impeach the witness.”

(Supra, at 549.)°

C. Federal Appellate Decisions That Required A Showing of Materiality
Before the Justice Department adopted a policy that required federal
agents’ files to be searched upon request by the defense'’, the courts in several

Circuits denied defendants’ motions for review of government personnel files

9 See also People v. Cook, 2015 N.Y .Misc. LEXIS 4689, where the Court
found “that the defense [did] not [make] a sufficient predicate factual showing
that the information sought is material and relevant to defendant’s case as
would warrant this court to request the records for its in camera review for
potential release to the defense [citation]. On the contrary, the defendant’s
application here is more akin to a ‘fishing expedition’ into confidential
records, as has been condemned by the courts [citations]. The hope of
discovering some discrediting information does not justify review of
confidential police files [citations].

10

Albeit, following the decision in United States v. Henthorn, 931 F.2d 29, 31
(9th Cir. 1991), where the Court held the defense need not make any prior
showing that impeachment material will be found in the agent’s personnel file.
Rather, the government’s duty to look through a file is triggered by the
defendant’s request alone; Cf., United States v. Rivaz-Felix, 2013 U.S. Dist.
LEXIS 55895, *17 (E.D. Cal. 2013) where the Court ruled federal defendant
seeking state officer’s personnel records should compel discovery of such
records “by filing a Pifchess motion supported by affidavits showing good
cause, materiality, and a reasonable belief that the agency has the information
at issue.”
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unless the defendants could make a prior showing of materiality.!' (See United
States v. Andrus, 775 F.2d 825, 843 (7th Cir. 1985) (“Mere speculation that a
government file may contain Brady material is not sufficient to require a
remand for in camera inspection, much less reversal for a new trial. A due
process standard which 1s satisfied by mere speculation would convert Brady
into a discovery device and impose an undue burden upon the district court.”);
United States v. Phillips, 854 F.2d 273,278 (7th Cir. 1988) (“We reiterate that
a Brady request does not entitle a criminal defendant to embark upon an
unwarranted fishing expedition through government files, not does it mandate
that a trial judge conduct an in camera inspection of the government’s files in
every case.”); United States v. Driscoll, 970 F.2d 1472 (6th Cir. 1992),
defendant claimed district court’s denial of motion for disclosure of officers’
personnel files violated Brady - Court held mere speculation is not enough to
trigger the government’s obligation to inspect, or the court’s obligation to
review personnel files of testifying officers); Unifted States v. Lafayette, 983
F.2d 1102,1106(D.C. Cir. 1993) (Court held defendant must make some prior
showing in order to trigger the government’s obligation to review law

enforcement personnel files); United States v. Quinn, 123 F.3d 1415, 1421,

'* Only the Third Circuit joined the Ninth Circuit in ruling defendants do not
need to make a prior showing of materiality to obtain impeachment material
from an agent’s personnel file.
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(11th Cir. 1997) (Court declined to order prosecutors to examine officers’
personnel files upon request of defendant); United States v. Meros, 866 F.2d
1304,1310(11th Cir. 1989) (without defense showing, prosecutor not required

to search files of local police agencies).

D. Pitchess Statutes Are Within the Bounds of the Fourteenth
Amendment

The United States Supreme Court does not have the power to
promulgate state criminal law. The Court has recognized that the states have
the “primary authority for defining and enforcing the criminal law.” (Brecht
v. Abrahamson, 507 U.S. 619, 635 (1992), where the Court further noted that
“[iIn criminal trials [the states] also hold the initial responsibility for
vindicating constitutional rights. Federal intrusions into state criminal trials
frustrate both the States’ sovereign power to punish offenders and their good-
faith attempts to honor constitutional rights.”) The states have the authority to
establish their own criminal laws and procedures. The Supreme court has the
power to review these laws for constitutionality, but cannot dictate state
criminal procedures. (Dickerson v. United States, 530 U.S. 428, 438 (2000)
(Court’s authority over state courts is limited to enforcing the Constitution.))
The Supreme Court may evaluate a state’s criminal procedure for any

violations of the Constitution. If the Court finds that a state’s law is
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unconstitutional, it has the authority to overrule the state. Absent a finding of
unconstitutionality, however, the Court does not have the power to overturn a
state’s laws. (Id.)

One of the principle goals of federalism is to allow states the flexibility
to address issues involving public policy with a variety of solutions. (See, e.g.,
Smith v. Robbins, 528 U.S. 259, 273 (2000) (Robbins) (Court’s established
practice is to allow states “wide discretion” under the Fourteenth Amendment
to experiment with answers to problems in policy). The Court’s holding in
Robbins relied on a long-established principle that the Court provides the
states wide discretion to develop procedures that answer difficult legal
problems. (See, e.g., Spencer v. Texas, 385 U.S. 554, 563-564 (1967) (stating
the Constitution does not provide the Court with authority to promulgate state
rules of criminal procedure); Griffin v. lllinois, 351 U.S. 12, 24 (1956) (states
have wide discretion under the Constitution to choose means of effecting
policy).) In Pennsylvania v. Finley, 481 U.S. 551, 555 (1987), the Court held
that states may adopt different procedures, provided those procedures
sufficiently protect the constitutional right in question. In Robbins, the Court
explained that state procedures are to be evaluated one at a time, rather than
the Court imposing a single solution for all of the states to employ. (Robbins,

supra, 528 U.S. at 275.)
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In Brady, and its progeny, the Supreme Court did not establish any
specific procedure that the states were constitutionally required to follow.
Rather, the Court implicitly left it to the states to determine how best to ensure
material evidence, favorable to the accused, is not suppressed by the

government. This lack of a “constitutional rule”'?

allows the states flexibility
in responding to defense requests for Brady evidence that may be contained in
an officer’s personnel file. The real issue in this case is whether the
Fourteenth Amendment permits California to require a defendant to make his
or her showing of materiality, for both Pitchess and Brady purposes, at a pre-
trial stage."

In People v. Gutierrez (2003) 112 Cal.App.4th 1463, 1475-1476, the
appellant argued that the statutory Pz'tch‘ess scheme offends constitutional due
process by requiring a defendant to establish good cause for disclosure of

evidence the prosecution is already under an obligation to provide. The Court

held that Brady was not violated by requiring disclosure only after an in

"2 The clearest example of where the Supreme Court has established a
constitutional rule is in Miranda v. Arizona, 384 U.S. 436 (1966).

" “Although Brady disclosure issues may arise ‘in advance of,” ‘during,” or

‘after trial [citation], the test is always the same. [Citation.] Brady materiality
1s a ‘constitutional standard’ required to ensure that nondisclosure will not
‘result in the denial of defendant’s [due process] right to a fair trial.’
[Citation.]” (City of Los Angeles v. Superior Court (Brandon) (2002) 29
Cal4th 1, 8.)
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camerareview, conditioned upon a showing of materiality. (Citing City of Los
Angeles v. Superior Court (Brandon) (2002) 29 Cal.4th 1, 15.)

The Ninth Circuit has also found the Pitchess preliminary requirement
of good cause complies with Supreme Court precedent under Brady, and has
held that California’s procedure is not contrary to Supreme Court precedent.
(Harrisonv. Lockyer,316 F.3d 1063, 1066 (9th Cir. 2003) (holding the denial
of Pitchess discovery does not violate due process if the defendant makes “no
showing that [a police personnel] file contained complaints material to his
defense”); see also Gomez v. Alameida, 2007 U.S. Dist. LEXIS 26550, *15-16
(N.D. Cal. 2007) (citing Harrison); Gutierrez v. Yates,2008 U.S. Dist. LEXIS
104218, *19-20 (C.D. Cal. 2008) (citing Harrison);, Shannon v. Alameida,
2010 U.S. Dist. LEXIS 128558, *60 (C.D. Cal. 2010) (absence of proof
exculpatory evidence in police personnel records fatal to due process claim).)

InDe La Cruzv. Jacquez, 2013 U.S. Dist. LEXIS 94331, *18-24 (C.D.
Cal. 2013), the petitioner alleged that the trial court deprived him of his rights
to due process and a fair trial when it denied his motion for police officer
personnel records pursuant to Pitchess. The Court reasoned, citing Brady, “to
the extent that petitioner’s claim is that he was denied his due process right to
receive exculpatory and impeachment evidence, his claim does present a
cognizable federal question.” The Court stated, “[d]isclosure of a requested

file is not warranted unless the defendant first ‘establish[es] a basis for his
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claim that it contains material evidence.’ [Citations] This requirement of a
threshold showing of materiality also applies to Pitchess requests. Harrison,
316 F.3d at 1066 (explaining that the Pitchess process operates in parallel to
the procedure described in Brady and Ritchie, but noting that the state standard
1s ‘both a broader and lower threshold for disclosure’ than the Brady
standard).” The Court cited numerous additional cases and concluded
petitioner’s claim “lacks merit.”

This Court must not overrule the legislature’s chosen procedure unless
it concludes the Pitchess statutes are beyond the bounds of the Fourteenth
Amendment. The Department has not cited a single case that holds the
Pitchess scheme in California, or any Pitchess like scheme in any other state
that requires a particular showing before disclosure of personnel records,
violates Brady. Included within this brief are a plethora of cases, both state
and federal, that have concluded requiring such a showing is permissible under

Brady.

E. Legislation

As noted above, a variety of Brady approaches have emerged in the
states in regard to police personnel files. These could be described as “public
record regimes, “access and disclosure” regimes, and “no access” regimes.

The different regimes are loosely based on the emphasis the legislature in each
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jurisdiction has placed on the confidentiality of police personnel records.

In public record regimes, records of police misconduct are publicly
accessible. This actually eliminates any need for the prosecutor to discover
and disclose such information because, under the reasonably diligent defendant
doctrine, a defendant could access them on his own. (See United States v.
Aichele, 941 F.2d 761, 764 (9th Cir. 1991) (“When, as here, a defendant has
enough information to be able to ascertain the supposed Brady material on his
own, there 1s no suppression by the government.”).) The public record group
includes Florida, Texas, Minnesota, Arizona, Tennessee, Kentucky, Louisiana,
and South Carolina.'

In access and disclosure regimes, prosecutors have access to police
personnel files while defendants do not. In these jurisdictions, prosecutors
usually use their access to put in place systems to comply with Brady. The
access and disclosure group includes Washington State, North Carolina and the
District of Columbia.'?

In no access regimes, such as California, prosecutors are barred by state
laws from viewing police personnel files. In these jurisdictions, as in

California, in order to comply with Brady, there is usually a procedure set up

"“(See Article, 67 Stan.L.Rev. 743, 770.)

(See Article, 67 Stan.L.Rev. 743, 773-775.)
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for defense access. The no access group includes, in addition to California,
New Hampshire, Colorado, Vermont, Maine and New York.'®

[t must be noted, that recently, there has been some movement in the no
access regimes toward less restrictive legislation. For example, in 2012, the
New Hampshire legislature amended its personnel file statute to say that
“exculpatory evidence in a police personnel file ... shall be disclosed to the
defendant” and that in camera review was required only “if a determination
cannot be made as to whether evidence is exculpatory.” (N.H. Rev. Stat. Ann.
§ 105: 13-b (2014).) In Maine, the legislature amended its personnel file
statute in 2013 to create a Brady exception. The law making the files
confidential, now reads, “does not preclude the disclosure of confidential
personnel records” to prosecutors for purposes “related to the determination
of and compliance with the constitutional obligations ... to provide discovery
to a defendant in a criminal matter.” (Me. Rev. Stat. Title 30-A, § 503 (2014).)

There is currently a bill pending in the California legislature which
would amend Penal Code section 832.7, and require some peace officer
personnel records and records relating to certain types of complaints made
against peace officers to be available for public inspection pursuant to the

California Records Act. The bill provides that the information to be made

'5(See Article, 67 Stan.L.Rev. 743, 767-771.)
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available will include, the framing allegation or complaint, the agency’s full
investigation file, any evidence gathered, and any findings or recommended
findings, discipline, or corrective action taken. See Sen. Bill 1421,2017-2018
Reg. Sess. (Cal. 2018). Such records would no longer be confidential.

It must be stressed, that all these are legislative solutions, not judicial
resolutions of important public policy concerns. This Court should not decide
this case on public policy grounds - the elected legislature must be free to

decide such public policy issues on its own.

III. CONCLUSION

The Pitchess statutory scheme has been criticized because it is not
designed to allow a defendant to conduct a “fishing expedition” for all
unknown exculpatory evidence. (City of Santa Cruz v. Municipal Court
(1989) 49 Cal.3d 74, (Pitchess does not authorize defendants to embark on
“fishing expeditions” into the confidential personnel files of law enforcement
agencies).) But, Brady itself would not countenance such an unfocused
approach to such evidence either.

In Brady, the suppression of evidence favorable to an accused only
violates due process when the evidence that was suppressed is “material”.
Under Brady, such exculpatory information is material only if there is a

“reasonable probability” that it would have changed the outcome of the verdict
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(or resulted in a different sentence). If, during the trial, the defendant failed
to present a specific defense contention or theory that related to favorable
evidence later found in an officer’s personnel file, there would be no Brady
error. This is because, without a relevant defense theory, there would be no
reasonable probability the admission of such evidence would have had an
effect on the verdict. This analysis demonstrates how, as numerous cases have
discussed, “the ‘ Pitchess process’ operates in parallel with Brady and does not
prohibit the disclosure of Brady information.”"” (Abatti v. Superior Court
(2003) 112 Cal.App.4th 39, 55.)

Brady disclosure issues may arise in advance of, during, or after trial,
but the test is always the same. Brady materiality is a constitutional standard
required to ensure that nondisclosure will not result in the denial of a
defendant’s due process right to a fair trial.

For over 40 years, the Pitchess statutes and Brady have worked side by
side to ensure that defendants may appropriately obtain material favorable
evidence from an officer’s personnel file.

For this Court to decide in favor of the Los Angeles County Sheriff’s

'" There is no conflict between Pitchess and Brady because evidence that
meets the higher Brady materiality standard will necessarily meet the lower
Pitchess discovery standard. (See Eulloqui v. Superior Court (2010) 185
Cal.App.4th 1055, 1065 (“[A]ny citizen complaint that meets Brady’s test of
materiality necessarily meets the relevance standard for disclosure under
Pitchess.”)
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Department and the other Real Parties in Interest, this Court would have to be

confident that the United States Supreme Court would conclude California’s

statutory Pifchess scheme is, at least in part, unconstitutional under the

Fourteenth Amendment. As demonstrated above, that surely would not be the

casc.

Instead, this Court should once again conclude - as it and other courts

of this state have repeatedly held throughout the years - that Brady is not

violated by requiring disclosure of police personnel records only after an in

camera review, conditioned upon a showing of materiality.

DATED: May 4, 2018

STONE BUSAILAH, LLP

/s/ Michael P. Stone
/s/ Robert Rabe

MICHAEL P. STONE, and

MUNA BUSAILAH, and

ROBERT RABE,

Attorneys for Amici Curiae

Riverside Sheriffs' Association,

Los Angeles Police Protective League,
Southern California Alliance of Law
Enforcement and Los Angeles School
Police Association

AMICI CURIAE BRIEF OF RSA, LAPPL, SCALE AND LASPA

28



TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

I am employed in the County of Los Angeles, State of California. | am over the age of 18
years and not a party to the within action; my business address is Stone Busailah, LLP, 1055 East
Colorado Blvd., Suite 320, Pasadena, California 91106.

On May 4, 2018, I served the foregoing document described as APPLICATION FOR
LEAVE TO FILE AMICI CURIAE BRIEF OF RIVERSIDE SHERIFFS’
ASSOCIATION, LOS ANGELES POLICE PROTECTIVE LEAGUE, SOUTHERN
CALIFORNIA ALLIANCE OF LAW ENFORCEMENT AND LOS ANGELES
SCHOOL POLICE ASSOCIATION AND ACCOMPANYING AMICI CURIAE BRIEF,
with this corresponding CERTIFICATE OF COMPLIANCE AND PROOF OF SERVICE,
in the manner indicated below, to the interested parties named on the Service List (see next page):

| (BY U.S. MAIL) I am “readily familiar™ with the firm’s practice of collection and
processing correspondence for mailing. Under that practice it would be deposited
with the U.S. Postal Service on that same day with postage thereon fully prepaid at
Los Angeles, California, in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or
postage meter date is more than one day after date of deposit for mailing in affidavit.

] (BY ELECTRONIC SERVICE) By electronically mailing a true and correct copy
through Stone Busailah’s electronic mail system from k.stimpson@police-
defense.com to the email address(es) set forth above and/or filed electronically with
the TrueFiling Electronic Filing Service. 1did not receive, within a reasonable time
after the transmission, any electronic message or other indication that the
transmission was unsuccessful.

a (BY FACSIMILE) | caused such documents to be transmitted from facsimile
number (626) 683-5656 to the facsimile machines of the above listed addressee(s).

O (BY PERSONAL SERVICE) I delivered the foregoing document by hand delivery
to the addressee(s).

O (BY OVERNIGHT MAIL) [ enclosed the documents in an envelope or packaged

provided by an overnight delivery carrier and addressed to the persons at the
addresses above. | placed the envelope or package for collection and overnight
delivery at any office or a regularly utilized drop box of the overnight carrier.

%} (STATE) I declare that | am employed in the office of a member of the bar of this
Court at which direction the service was made.

Executed on May 4, 2018, at Pasadena, California.

Katherine Stimpson Uckert, CP

(S]]



SERVICE LIST

Elizabeth J. Gibbons

The Gibbons Firm, PC

811 Wilshire Boulevard, 17th Floor

Los Angeles, CA 90017

Counsel For Petitioner Association For

Los Angeles Deputy Sheriffs

(Via Electronic Filing Service and U.S. Mail*)

Douglas G. Benedon

Judith E. Posner

Benedon & Serlin, LLP

22708 Mariano Street

Woodland Hills, CA 91367

Counsel For Petitioner Association For

Los Angeles Deputy Sheriffs

(Via Electronic Filing Service and U.S. Mail*)

Frederick Bennett

Superior Court of Los Angeles County

I 11 North Hill Street, Room 546

Los Angeles, CA 90012

Counsel for Respondent

Superior Court of Los Angeles County

(Via Electronic Filing Service and U.S. Mail*)

Geoffrey Scott Sheldon

James Edward Oldendorph, Jr
Alexander Yao-En Wong

Liebert Cassidy Whitmore

6033 West Century Boulevard
Fifth Floor

Los Angeles, CA 90045

Counsel for Real Parties in Interest
Los Angeles County Sheriff’s
Department, et al.

(Via Electronic Filing Service and U.S. Mail*)

Los Angeles Superior Court
Clerk of the Superior Court
Department 85, No. BS166063
111 North Hill Street

Los Angeles, CA 90012

(Via U.S. Mail*)

Court of Appeal, State of California

Clerk of the Court of Appeal

Second Appellate District

Division 8, No. B280676

300 S. Spring Street

2nd Floor North Tower

Los Angeles, CA 90013

(Via Electronic Filing Service and U.S. Mail*)

Supreme Court of California

Clerk of the Supreme Court

350 McAllister Street

San Francisco, CA 94102-4797

(Via Electronic Filing Service and U.S. Mail*)

Los Angeles County

District Attorney's Office

211 West Temple Street. Suite 1200
Los Angeles, CA 90012

(Via U.S. Mail*)

Xavier Becerra

Attorney General of California
300 South Spring Street

Los Angeles, CA 90013-1230
(Via U.S. Mail*)

Alyssa Daniela Bell

Federal Public Defender

321 East 2nd Street

Los Angeles, CA 90012

Counsel for Amicus Curiae

Office of the Federal Public Defender

of Los Angeles

(Via Electronic Filing Service and U.S. Mail*)

*In accordance with the Supreme
Court Rules Regarding Electronic
Filing, Rule 5(a), this is a true and
correct paper copy, in the form(s)
specified in Rule 8.40(b), California
Rules of Court, is transmitted via U.S.
Mail to all indicated parties on or
before May 8, 2018.



